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Present: McLachlin C.J. and L'Heureux-Byb” Pesents: Le juge en chef McLachlin et les juges
Gonthier, lacobucci, Major, Bastarache, Binnie, Arbour L'HeureuxeDub”Gonthier,  lacobucci,  Major,
and LeBel JJ. Bastarache, Binnie, Arbour et LeBel.

ON APPEAL FROM THE COURT OF APPEAL FOR
QUEBEC

Civil procedure — Examination on discovery — Con-
fidentiality — Whether examination on discovery is sit-
ting of courts within meaning of art. 13 C.CP. —
Whether there is implied rule of confidentiality applica-
ble to content of examinations on discovery under Code
of Civil Procedure — Extent of rule of confidentiality.

Courts — Quebec rules of civil procedure — Whether
Quebec court may create positive rule of civil proce-
dure.

EN APPEL DE LA COUR D’APPEL DU KBEC

Procédure civile—Interrogatoire préal able — Confi-
dentialité — L’interrogatoire préalable constitue-t-il
une audience de tribunaux au sens de I'art. 13 C.p.c.?
— Existe-t-il une regle implicite de confidentialité appli-
cable au contenu des interrogatoires préalables tenus en
vertu du Code de procédure civile? — Etendue de la
regle de confidentialité.

Tribunaux — Reégles de procédure civile québécoise
—Un tribunal québécois peut-il créer une régle positive
de procédure civile?

The respondent brought action against the appellants
for reimbursement of expenses incurred in defending
itself against claims by victims of asbestos exposure.
One of the respondent’s senior officials was examined
on discovery and during the examination the appellants
requested production of a large number of documents. demandent la production d’'un grand nombre de docu-
The respondent objected but the Superior Court of ments. Léetish/ objecte mais la Cour ®rEure du
Quebec dismissed the objections, the basis of which was ebe@urejette ses objections feed sur I'absence de
that the information requested was not relevant. The pertinence des informations ekmnatidfimée col-
respondent compiled the documentation requested and lige la documentation etemaraliant de la trans-
before giving it to the appellants informed them that it mettre, informe les appelantes ge&itke abnclure

Léetipoursuit les appelantes en vue d’obtenir le
remboursemergmesds engags pour seeféndre
contreedémmations de victimes de l'utilisation de
'amiante. Les appelantes interrogesdlaieptin
dirigeant de émtat)’au cours de cet interrogatoire,
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wanted to enter into a confidentiality agreement to pre- une entente de configeafialid€viter leur divulga-
vent them from being disclosed or given to third parties. tion ou leur rexrdss tierces parties. Les appelantes
The appellants refused and moved to dismiss the action. refusemsenterit une regqté en rejet de I'action.
The respondent then filed a motion asking the Superior Deaténliitimée dpose une re@té demandard °
Court to require that anyone to whom the documents la Cowrisupé d’imposer une obligation de confi-
would be communicated maintain the confidentiality of dengiditfous ceux auxquels seraient commuesqu’
the documents. The respondent submitted an inventory les documents. Un invergs@et grar l'intimée
showing the documents it regarded as confidential. The indique les documents qu’ellereoosididentiels.
Superior Court dismissed the respondent’s motion La Cowrimuypé rejette la regté de lintin€e puis-
because, in the view of the trial judge, the general prin- que, selon le juge derpreénstance, le principe
ciple that the sittings of the Court are public, absent aerémgl de la publicé”des proes devait pvaloir, sauf
decision to the contrary by the court hearing the matter, ecisibn contraire du tribunal saisi du litige. La magorit”
had to prevail. The majority of the Court of Appeal de la Cour d'appel infirme ce jugement et @nclut °
reversed that judgment and concluded that there is a rule I'existence egleale confidentiakt

of confidentiality.

Held: The appeal should be dismissed. There is in Arrét: Le pourvoi est rejet’ Il existe au Qebec une
Quebec an implied rule of confidentiality of the content egle implicite de confidentiabtdu contenu des interro-
of examinations for discovery held under tBede of gatoires pealables tenus en vertu @ode de procédure
Civil Procedure. civile

The Code of Civil Procedure contains the statutory LE€ode de procédure civile contient I'ordonnance-
organization of the law of trials. Although the rules of megfidlatif du droit processuel. Bien que d'origines
Quebec civil procedure originate from differing sources, fort diverses,elfiesrde la praziure civile gebé-
they are nonetheless codified, written law, governed by coise demeurent ueaditoét ‘codifé, Bgi par une
a tradition of civil law interpretation. The law is created tradition d’inetgiion civiliste. La aation desegles
primarily by the legislature and, in the civil law tradi- de droit appartient principalemeegalateur et, sui-
tion, the Quebec courts must find their latitude for inter- vant la tradition civiliste, les tribunatgcqis” doi-
preting and developing the law within the legal frame- vent donc trouver leur marge détetooret de elve-
work comprised by the Code and the general principles loppement dwadtlioiterieur du cadre juridique que
of procedure underlying it. That civil procedure is also constituent le Code et les prineipesug de proe”
subject to the general principles found in €igil Code  dure qui le sous-tendent. Cette m@duofe civile se
of Québec which comprises thjgis commune of Quebec. trouveedalement soumise aux principesngraux que
It must also respect the values expressed in the Quebec I'on retrouve @Gads ddvil du Québec qui constitue
Charter of Human Rights and Freedoms, as well as the le droit commun duébec. Elle doit aussi respecter les
fundamental constitutional principles in ti@anadian valeurs exprireés par la&Charte des droits et libertés de
Charter of Rights and Freedoms where applicable in a la personne du Qu€bec, ainsi que les principes constitu-
private judicial proceeding. tionnels fondamentaux deCharte canadienne des

droits et libertés lorsqu’ils sont applicables dans un
débat judiciaire prie.

Applying a civil law method of analysis, an implied A Tinterieur d’'une rethode d'analyse civiliste, une
rule of confidentiality may be based on the changes thaiegle implicite de confidentiaétpeut se fondex [a fois
have occurred in the legal framework of the examina- swvollition du cadre juridique de l'interrogatoire
tion on discovery in Quebec civil procedure and on the ealpble dans la predure civile getécoise et sur les
rules of civil law and the principles of tiiguebec Char- regles du droit civil et les principes deChaarte québé-
ter concerning the protection of privacy. The changescoise quanta la protection de la vie pee. L'évolution
that have been made to the rules governing examina- edksrelatives T'interrogatoire pealable confirme
tions on discovery confirm that in Quebec civil proce- gue cet interrogatoire exdprecCivile qebécoise est
dure that examination has become essentially explora- devenu essentiellement exploratoiezegteroefle
tory and, as a general rule, have made it private. Theerérgle,a I'interrogatoire pealable un caragte priv.
examination takes place under the control of the parties, L’interrogatoieradalSous le cortlé des parties et
outside the court and with no involvement on the part of hors deetemeé et de l'intervention du tribunal, sauf
the court, other than in exceptional cases. Accordingly, exception. Ainkgxception de certaines situations
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with the exception of certain procedural situations, an  quodles, I'interrogatoire pelable ne constitue pas
examination on discovery is not a sitting within the une audience au sens de I@p.cl8u de l'art. 23 de
meaning of art. 1&.C.P. or s. 23 of theQuebec Char- la Charte québécoise. Il est donc appropei’de recon-
ter. It is therefore appropriate to recognize that the Itr@ajue l'interrogatoire dlable est soumia Une
examination on discovery is subject to an obligation of obligation de confidentightisque Iinformation
confidentiality, since the information obtained at an obtenue lors de cet interrogatoire demeure en principe
examination remains private at that stage. It does not e grisétteetape. Elle ne fait pas partie du dossier du
become a part of the court record and does not enter into tribunal et ne devienefgaseam du dbat entre les
the proceedings between the parties as long as the trial parties tant quedenfestpas engagt que la par-
has not commenced and the adverse party has not tie adverse ne kp@aes éh preuve. La cour con-
entered it in evidence. The court ultimately still retains serve ultimement uroleostn” I'application correcte
control over the proper application of the rule of confi- deslle de confidentiakt’et sur les probmes que sa
dentiality and any problems that arise as a result of such mise en ceuvre pourrait soulever.

performance.

An implied rule of confidentiality at an examination Lagke implicite de confidentiabt’au cours d'un
on discovery may also be found based on the privacy interrogat@iedaplé se ejageegalement des prin-
principles recognized in s. 5 of tiguebec Charter and cipes de protection de la vie gévfeconnua l'art. 5 de
arts. 35 to 3T.C.Q. The rule of confidentiality seeks to  @Gharte québécoise et aux art. 3& 37C.c.Q. La regle
limit the invasion of privacy at the examination on dis- de confidertiali€rche limiter I'atteintea’ la vie pri-
covery stage by restricting it to what is necessary for theee av’etape de I'examen galable en la restreignaat °
conduct of the proceeding. The rule acknowledges that la mesgessaire pour la conduite debdt. Elle
if the information is relevant and is not protected by recaronzé l'information, lorsque pertinente ou lors-
some other privilege, it must be communicated to the gu'elle n'est paggEgbar quelqu’autre priege de
adverse party. However, the rule prohibits that party confidentialitoit €tre communiqeé a la partie
from using it for purposes other than preparing for the adverse. Elle interdit cependafie-ti d'en faire
trial and defending his or her interests at trial, or from usage pour d'autres fins gepdeation du pras et
disclosing it to third parties, without specific leave from  ddeth'se de ses @€ts dans le cadre de celui-ci, ou de
the court. Moreover, using information and documents la divulgudes’tiers, sans autorisation partiendidu
obtained at an examination on discovery for purposes tribunal. Par ailleurs, I'usage d’informations et de docu-
unrelated to the case may amount to a breach of good ments obtenus lors d’'un interrogatabrke pet cela
faith. The doctrine of abuse of right which is codified in a dés finetrangresa celles du litige, pewgquivaloira
arts. 6 and TC.C.Q. would then provide an additional un manquenmetd bonne foi. En ce sens, la doctrine
basis to justify recognizing the confidentiality rule in de I'abus de droit emddilix art. 6 et T.c.Q. consti-
Quebec law. tuerait alors une base sepmhtaire sur laquelle la

reconnaissance de lagle de la confidentiabten droit
québécois serait justiéié.

Despite the fundamental importance of the media’s Madgri importance fondamentale dans wraa’
right of access to information in a modern democracy, it cratie moderne, le drogégtes radiasa’ I'informa-
must be consistent with the right to privacy. Because an tion doit se concilier avec le droit au respect de la vie
examination on discovery is not a sitting of the courts, it  gerivPuisque l'interrogatoire galable ne constitue
is legitimate to give greater weight to the privacy inter- pas une audience de tribunawegitiese Itle privié-
est, by imposing the obligation of confidentiality on gier B@t de protection de la vie pee’a travers
information that is disclosed. At the examination on dis- I'obligation de confideati®i renseignements divul-
covery stage, there is no imperative of transparency in es.gi” I'etape de [linterrogatoire @alable, aucun
the judicial system that would justify taking that infor- ienafif de transparence du sfsie judiciaire ne justi-

mation out of the private sphere and making it accessi- fie la sortie de cette information du domaine de la vie
ble to the public or the media. pee” pour la rendre accessible au public ou aux
médias.
The rule of confidentiality continues to apply, during legle de confidentialit’continue de s’appliquer,
and after the trial, to information obtained at the exami- pendant &3 &pproes,a l'information obtenue lors

nation on discovery which is not used for the purposes de l'interrogateaablé qui ne sert pas pour les fins
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of the trial. However, the court will retain the power to
relieve the persons concerned of the obligation of confi-
dentiality in cases where it is necessary to do so, in the
interests of justice. The rule of confidentiality will apply
only to information obtained solely from that examina-
tion, however, and not to information that is otherwise

accessible to the public.
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Catherine Pilon, for the appellants. Catherine Pilon, pour les appelantes.

James A. Woods, Christopher Richter and Vikki James A. Woods, Christopher Richter et Vikki
Andrighetti, for the respondent. Andrighetti, pour l'intimée.

Marc-André Blanchard and Judith Harvie, for Marc-André Blanchard et Judith Harvie, pour
the interveners. les intervenantes.

English version of the judgment of the Court Le jugement de la Ceté eendu par
delivered by

LEBEL J — LE JUGE LEBEL —
I. Introduction I. Introduction

The issue in this appeal is whether there is an Ce pourvoi porte sur I'existence d'unegte
implied rule of confidentiality concerning evi- implicite de confident@liti contenu des interro-
dence or information obtained at examinations on  gatoirealghfes tenus en vertu dbode de
discovery under the Queb&node of Civil Proce-  procédure civile du Quebec, L.R.Q., ch. C-25
dure, R.S.Q., ¢c. C-25 C.C.P."). This case, which  (&.p.c. »). Survenue T'occasion d’un litige com-
arose out of a business dispute, raises the problems  mercial, cette affainge deuproldime de la
of the mixed nature of Quebec civil procedure, the  mixi€ la proedure civile qekécoise, celui de
sources of that procedure and the power of Quebec  I'identification de ses sources et celui du pouvoir
courts to create procedural rules. The Court must  du jugeéqois de @ér desegles de praadure
determine whether this obligation of confidential-  jurisprudentielles. La Cour eigtrdiner si cette
ity may be created by the courts themselves or be  obligation de confidem@listre ceée par les
inferred from the structure of the Quebec civil tribunaux eexa®s ou s'irdfer de la structure
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trial, the procedural principles governing it and the  du gsazivil au Qebec, des principes prexdu-

rules of substantive law concerning privacy and  raux qui le gouvernent, ainsi quegtiEs dé

the confidentiality of personal files. droit substantiel sur la vieegriet la confidentia-
lite des dossiers personnels.

II. The Origin of the Case: Procedural History Il. L'origine de I'affaire : I'historique pdocal

The parties were engaged in the production of Les partiesetaient engaggs dans la production 2

asbestos in Quebec. Their contractual relationship  d’amiante abeQulLeurs rapports contractuels
led to a series of disputes concerning the perform-ebod¢lerent sur une esie de litiges relatifsa”
ance of their obligations. In 1992, the respondent eleion de leurs engagements. L'ingien Lac

Lac d’Amiante du Qebec LEe brought an action  d’Amiante du €h€c LEe poursuivit solidaire-
against the two appellants, 2858-07028ec Inc. ment les deux appelantes, 2858-070zb€mi1nc.

and Lac d’Amiante du Canadaédd, solidarily. et Lac d’Amiante du Canadaed&ten 1992. Elle
The respondent claimed the sum of $12,298,002, &mlamia 12 298 002 $, principalement en rem-
mainly as reimbursement for expenses incurred in  boursemenefess#s engags pour seafén-
defending itself against claims made by victims of  dre contre efdamations de victimes de I'utili-
asbestos exposure. In 1996, a second action sation de I'amiante. En 1996, une seconde action
demanded an additional $31,958,888. exigea un montant additionnel de 31 958 888 $.

On December 5, 1996, William Dowd, one of Le 5 ddcembre 1996, les appelantes integrog" 3
the respondent’s senior officials, was examined on  rent ealgife William Dowd, un dirigeant de
discovery by the appellants. During the examina-  I'ie8m’Au cours de cet interrogatoire, elles
tion, they requested production of a large number  deerantlla production d’'un grand nombre de
of documents. The respondent objected. The Supe-  documents. k&nsiiy'opposa. La Cour sep’
rior Court of Quebec dismissed the objections, the  rieure deb&ufejeta ses objections, alors fon-
basis of which was that the information requested eesdSur I'absence de pertinence des informations
was not relevant. demaeés.

The respondent compiled the documentation L'intimee colligea la documentation demaad” 4
requested. Before giving it to the appellants, coun-  Avant de la transmettre, les avocats qe- la repr’
sel for the respondent informed counsel for the  sentaient alors #reminles procureurs des
appellants that their client wanted to enter into a  appelantes que leur clsnaitdonclure une
confidentiality agreement to prevent the docu- entente de confidentdiiit”d€viter leur divul-
ments from being disclosed or given to third par- gation ou leur reaides tierces parties. Les
ties. The appellants rejected that arrangement and  appelantesaefust arrangement etepeng-
on July 14, 1997, they moved to dismiss the action  rent le 14 juillet 1997 ureterenuiejet de 'ac-
under arts. 75.1 and 398C.P., for failure to pro-  tion en vertu des art. 75.1 et 89&c. pour dfaut
duce the documents requested at the examination  de produire les doclenlemssrau cours de
on discovery. A change of solicitors occurred on  linterrogatoirealpiile. Apes substitution de
July 22, 1997, and the lawyers then retained by the  procureurs, le 22 juillet 1997, les assoats d’
respondent filed a “Motion to Suspend Proceed- mais mesdstf 'intin€e &pogrent une TRA-
ings or Order Confidential Certain Documents ancbUcCTION] « Reqte en vue d’obtenir la suspension
Information and to Declare that Documents and  desepito&s ou une ordonnance de confidentia-
Information Cannot Be Used for any Other Pur- e litisant certains documents et renseignements,
poses than the Present Action”. ainsi qu’'un jugementadant que des documents

et renseignements ne peuvent ga® utiligs a
d’autres fins que la psente action ».
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Based on arts. 13, 20, 46 and 33C.E.P., the Fondge sur les art. 13, 20, 46 et 33CH.c, la
motion asked the Superior Court to require that etsalemandai la Cour sugfieure d'imposer
anyone to whom the documents would be commu-  une obligation de confide®titdits ceux aux-
nicated maintain the confidentiality of the docu-  quels seraient comnmasmigs 'documents. Celle-
ments. That obligation would prohibit any subse-  ci leur interdirait tout usag@eult’de ces infor-
qguent use of the information other than for the  mations, en dehors du cadre du recowgslentam’
purposes of the action. Specifically, the motion  equnhdiquait notamment :

stated:
[TRADUCTION]
20. Since the information and documents to be commu- 20. Vu que les renseignements et les documents qui
nicated on discovery will not necessarily be part of seront commemiqwi pealable ne feront pas
the evidence and in the interests of public order, it ecesSairement partie de la preuve, il convient, dans
is appropriate in the circumstances that the Superior les circonstances et dewds dint’ordre public,
Court orders that all information and documents que la Cowrigupé ordonne que I'ensemble des
communicated at the discovery stage by Plaintiff be renseignements et des documents casrpaniqu’
held by the Defendants and the Court subject to an la demanderd&tape de I'examen galable,
order of confidentiality; dfenus par les elénderesses et la Cour, soient

assujettisa’une ordonnance de confidentiglit”

22. Furthermore, Plaintiff requests, as part of its subsid- 22. En outre, la demanderesse sollicite dans ses conclu-

iary conclusions, a declaration, in conformity with sions subsidiaires un juges®atatit, conform
the law of discovery, that all information and docu- ment au degissant I'examen palable, que tous
ments received at the discovery stage shall not be les renseignements et les doconsehtetape
used for any purpose other than this action; de 'exameslghle ne doivent patré utili€sa

d’autres fins que la psente action;

The motion for an order of confidentiality dealt La reqte en dclaration de confidentiait’
with four types of documents. The first category  ciblait quatre types de documents. Elle portait pre-
consisted of accounts submitted by the lawyers eremient sur les factures d’honoraires des avo-
who had defended the respondent in its asbestos-  cats qui avefiemiudl'intimée dans des pour-
related litigation and who had also brought actions  suitesesdiTamiante et qui avaierdgalement
against insurers who refused to take up its defence.  endag proedures contre des assureurs qui
The second and third categories concerned the set-  refusaient de prendre fait et cause pear I'intim”
tlements reached with the parties who had brought  Elle visait en second enteoigu les agle-
the actions against the respondent and with the  ments conclus avec les parties qui I'avaient pour-
insurers against whom it had brought action. The  suivie, ainsi qu'avec les assureurs qu’elle recher-
fourth category of documents consisted of various  chait en justice. La eguatricatgorie de
information about the respondent’'s employees. documents comprenait des renseignements divers
Altogether, the documentation filled 14 boxes. sur ses erapldyénsemble de la documentation
There was a lengthy inventory showing two sepa-  remplissait itdsb&In long inventaire psentait
rate lists of documents for each box: those that the  deux listes distinctes de documents pour chaque
respondent regarded as confidential and those it  caisse, ceux questimimsSidfait confidentiels
did not. The Superior Court of Quebec then had to et ceux quétaéeht pas. La Cour sepéure dut
rule on the confidentiality of those documents. alors statuer sur la confidendalittes docu-

ments.
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A. Superior Court A

No. 3593 (QL)

of Quebec, [1997] Q.J.

Barbeau J. dismissed the respondent’s motion. Le juge Barbeau rejeta la rezfa”de l'intim€e.

In his view, the general principle that the sittings
of the courts are public had to prevail, absent a
decision to the contrary by the court hearing the

.Cour supérieure du Québec,

[1997] A.Q.
A 3593 (QL)

Selon lui, le princgrérgl de la publicé” des
gratevait mvaloir, sauf dcision contraire du
tribunal saisi du litige. Toutes lesiyrexc et

matter. All the pleadings and exhibits in the record ecps du dossier devenaient publiqaesnoins

became public unless persuasive evidence was
presented to establish the need to holdnacam-
era hearing or to restrict the principle of public
sittings. He found that the respondent had not
succeeded in discharging this burden (at paras. 9-
10):

[TRANSLATION] There is nothing confidential about the
documents in question here; they do not reveal any trade
secret or manufacturing secret or anything of a similar
nature; they do not raise any issue of public order or
violate good morals. The argument that access to the
documents would prejudice the plaintiff because its
strategy to deal with the thousands of lawsuits against it
would be disclosed to those plaintiffs cannot succeed:
the plaintiff's withess (Lamontagne), who compiled all
the documentation from the plaintiff's files over a six-
or seven-week period, who is herself a lawyer, admitted
that even she cannot identify that strategy, although she
did add that she had not put her mind to it.

The evidence is that over 140,000 lawsuits have been
commenced in the United States; if we add the lawyers
in those cases, the witnesses and the experts, we come to
the conclusion that a large number of people are already
familiar with the documents in the plaintiff's posses-
sion; imposing the obligation of confidentiality sought
here on the defendant (and its counsel) in these circum-
stances is unreasonable; the potential prejudice this
could cause includes actions in civil liability arising out
of the indiscretion of other persons over whom they
have no control, with all the consequences that can read-
ily be imagined.

gueesodndée par une preuve convaincante la

nécessit” d’'un huis clos ou d'une restriction au

principe de pulgidt’son avis, l'intif€e n'avait
passia se @écharger de ce fardeau (aux par. 9-
10) :

Les documents dont il est ici question n'ont aucun
a@racnfidentiel : ils neal/oilent aucun secret de
commerce, de fabrication ou d’autre nature similaire :
ils newentl aucun caraate d'ordre public ou d’at-
teinte aux bonnes moeeurs. L’argumert quepos’
BaecCeux-ci nuiraid’la demanderesse au motif que
sagirdtice aux milliers de poursuites dont elle est
I'objet sexedilélé a ses poursuivants nesiste pas;

detin de la demanderesse (Lamontagne) qui a com-

epét recueilli toute cette documentatiameme les

dossiers de la demanderesse stiodeeeSix ou
sept semainegnedlexvotate, admet qu’elle ne peut

enme” pas identifier cette stegie, ajoutant toutefois
qu’

elle ne s’est pas poccuge de le faire.

&afar preuve au-celde cent quarante mille
poursuitestéoltigges auxEtats-Unis : ajoutons les
procureurs dans ces dosgieiaslded experts, on
arriveaalarsonclusion que lesqués étenues par
la demanderessegjamipdinues par un grand nombre
de personnes; le fait d'obligesféaddresse (et ses
procumeassiimer I'obligation de confidentialisol-
edi@tl pareilles circonstances estaisonnable; ils
pourraient, entre autefsdiges,etre recherobs en
responsaltsliife a I'indiscrétion de d’autres per-
sonnes sur lesquelles ils nexercent anleyetcoatr”

avec toutes les cegaénces que I'on peut facilement

imaginer.

The Superior Court was of the view that the D’apres la Cour sugrieure, les craintes de l'inti-

8

respondent’s fears about the disclosure of trade oree sur la diffusion d’'informations commerciales

personal information could not prevail over the
principle that judicial proceedings must be public.
Although the judgment does not specifically dis-
cuss the recognition of a principle of confidential-
ity relating to examinations on discovery in

Quebec civil procedure, the tenor of the judgment

ou gew 'he sauraient primer sur le principe de la
puldicieés dbats judiciaires. Bien gu'il ne traite
pai®ment de la reconnaissance d’'un principe

de confiderdialé$ interrogatoires galables en

pedare civile gebécoise, la teneur du jugement
confirme cependant que le premier juge estimait
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nonetheless confirms that the trial judge believed  que l'interrogat@edgiiée faisait partie de l'ins-
that the examination on discovery was part of the  tance. Celle-ci demeure publiggeagrérale,
proceedings. As a general rule, the proceedinga moins de émonstration probante de laa&ssit’
remain public unless the need for total or partial  d'une confidentiaitile ou partielle.
confidentiality can be conclusively established.

B. Quebec Court of Appeal, [1999] R.J.Q. 970 BCour d'appel du Québec, [1999] R.J.Q. 970

Despite a strong dissent by Biron J.A., the Malgré une forte dissidence du juge Biron, la
majority of the Court of Appeal allowed the  majerife la Cour d’appel fait droit au pourvoi,
appeal, concluded that there is a rule of confidenti-  corcligxistence d’'uneegle de confidentiakt”
ality and required that the parties to the case com- et I'impose aux plaideurs dans le dossier. Les trois
ply with that rule. The three judges of the court juges de la couediggrdes opinions distinctes.
wrote separate opinions. Mailhot and Fish JJ.A. La juge Mailhot et le juge Fish s’entendent pour
agreed that the appeal should be allowed. Biron  accueillir 'appel. Le juge Biron propose de le
J.A. would have dismissed it. rejeter.

Mailhot J.A. recognized an implied undertaking La juge Mailhot reconnait I'existence d'une
rule in respect of pre-trial examinations. That egle d’engagement implicite de confidentilit’
implied undertaking rule would automatically clas-  applicable aux interrogatoires avaas.p@ette
sify all the documents that one party is required toegle de I'engagement de confidentilitlassifie-
disclose to the other prior to the hearing on the rait automatiquement comme confidentiels tous les
merits as confidential, without a request having to  documents qu’une partie est contrainte de divul-
be made to the court (at p. 976): gaelfautre avant I'engete au fond, sansenés-

sité d’'une demande au tribuna @ p. 976) :

[TRANSLATION] Under that rule, all the documents that En vertu de cegfle rfous les documents qu’une partie
one party iscompelled to disclose to the other prior to agmntrainte de divulguera I'autre avant I'engeie au

the hearing on the merits are automatically confidential, fond sont automatiquement confidentiels, du moins jus-
at least until trial. It is not necessary for a party to gu'augeot/ne partie n'a pas en faire la demande
request this of the court. This rule applies only to docu- au tribunal. @egfe mé vise que des documents qui

ments that would ordinarily have remained confidential seraient normalement deroenfidentiels si la partie
if the party had not been compelled to produce them. n'avaieipasontrainte de les produire alealdble.
[Emphasis in original.] [En italique dans l'original.]

Mailhot J.A. relied,inter alia, on Goodman v. La juge Mailhot s’appuie notamment sur leirr”
Rossi (1995), 24 O.R. (3d) 359, in which the Goodman c. Rossi (1995), 24 O.R. (3d) 359uda
Ontario Court of Appeal held that the implied  Cour d’appel de I'Ontariecidél que la egle de
undertaking rule was part of the law in Ontario.  I'engagement implicite de confidentfalgait
She also cited the judgment of the House of Lords  partie du droit de I'Ontario. Elle invoque aussi le
in Harman v. Secretary of Sate for the Home  jugement de la Chambre des lords didasman c.
Department, [1983] A.C. 280. Secretary of Sate for the Home Department,
[1983] A.C. 280.

Mailhot J.A. was of the view that the rule of Selon la juge Mailhot, laegle de confidentiakt”
confidentiality should be part of Quebec procedu-  devrait faire partie du droédumat qebécois
ral law as it is at common law. She wrote that it comme de la common lawe Rans la common
has been accepted in English and Canadian com- law anglaise et canadienne depuis quelque temps,
mon law for some time, and is nothing but benefi-  elle resgnferait que des avantages. |l appara”
cial. It would appear to be more economical, in the  trait phe®ndomique, sur le plan judiciaire,
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context of a proceeding, to require that a party that  d’obliger une partie qui veut employer, dans un

wants to use a document obtained from the adverse  autre litige, un document obtenu de la partie

party in another case apply to do so, rather than to  adueesefaire la demande, phatue de con-

compel the party making the disclosure to obtain  traindre l'auteur de la communiaatbtenir

an order prohibiting the use of the document. Mail-  une ordonnance interdisant son utilisation. La juge

hot J.A. saw the mixed nature of the sources of  Mailhot estime que |& @stSources de la pro-

civil procedure and the status of the Quebec supe-edure’ civile ainsi que le statut des coursesup’

rior courts as common law courts as allowing her  rieurebdpoises comme tribunaux de common

to look to the common law for recognition of the  law lui permettent de s’inspirer de la common law

rule of confidentiality in Quebec law (at p. 978): pour recaned’existence de laegle de confi-
dentiali® en droit gebécois @ la p. 978):

[TRANSLATION] According to the appellant, applica- Pour 'appelante, I'application dedk rde I'enga-
tion of the implied undertaking rule in our law is a mat- gement implicite dans notre droit est une question d'in-
ter of judicial interpretation and may be inferred from tetgiion judiciaire, et on peut laediire de notre loi
our written law and from case law. Given that the sourceacrite’ et de la jurisprudencEtant done”que la source
of the articles in ouCode of Civil Procedure concern- des articles de no€ede de procédurecivile sur l'inter-
ing examination on discovery is the common law, we rogatoiealg@ble est la common law, il y a lieu de
should look to the decisions of the common-law courts s'inspirer desiohs rendues par les tribunaux de

common law . . .

In the opinion of Mailhot J.A., that rule does not De l'avis de la juge Mailhot, cettegle ne viole 13
violate the principle that trials are held in public. It  pas le principe de la pelies proes. Elle n’af-
affects only a step prior to the trial: the examina-  fecte quatape’ pealablea’ ceux-ci, c’est-dire
tions before and after defence under arts. 398 and les interrogatoires avaets eEf@mse en vertu
398.1C.C.P. Moreover, at that point, the evidence  des art. 398 et 32p.4. De plus,a ce moment,
or information obtained at the examination is not le contenu de linterrogatoire ne fait pas encore
yet part of the court record, in the case of a civil  partie du dossier du tribunal dans le cas d'une

action (at p. 980): cause civila (& p. 980) :
[TRANSLATION] In my view, the rule should not be En nea de proes civil, la egle ne devrait pas, °
automatic in a civil trial. When a party places docu- mon asfie automatique. Qu'une partiepbse au

ments in support of its arguments in the court file, those dossier de la Cour des doeutizgpsi de ses pr’
documents will be available to anyone who examines tentions, ces documents seront aceesgsiblesut
the file. But when a party is compelled by the other, at examiner le dossier. Mais lorsqu’une partieeest forc”
an examination on discovery, to disclose or communi- par I'autre, au cours d'un exaalblpr de eVoiler
cate prior to trial certain private information or docu- ou de communiguer avant kespredains renseigne-
ments that are not already public, the rule of an implied mentsspoiy ' documents qui ne sont pag@dgublics,
undertaking of confidentiality should apply until the lagie de I'engagement implicite de confidentalit’
information or documents are communicated or intro- dewimé accemé jusqua ce quils soient commu-
duced at trial. niges ou produits au pres:

This approach rejects the argument based on tri- Cette approchescarte I'argumentation foed” 14
als and proceedings being held in public. Mailhot  sur la publihit proes et de l'instance. La juge
J.A. also stated that the case may be distinguished, Mailhot affirme aussi que le contexte factuel de
on its facts, fromScotia McLeod Inc. v. Cham+  cette affaire la distingue des eiisScotia MclLeod
pagne, J.E. 90-1439Bourse de Montréal v. Scotia  Inc. ¢. Champagne, J.E. 90-1439Bourse de Mont-
McLeod Inc.,, [1991] R.D.J. 626, andseneral réal c. Scotia McLeod Inc., [1991] R.D.J. 626, et
Instrument Corp. v. Tee-Comm Electronics Inc.,  General Instrument Corp. c. Tee-Comm Electron-
[1993] R.D.J. 374, in which the Court of Appealics Inc., [1993] R.D.J. 374, wla Cour d'appel a
had concluded that an examination on discovery  conclu que l'interrogateatalge faisait partie
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was part of the proceedings and therefore was, like  de l'instance et partageait ainsi deecptdudic

a trial, public. Since there was no provision in the  du gso®uisqu’aucune disposition Qade de

Code of Civil Procedure to prevent the rule of con- procédure civile ne s’opposait 1'application de la
fidentiality being applied, it could therefore be rec- egle de confidentiakt celle-ci pouvaiefre alors
ognized by the courts and thus become part of the  reconnue judiciairement et devenir ainsi partie du
judge-made law governing that preliminary step in  drad#tqmién gouvernant cetttdpe peliminaire

the process. Mailhot J.A. would have allowed the  du processus. Sur cette base, la juge Mailhot pro-
appellant’s appeal on that basis, except in respect  pose d’accueillir letered”I'appelante, sauf

of the settlements reached in class actions in the  quant aux transactions conclues dans le cadre de
United States, given that that information was  recours collectifs Eaks-Unis, en raison du
already public. caraete d@ja public de cette information.

Fish J.A. wrote a separate opinion that was con- Le juge Fish aadige une opinion distincte °
curred in by Mailhot J.A. That opinion described laquelle la juge Mailhatctad souscrire. Cette
the development of civil procedure and the intro-  opinion invogesllition de la praedure civile
duction of rules of substantive law concerning pro-  puis lintroduction edges de droit substantiel
tection of privacy. Fish J.A. was of the view that  sur la protection de la vieeprisélon le juge
the recognition of a rule of confidentiality was  Fish, la reconnaissance digteede confidentia-
consistent with changes in the procedural frame- e ditiarmonise avecdVolution du cadre pree’
work examination on discovery since 1983. Prior  dural de linterrogatoiealgisfe depuis 1983.
to 1983, depositions taken on discovery were part  Avant cette date, ces interrogsaddresverss
of the court record. Since that time, only deposi-  au dossier du tribuesdriais, seules legmpb-
tions that have been communicated and filed in  sitions commessqget produites selon la peec”
accordance with the procedure set out in art. 398.1  dexeipa I'art. 398.1C.p.c. font partie du dos-
C.C.P. form part of the record. Since 1983, the sier. En effet, depuis 1983, [linterrogatoire
examination on discovery has become an explora- ealgble est devenu exploratoire. Malda Egle
tory tool. Despite the rule providing that the hear-  de la publidés @bats, aucune disposition du
ings of the courts are public, there is no provisiornCode de procédure civile n’exige que cet interroga-
in the Code of Civil Procedure requiring that the  toire et son contenu deviennent publics.
examination and the evidence or information
obtained therein become public.

Moreover, Fish J.A. was of the view that mak- De plus, toujours selon le juge Fish, la pubdicit’
ing the information obtained at examinations on  de l'information obtenue au cours des interroga-
discovery public would be inconsistent with the  toiregatables contredirait les principes de la
principles of the QuebeCharter of Human Rights ~ Charte des droits et libertés de la personne du
and Freedoms, R.S.Q., ¢c. C-12 Quebec Char- Québec, L.R.Q., ch. C-12 (@harte québécoise »),
ter”), as set out in ss. 5 and 24, and with the provi-  ainsi que les expriment ses art. 5 et 2hede m”
sions of theCivil Code of Québec, S.Q. 1991, c. 64  que les dispositionsGbdle civil du Québec, L.Q.
(“C.C.Q."), concerning the protection of privacy 1991, ch. 64C(&Q. »), sur la protection de la
and the confidentiality of personal files: the appli-  vie eeét la confidentiaktdes dossiers person-
cable principles of substantive law do not allow for  nels. En effet, les principes de droit substantiel
general access to private information about other  applicables ne donnentgmge&@l aux ren-
people. That rule is less rigid in the context of a  seignementgespsuf autrui. Cetteegle repit
trial because of the requirement for openness of the  ummuation dans le cadre d’'un pescpour des
process. In addition, at the pre-trial stage, arts. 397  motifs de transparence du processus. Par ailleurs,
and 398C.C.P. provide that a party may compel au stadeafable, les art. 397 et 3%Bp.c. per-
the adverse party to testify or to provide any rele-  metienhe partie de contraindre I'adversaire °
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vant documents. However, public disclosure of pri- emoigner oua’ fournir tout document pertinent.

vate information at this stage of the proceedings  Cependad, stade des pmddres, la divulga-

would not assist in achieving the objectives of the  tion publigue de renseignemeessn@icontri-

examination on discovery. Such disclosure would  bueraiapa$eindre les objectifs de l'interroga-

even be a disincentive to candid disclosure and to  tomalgisle. Cette divulgation nuiraiteme a

the possibility of out-of-court settlements. leur franchiseaetl'éventuels eglements hors
cour.

Fish J.A. was of the view that, in any event, Selon le juge Fish, de toutecta, les interroga- 17
examinations on discovery are not sittings of the toireslpbles ne constituent pas des audiences
courts within the meaning of art. L3C.P. and are  de tribunaux au sens de l'art.Clj3c. et ne font
not part of the proceeding. Therefore the rule thata  pas partie de I'instanegld_dela publicé du
civil trial is public does not apply (at pp. 994-95):  mecCivil ne s’applique donc pas (aux p. 994-

995) :

To begin with, it rests entirely on the literal interpre-  TRADUCTION] Pour commencer, celeegénd engre-

tation of a phrase that was never intended by the legisla- ment de latgeigm” litErale d’'une expressiom

tor to be applied literally, except as a last resort, and in laquellgyigdteur n’'a jamais voulu qu'il soit domn”

practice never is. Apart from the rarest of exceptions, une ietatjum lit€rale, sauf en dernier recours, et,

examinations on discovery in Quebec are not held en pratique, cela n'arrive jAnpEst de tes rares

before a judge or clerk. They instead take place in law exceptions, les interrogateiatsbles” au abec

offices, in some other private venue, or in Courthouse n'ont pas lieu devant un juge ou un greffier. lls se font

facilities made available for the purpose. ptutfans les bureaux d’avocats, dans un autre lieu
privé ou dans des locaux du palais de justice ania °
disposition des parties cette fin.

Examinations on discovery in fact proceed before a Les interrogatoieefalples, en fait, seedbulent
judge or clerk only in the sense that they remain subject devant un juge ou un greffier uniguement dans le sens
to judicial intervention in the event of objections or dis- gu’ils demeurent assajattie intervention judiciaire
agreements as to where or how they should proceed. en cas d’'objectionsesac®ls quard Savoir o
This does not make them “sittings of the courts” within et comment egesc” Cela n'en fait pas des
the meaning of article 13 C.C.P., and the entire profes- « audiences » au sens de l'art. 13 C.p.c., et la commu-
sion would be utterly astonished to discover that any enautdique dans son ensemble serait B&mmree
member of the public can attend any examination on d’apprendre que n'importe qui peutaassisteerro-
discovery in any law office or boardroom — though the gatoiealpble dans un bureau d’avocats ou dans une
parties have agreed to proceed in private. salle dexmté — rafne si les parties ont convenu

de pro&der en prie’

Moreover, if examinations on discovery, wherever De plus, si les interrogatc@alpe’s, peu importe
held, were indeed sittings of the court, their public char- I'endroitsoont lieu,etaient eellement des audiences
acter would be a matter of public order. The parties de tribunaux, leurerargetblic serait une question
could thennever proceed in private, in a law office or d’ordre public. Les parties ne pourraientjamhais
elsewhere, by consent. Nor could a judge permit them to convenir dadpraai prie; dans un bureau d’avocats

proceed in private, except on the sole ground contem- ou ailleurs. Un juge ne pourrait pas non plus leur per-
plated by article 13: “[In] the interests of good morals mettre deeder@ huis clos, sauf pour le seul motif
and public order.” [Emphasis in original.] guu a l'art. 13,a savoir « dans l'i€t de la morale

ou de l'ordre public ». [En italigue dans l'original.]
Fish J.A. then discussed the advantages of rec- Discutant ensuite I'imét d’'une reconnaissance 18
ognizing the rule of confidentiality in Quebec civil  de kgle de confidentiakt’en proedure civile
procedure, which he thought it wise and opportune ebéedise, le juge Fish la consi@ comme sage
to do. In his view, the experience of the other et opportdnson avis, I'exgtience des autres
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Canadian provinces that have adopted a similar  provinces canadiennes qui antuadogtmbla-
rule confirms that it has not caused any major lkigler’confirme qu’'elle n'a pas causle pro-
problems. He therefore held that a relaxed rule of emigl important. Il conclut ainsk I'imposition
confidentiality should be applied. It would bind the  d'uegle  de confidentiakt'mitiggée. Celle-ci lie-
parties and their counsel to undertake to not use rait les parties et leurs avocats, qui ne devraient
information otherwise than for the purposes of the utiliser I'information que pour lesdpres” en
proceedings in relation to which the examinations  rapport avec lesquelles les interrogatoires avaient
were conducted. It would permit broader use of thett ténus. Elle en permettrait une utilisation plus
information for any purpose, with leave of the large, pour toutes fins, avec I'autorisation du tribu-
court, if it were shown to be otherwise accessible  nal, si l@nadhtrait que cette information est de
to the public. With leave of the court, again, infor-  toute autmrfaaccessible au public. Toujours
mation acquired could be used in other proceed- avec une autorisation judiciaire, l'utilisation des
ings raising substantially the same issues between informations serait possible pour ddsrgsoc”
the same parties. In a case where the interests of  quéveoaient des questions substantiellement
justice outweighed any prejudice that would result  identiques entrede®snparties. Dans le cas o°
from disclosure, the court could order disclosure diétde la justice mdominerait sur le pjudice
subject to any conditions it deemed appropriate  que causerait la divulgation, le tribunal pourrait
and accordingly the implied undertaking of confi-  autoriser celle-ci aux conditions qu'il fixerait et
dentiality would not apply. alorgcarter I'application de leegle de confiden-

tialite.

Accordingly, the approach adopted by Fish J.A. Donc, I'approche adop€ par le juge Fish ee-
would create a rule of partial confidentiality, the  rait uegle de confidentialtpartielle suscepti-
rigidity of which could be relaxed on a case-by-  bletd mitigge par deseatisions ponctuelles des
case basis by the courts. However, confidentiality  tribunaux. La confident@ditheurerait cepen-
would still be the first principle. dant le principe premier.

In his dissenting opinion, Biron J.A. first ques- Dissident, le juge Biron remet d’abord en cause
tioned the advisability of introducing such a rule.  I'opporterdg I'introduction d’'une telleegle. II
He stated that he shared the reservations regardingclard’partager legséerves expriggsa son sujet
the rule expressed by McLachlin J.A. of the British  par la juge McLachlin, alors de la Cour d’appel de
Columbia Court of Appeal (as she then was) in  la Colombie-Britannique, Kiamgiot Logging
Kyuquot Logging Ltd. v. British Columbia Forest  Ltd. c. British Columbia Forest Products Ltd.
Products Ltd. (1986), 5 B.C.L.R. (2d) 1. However,  (1986), 5 B.C.L.R. (2d) 1. Cependant, I'opinion du
Biron J.A. did not base his opinion primarily on  juge Biron ne se fonde pas principalement sur ce
that ground. Rather, he relied on the nature of  motif. Il invoquetplathature de la predure
Quebec civil procedure and the role of the courts  civilebdcoise et leale des tribunawa T'inté-
in that procedure. rieur de celle-ci.

Biron J.A. pointed out that under Quebec law, Le juge Biron rappelle qu’en droit gbécois la
civil procedure is codified and is found primarily  pedcire civile est codiéié et redve principale-
in the Code of Civil Procedure. The Code governs  ment @iode de procédure civile. Celui-ci Egit le
both the conduct of trials and the rules of practice, erodlement des pres ainsi que leegles de pra-
which may be made by a majority of the judges of  tique, dont I'arlC.#Z. qui autorise I'adoption
each court, under art. 42.C.P. Article 20C.C.P.  par la majori¢" des juges de chaque cour. Enfin,
also provides for additional rules to be made to  Il'artCflc. admet la possibikt'de ceation de
govern the exercise of a right where the Code conegles supgfives pour encadrer I'exercice d'un
tains no provision for exercising the right. The  droit dont le mode d’exercice n'&tpgsevu
court therefore fills the gap in the law by permit-  dans le Code. Le tribunalesupfais au silence
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ting any procedure that is consistent with the rules  de la loi par toutedpreccompatible avec les
in the Code or with any other statutory provision. egles du Code ou avec toute autre disposition
That being the case, there is no authority to creategislitive. Dans ce cadre, les juges ne peuvent
judge-made rules of procedure that, if breached, eercdes @gles de prasdure petoriennes dont la
might lead to a finding of contempt of court, as  violation poueséntuellement rendre coupable
would be the case with the obligation of confiden-  d’outrage au tribunal, comme ce serait le cas pour
tiality. I'obligation de confidentialg’

Biron J.A. also pointed out that both tBede of Enfin, le juge Biron souligne que lEode de 22
Civil Procedure and theQuebec Charter adopted procédure civile, de néme que laCharte québé-
the principle that judicial proceedings are public.coise, retient le principe de la publieitdes dbats
In his view, the examination on discovery forms judiciaires. L'interrogatoiealable ferait partie
part of those public hearings. It was his opinion  de ces audienc@®dtie public. Rgle de com-
that there was no support in t8ede of Civil Pro-  mon law, I'obligation implicite de confidentiadit”

cedure for the implied obligation of confidential-  ne trouverait pas appui da@ode de procédure
ity, which is a rule of the common law, and thatcivile et contredirait les etisions arg@fieures de la
obligation was inconsistent with the previous deci-  Cour d’appel dtb&ugui avaientadini l'inter-

sions of the Quebec Court of Appeal that had rogatoiealgble comme une audience pour les
defined the examination on discovery as a sitting  fins de la p@bticitproes. Ainsi, selon le juge

for purposes of trials being public. Therefore, in  Biron, les couebdmoises ne sauraient importer

the opinion of Biron J.A., the Quebec courts may  ou adopter de leur propre chefldesde pras’

not import or adopt rules of procedure on their  dure comme dans les juridictions de common law,
own initiative as is done in the common law juris-  hors du cadsfinidpar le Code de procédure
dictions, outside the framework defined by thecivile.

Code of Civil Procedure.

The appellants were given leave to appeal the Les appelantes ont obtenu une autorisation de
judgment of the Court of Appeal. A group of pourvoi de Barde la Cour d’appel. Un groupe
media organizations then intervened in the case, d’entreprisémtiqlies est alors intervenu dans
primarily on the problems associated with the rule  dbad, principalement au sujet du peshE du
that civil trials are public under the procedural law  camacpublic du prces civil en droit processuel

of Quebec. gekécois.
lll. Relevant Statutory Provisions Ill. Dispositions pertinentes
Code of Civil Procedure, R.S.Q., c. C-25 Code de procédure civile, L.R.Q., ch. C-25 24

13. The sittings of the courts are public wherever theyl3. Les audiences des tribunaux sont publiquas, 0"
may be held, but the court may order that they beiheld qu’elles soient tenues, mais le tribunal peut ordonner le
camera in the interests of good morals or public order. huis clos daner@irde la morale ou de 'ordre public.

However, in family matters, sittings in first instance Cependant, ermadtmiliale, les audiences de pre-
are heldin camera, unless the court, upon application, emn&’instance se tiennemthuis closa ’moins que, sur
orders that, in the interests of justice a sitting be public. demande, le tribunal n'ordonne deds deta jus-
Any journalist who proves his capacity is admitted to tice, une audience publique. Tout journaliste qui prouve
sittings heldn camera, without further formality, unless sa qualig'st admis, sans autre formglitux audiences
the court considers his presence detrimental to a persanhuis closa’moins que le tribunal ne juge que se-pr’
whose interests may be affected by the proceedings. sence causgudic@a une personne dont lesant”
This paragraph applies notwithstanding section 23 of theets péuvenefte toucks par l'instance. Le psent ali-
Charter of human rights and freedoms (R.S.Q., chapterea stppligue malgrl'article 23 de la Charte des droits
C-12). et libert's de la personne (L.R.Q., chapitre C-12).



758 LAC D’AMIANTE QU EBEC V. 2858-0702 QEBEC INC. LeBel J. [2001] 2 S.C.R.

The rules of practice may determine the conditions kgies de pratique peuvengtdfminer les condi-
and modalities relating to sittinga camera in respect tions et les modatt relativesa I'application du huis
of advocates and articled students within the meaning of  acl@&gard des avocats et des stagiaires au sens de la
the Act respecting the Barreau dueDec (R.S.Q., chap- Loi sur le Barreau (L.R.Q., chapitre B-1).
ter B-1).

20. Whenever this Code contains no provision for exer-20. Si le moyen d’exercer un droit n’a pat pevu par
cising any right, any proceeding may be adopted which ce code, on peut gesuppl” toute predure non
is not inconsistent with this Code or with some other incompatible avecefgesrqu’il contient ou avec
provision of law. quelgue autre disposition de la loi.

46. The courts and the judges have all the powers neced6. Les tribunaux et les juges ont tous les pouvoirs

sary for the exercise of their jurisdiction. They may, in ecessairea 'exercice de leur congpénce. lls peuvent,

the cases brought before them, even of their own dans les affaires dont ils sont saisis, proeomeer, m”
motion, pronounce orders or reprimands, suppress writ- d’office, des injonctions apdesmndes, supprimer

ings or declare them libellous, and make such orders as edliés 6u les éClarer calomnieux, et rendre toutes

are appropriate to cover cases where no specific remedy ordonnances qu'’il appartiendra pour pourvoinaux cas 0"
is provided by law. la loi n'a pas vl de rerade sptifique.

50. Anyone is guilty of contempt of court who disobeys 50. Est coupable d’outrage au tribunal celui qui contre-

any process or order of the court or of a judge thereof, wiemte ordonnance auune injonction du tribunal

or who acts in such a way as to interfere with the ou d'un de ses juges, ou qui agit dee,nsmiia’

orderly administration of justice, or to impair the entraver le cours normal de I'administration de la jus-

authority or dignity of the court. tice, satporter atteinte T'autorit oua la digni€ du
tribunal.

In particular, any officer of justice who fails to do his En particulier, est coupable d’outrage au tribunal I'of-
duty, and any sheriff or bailiff who does not execute a ficier de justice qui mansoe devoir, y compris le
writ forthwith or does not make a return thereof or, in erghdu huissier qui n'exCute pas un bref sans retard
executing it, infringes any rule the violation whereof ou n'en fait pas rapport ou enfreint, ecutaxt, une
renders him liable to a penalty, is guilty of contempt of egle dont la violation le rend passible de sanction.
court.

398. After defence filed, any party may, after one clear398. Aprés production de laefénse, une partie peut,
day’s notice to the attorneys of the other parties, sum- esagris d’un jour franc aux procureurs des autres par-

mon to be examined before the judge or clerk upon all ties, assigmenpardfe devant le juge ou le greffier,
facts relating to the issues between the parties or to give petre yinterrog” sur tous les faits se rapportant au
communication and allow copy to be made of any docu- litige ou pour donner communication et laisser prendre
ment relating to the issue: copie de teatit se rapportant au litige :

(1) any other party, agent, employee or officer; 1. toute autre partie, son agent,eemplofficier;

(2) any person mentioned in paragraphs 2 and 3 of 2. toute personne neEntomrparagraphes 2 et 3
article 397, de l'article 397;

(3) with the permission of the court and on such con- 3. avec la permission du tribunal et aux conditions
ditions as it may determine, any other person. gewtedhine, toute autre personne.

The defendant cannot, however, without permission éferdleur ne peut cependant, sans l'autorisation

of the judge or, in the case referred to in subparagraph 3 du juge ou, dans le easpasidgraphe 3 du premier
of the first paragraph, the court, examine under this arti- ealidl tribunal, interroger en vertu desent article
cle any person whom he has already examined under une personne gZiireaedfoge en vertu de l'article
article 397. 397.

398.1. A party having examined witnesses under article398.1. La partie qui a praa® a un interrogatoire en
397 or 398 may introduce as evidence the whole or vertu des articles 397 ou 398 peut introduire en preuve
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abstracts only of the depositions taken, provided they 'ensemble ou des extraits seulemespoditions’
have been communicated and filed in the record in ainsi recueillies, pourvu gu’ilstaientimunigas et
accordance with the provisions of Sections | and Il of produits au dossier cenfemhaux dispositions des
Chapter 1.1 of this Title. sections | et Il du chapitre 1.1 desprnit titre.

However, on the motion of any other party, the court Cependafd, demande de toute autre partie, la
may order any abstract of the deposition which, in its Cour peut ordonner que soé ajoudossier tout
opinion, cannot be dissociated from the abstracts extrait deplasidion quia’son avis, ne peetre dis-
already filed, to be added to the record. sabés extraits gja BpoEs.

Civil Code of Québec, S.Q. 1991, c. 64 Code civil du Québec, L.Q. 1991, ch. 64

3. Every person is the holder of personality rights, 3. Toute personne est titulaire de droits de la person-
such as the right to life, the right to the inviolability and ealtels le droia’la vie,a l'inviolabilite eta I'inte-
integrity of the person, and the right to the respect of his e ddtsa personne, au respect de son nom, épsa r’
name, reputation and privacy. tation et de sa vieepriv’

These rights are inalienable. Ces droits sont incessibles.

6. Every person is bound to exercise his civil rights in 6. Toute personne est tenue d’exercer ses droits civils
good faith. selon les exigences de la bonne foi.

7. No right may be exercised with the intent of injur- 7. Aucun droit ne peugtfe exere’en vue de nuira °
ing another or in an excessive and unreasonable manner autrui ou d'ureremextdessive eteddisonnable,

which is contrary to the requirements of good faith. allant a@rn&ncontre des exigences de la bonne foi.

35. Every person has a right to the respect of his repu- 35. Toute personne a droit au respect deepartetion
tation and privacy. et de sa vie el

No one may invade the privacy of a person without Nulle atteinte neepreypdreea la vie prie d'une
the consent of the person or his heirs unless authorized personne sans que celle-ceritiesey lsonsentent
by law. ou sans que la loi l'autorise.

36. The following acts, in particular, may be consid- 36. Peuventefre notamment congd&s comme des
ered as invasions of the privacy of a person: atteiatés vie privve d’'une personne les actes sui-

vants :

(1) entering or taking anything in his dwelling; 1érefrer chez elle ou y prendre gquoi que ce soit;

(2) intentionally intercepting or using his private 2° Intercepter ou utiliser volontairement une commu-
communications; nication preeg;

(3) appropriating or using his image or voice while he 3° Capter ou utiliser son image ou sa voix lorsqu’elle
is in private premises; se trouve dans des lieuxepriv”

(4) keeping his private life under observation by any 4° Surveiller sa vieeppai quelque moyen que ce
means; soit;

(5) using his name, image, likeness or voice for a pur- 5° Utiliser son nom, son image, sa ressemblance ou sa
pose other than the legitimate information of the public; v@itoute autre fin que linformationedjitime du

public;

(6) using his correspondence, manuscripts or other 6° Utiliser sa correspondance, ses manuscrits ou ses

personal documents autres documents personnels.

37. Every person who establishes a file on another 37. Toute personne qui constitue un dossier sur une
person shall have a serious and legitimate reason for autre personne doit aveiretsseux et €gitimea
doing so. He may gather only information which is rele- le faire. Elle ne peut recueillir que les renseignements
vant to the stated objective of the file, and may not, pertinaritsbjet dEclag du dossier et elle ne peut,
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without the consent of the person concerned or authori- sans le consentemenemsgioti I'autorisation de

zation by law, communicate such information to third la loi, les communiguiss tiers ou les utiliser des

persons or use it for purposes that are inconsistent with fins incompatibles avec celles de sa constitution; elle ne
the purposes for which the file was established. In addi- peut non plus, dans la constitution ou l'utilisation du
tion, he may not, when establishing or using the file, dossier, porter autrement ateinie pri€e de I'in-
otherwise invade the privacy or damage the reputatioreres¢” ni a sa eputation.

of the person concerned.

Charter of Human Rightsand Freedoms, R.S.Q., c. Charte des droits et libertés de la personne,
C-12 L.R.Q., ch. C-12

5. Every person has a right to respect for his private life5. Toute personne a droit au respect de sa vie@riv’

23. Every person has a right to a full and equal, public23. Toute personne a droit, en pleiegalig, a une audi-

and fair hearing by an independent and impartial tribu- tion publique et impartiale de sa cause par un tribunal

nal, for the determination of his rights and obligations ep®&tidant et qui ne soit pagjuge, qu’il s’agisse de

or of the merits of any charge brought against him. elzriination de ses droits et obligations ou du bien-
fondé de toute accusation peet’contre elle.

The tribunal may decide to sit camera, however, in Le tribunal peut toutefois ordonner le huis clos dans
the interests of morality or public order. et de la morale ou de I'ordre public.

24. No one may be deprived of his liberty or of his 24. Nul ne peutfre privé de sa libegt’ou de ses droits,
rights except on grounds provided by law and in accor- sauf pour les metifssrar la loi et suivant la pec’

dance with prescribed procedure. dure prescrite.
IV. Analysis IV. Analyse
A. The Positions of the Parties A. Les positions des parties

The appellants submit that the judgment of the D’aprés les appelantes, le jugement de la Cour
Court of Appeal is inconsistent with both the letter ~ d’appel ne respecte ni la lettre ni I'esprit des textes
and the spirit of the enactments governing Quebegislktifs ggissant la praiure civile gebécoise.
civil procedure. The rule of confidentiality is not Lagte de confidentiait ne repose sur aucun
based on any enactment, whereas civil procedure  texfisldfif alors que la precure civile au
in Quebec is codified. Absent some statutory elRc est codifié. En I'absence de fondement
authority, the Quebec courts may not introduce aegislatif, les tribunaux qiEcois ne peuvent intro-
new procedural rule by judicial fiat. Moreover, the  duire une nouveligerproedurale par eCision
rule violates the principle that judicial proceedings judiciaire. Par stircatte egle contredit le prin-
are public, which is established in ti@ode of cipe de la publicdé des @bats judiciaires consacr”
Civil Procedure and the Quebec Charter. The  tant par l&Code de procédure civile que laCharte
appellants’ final point is that it is not appropriate toquébécoise. Enfin, I'introduction de cette nouvelle
introduce a new rule which is difficult to define egle, difficile a dfinir et 4 mettre en vigueur,
and to implement. reste inopportune.

The appellants’ position is supported, in part, by Un groupe d'entreprises de la presseite et
a group of print and electronic media organiza-elecfronique appuie en partie les appelantes. Pour
tions. In challenging the validity of a rule of confi-  contester la vaiditine egle de confidentiakt,
dentiality, these interveners rely on the principle  ces intervenantes invoquent le principe de la publi-
that trials and court files are public in Quebec civil ediés proes et des dossiers judiciaires en droit
law, and on society’s interest in the transparency  civlbdadis et I'inErét de la so&® a la trans-
of judicial proceedings, as guaranteed by the  parence elesdjudiciaires que garantissent la
Quebec Charter and the Canadian Charter of  Charte québécoise et la Charte canadienne des
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Rights and Freedoms. These interveners therefore droits et libertés. Ces intervenantes s’opposent
strongly oppose the recognition or introduction of  donc fermeradat reconnaissance @ul'intro-
a rule of confidentiality. duction d'un principe de confidentalit”

The respondent replies that the implied rule of L'intimee Etorque que laegle implicite de con- 27
confidentiality is accepted in common law jurisdic-  fident@aligést accepg en common law au
tions throughout Canada, and that introducing that  Canada. Son introduction dans le droit civil du
rule in Quebec civil law would be useful to facili-  €h€c s'aeferait utile pour faciliter la conduite
tate the conduct of examinations. In addition, it  des interrogatoires. De plus, elle pourrait se fonder
says that support for the rule is found in the sewxdlution de la proadure civile et sur des
changes that have occurred in civil procedure and  principes de droit substantiel. En raison de la
in principles of substantive law. The respondent  modification de leur cegistalif, les interroga-
asserts that because legislative framework gov-  toirealghsles ne feraient plus partie de l'au-
erning examinations on discovery has been altered,  dience au sens de KGapcl18t donc, comme
they are no longer part of the sitting within the tels, ne seraient plus assujkttiegle grérale
meaning of art. 1L.C.P. and therefore, as such, de la pubdiciés proes civils. Enfin, cetteegle
are no longer subject to the general rule that civil quetait des iméts de vie prigeé et de confi-
trials are public. The respondent’s final point is  dengatija reconnus par I€harte québécoise
that this rule protects the privacy and confidential- et p&ade civil du Québec.
ity interests already recognized by tlqgiebec
Charter and theCivil Code of Québec.

B. The Sources of Quebec Civil Procedure B. Les sources de la procédure civile québécoise
The conflict between the arguments put forward Le conflit entre les thses dfendues par les par- 28
by the parties derives from the problem of the ties se rattache awmmllés sources et de la
sources and the nature of Quebec civil procedure.  nature de kdpreciivile qebécoise. Le sujet
This is a complex subject. Certain aspects of the  demeure complexe. Certainegsddnnpro-
problem fall within established principles of ebfe appartiennent aux lieux communs du droit
Quebec law. Constitutionally, civil procedure in efpdcois. Constitutionnellement, la peskire
the Quebec courts is a provincial matter because of  civile devant les tribunauxlecQetve de la
the province’s jurisdiction over property and civil  province en raison de saetengg sur la pro-
rights, the administration of justice and matters of etprét les droits civils, I'administration de la jus-
a merely local or private nature. (See ss. 92(13), tice et lesramt’une nature purement locale et
92(14) and 92(16) of th€onstitution Act, 1867.) privée. (Voir les par. 92(13), (14) et (16) delta
congtitutionnelle de 1867.)

In addition, the organization of the courts has Par ailleurs, l'organisation judiciaire esle 29
historically derived from British tradition, and it  depuis longtemps de la tradition britannique et son
reflects Canadian constitutional values and  organisatiopteefs valeurs et I'aemagement
arrangements. (See J. E. C. Brierley and R. A. de l'ordre constitutionnel canadien. (Voir J. E. C.
Macdonald,Quebec Civil Law: An Introductionto  Brierley et R. A. MacdonaldQuebec Civil Law:

Quebec Private Law (1993), at pp. 49-54; E. An Introduction to Quebec Private Law (1993),
Deleury and C. Tourigny, “L’organisation p.49-54; E. Deleury et C. Tourigny, « L'organisa-
judiciaire, le statut des juges et le retaldes juge-  tion judiciaire, le statut des juges et leefrodies

ments dans la province de €n€c”, in H. P. jugements dans la province delgg», dans H.
Glenn, ed.Droit québécois et droit francais: com- P. Glenn, dir.,Droit québécois et droit francais:
munauté, autonomie, concordance (1993), 191.) communauté, autonomie, concordance (1993),

The existence of that tradition and of the values it  191.) L'existence de cette tradition et de ses
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reflects therefore limits the legislative initiatives  valeurs impose alors des contraintes aux initiatives
that may be taken in respect of the organization ofegislatives sur I'organisation des tribunaux et la
the courts and procedure. peaire.

The Superior Court is therefore the court of Ainsi, la Cour supfieure constitue le tribunal de
original general jurisdiction in Quebec. Moreover,  droit commun aeb@c” Des principes constitu-
constitutional principles prohibit the provinces tionnels interdisent d’'ailleurs aux provinces de pri-
from taking certain essential powers away from the  ver de certains pouvoirs essentiels les tribunaux
courts established under s. 96 of enstitution  nommes sous l'autorit’de I'art. 96 de l&oi cons-

Act, 1867. (See, for exampléittorney General of  titutionnelle de 1867. (Voir, par exempleProcu-
Quebec v. Farrah, [1978] 2 S.C.R. 638Crevier v.  reur général du Québec c. Farrah, [1978] 2 R.C.S.
Attorney General of Quebec, [1981] 2 S.C.R. 220;  638Crevier c. Procureur général du Québec,
MacMillan Bloedel Ltd. v. Smpson, [1995] [1981] 2 R.C.S. 220MacMillan Bloedel Ltd. c.

4 S.C.R. 725, at p. 740.) The structure of the courtSimpson, [1995] 4 R.C.S. 725, p. 740.) La struc-
and a number of the fundamental rules inGlode  ture judiciaire et plusieurs deggles fondamen-
of Civil Procedure reflect this constitutional tales dOode de procédure civile refletent cette
requirement. exigence constitutionnelle.

There are other restrictions on the powers of D’autres restrictions affectent les pouvoirs du
Parliament and of the legislatures with respect to  Parlement eedistatliresa’l'egard des tribu-
courts, to safeguard the independance of the judici-  naux pour sauvegarder le stapedtdadce de
ary. (SeeReference re Remuneration of Judges of  la magistrature. (VoiRenvoi relatif a la rémunéra-
the Provincial Court of Prince Edward Island,  tion des juges de la Cour provinciale de I'lle-du-
[1997] 3 S.C.R. 3.) In addition, a number of fed-Prince-Edouard, [1997] 3 R.C.S. 3.) De plus, de
eral statutes establish procedural rules, such as the  nombreglessproeduralesemanent de diver-
legislation respecting bankruptcy and divorce.  ses @msréles comme c’est le cas en regdide
Accordingly, the form of organization of the faillite et de divorce. Ainsi, les tribunawhégu”
Quebec courts that apply the trial law of Quebec  cois dont le mode d’organisaiérpefone-
has been profoundly influenced by British court  ment infleepaf I'organisation judiciaire britan-
structure and its constitutional and legal traditions.  nique et ses traditions constitutionnelles et

juridiques appliquent le droit processuel du
Québec.

The rules of Quebec civil procedure themselves Les Egles de la praxure civile gebécoise
reveal the mixed nature of their sources. As Pro-  expriment ebbesesila mixi¢” de leurs sources.
fessor Tancelin points out, part of that civil proce- Comme le soulignait le professeur Tancelin, une
dure derives from the former French law. Prior to  partie de laedioe’ civile provient de I'ancien
1867, the codifiers given the task of preparing the  droit chin, Avant 1867, les codificateurs
Civil Code of Lower Canada and Code of Civil  chargs de la pmparation duCode civil du Bas
Procedure of Lower Canada had in fact been Canada et duCode de procédure civile du Bas-
instructed to base their work on the contemporarngCanada avaient d’ailleurs &y le mandat de s’ins-
French codes. (See the introduction of pirer des codesaisngntemporains. (Voir I'in-

M. Tancelin, “How can a legal system be a mixed troduction de M. Tancelin, « Comment un droit

system?”, in F. P. WaltoiThe Scope and Interpre-  peut-il étre mixte? », dans F. P. Waltohe

tation of the Civil Code of Lower Canada (1980), domaine et |'interprétation du Code civil du Bas-

1, at pp. 1, 9 and 10; also J.-M. Brisshaforma- Canada (1980), 1, p. 1, 9 et 10; aussi J.-

tion d’un droit mixte: I’évolution de la procédure M. Brisson,La formation d’un droit mixte: |’ évo-

civile de 1774 a 1867 (1986), at pp. 32-33.) lution de la procédure civile de 1774 a 1867
(1986), p. 32-33.)
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In addition, civil trials in Quebec are conducted Par ailleurs, les pres civils au Qabec se 33

within a framework that has been influenced by eradilent dans un cadre maegpar 'influence des

the common law courts. Characteristics such as the  tribunaux de common law. Des traits tels le carac-
adversarial nature of the proceeding, the rolesere tontradictoire de la predire, le ofe imparti
assigned to lawyers and judges, the direct exami-  respectivement aux avocats et aux juges, l'interro-
nation of witnesses before the court and, now, the  gatoire directedasnt devant le tribunal et,

use of examinations on discovery, all demonstrate  aujourd’hui, l'utilisation desdpres” d’examen

how significant this contribution to the civil proce- eptable, soulignent I'importance de cet apport
dure of Quebec has been. (See Brierley and dans lacanaecivile du Qebec. (Voir Brierley
Macdonald,supra, at pp. 52-53; also/idéotron et Macdonaldop. cit.,, p. 52-53; aussVidéotron

Ltée v. Industries Microlec Produits Electroniques  Ltée c. Industries Microlec Produits Electroniques

Inc.,, [1992] 2 S.C.R. 1065, at pp. 1080-8& Inc, [1992] 2 R.C.S. 1065, p. 1080-1082, le juge
Gonthier J.) Gonthier.)

Thus the form that the civil trial has now taken Au Québec, le proes civil a ainsi pris une 34
in Quebec makes it markedly different from the  forme qui leetfficie profondient du moele
continental European model. In this way, @mde  continental eurogén. LeCode de procédure civile
of Civil Procedure, reflects the diversity and com-  retit de cette fan la diversit” et la complexd”
plexity of the society for which it provides the  du milieu social dont il encadre la vie judiciaire.
structure within which judicial proceedings are
conducted.

C. The Effect of Codifying Procedure C. L'effet de la codification de la procédure

The rules of Quebec civil procedure, which orig- D’origines fort diverses, lesegles de la prag’ 35
inate from widely differing sources, make up a  dure civilebguobise font partie d'un Code de
Code of Civil Procedure. As such, they are part of  edacé.A ce titre, elles s'inscrivent dans une
a legal tradition that is different from the common  tradition juridiquestifite de la common law. Le
law. The fundamental law concerning civil proce-  droit fondamental ereraatieé proedure civile
dure is the law enacted by the National Assembly.  demeure celedigig” I'Assembde nationale.
The rules of that law are found in a code that is  ®gtes se retrouvent dans un coeééigé en
expressed in general terms. The law is therefore  terreefrayix. La ceation des egles de droit
created primarily by the legislature. appartient ainsi principalemerggsidteur.

The Code of Civil Procedure contains the statu- Le Code de procédure civile contient I'ordon- 36
tory organization of the law of trials. First, it lays  nancemegtslatif du droit processuel. D’abord,
down all of the main rules of civil procedure gov- editte 'ensemble des principalesgleés de pro-
erning the jurisdiction of the courts, the institution edafe civile quana la comptence des tribunaux,
of judicial proceedings, readiness for trial, the con-a l'institution des actions judiciaires,léur mise en
duct of the hearing, judgment and execution of thestat, & la conduite de I'audience, au jugemenaet °
judgment. That framework allows for the regula-  sopceion. Ce cadre laisse plageun pouvoir
tory power provided in art. 4Z.C.P. to be exer- eglementaire des tribunauxepti par l'art. 47
cised by the courts, which allows the judges of theC.p.c. Celui-ci permet aux juges des dif€ntes
different courts to adopt rules of practice, provided  cours d'adopteredissrde pratique, qui s'ies’
that they fit within the general framework defined  rent cependant dans le adralgEfini par la
by the statute. (SeeCharpentier v. Ville de loi. (Voir Charpentier c. Ville de Lemoyne, [1975]
Lemoyne, [1975] C.A. 870; also D. Ferland and  C.A. 870; aussi D. Ferland et B. ERrégys de
B. Emery, Précis de procédure civile du Québec  procédure civile du Québec (3¢ €d. 1997), vol. 1,
(3rd ed. 1997), vol. 1, at p. 68.) p. 68.)
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Moreover, the procedural law recognizes the De plus, le droit proedural reconn&’des pou-
courts’ inherent powers to deal with situations not  voireiahfs aux tribunaux pouegler des situa-
provided for in the law or the rules of practice. tions noevpes par la loi ou lesgles de pra-

(See Canadian Broadcasting Corp. v. Quebec  tique. (Voir Société Radio-Canada c. Commission

Police Commission, [1979] 2 S.C.R. 618.) In addi- de police du Québec, [1979] 2 R.C.S. 618.) Des

tion, decisions may have to be made on a case-byecisidhs de gestion ponctuelles peuvegalé-

case basis to deal with unusual situations that arise.  etrentéhdueseatessaires par les particulasit”

However, these inherent or ancillary powers, that  de certains dossiers. Cependant, ces poewoirs inh”

were established by arts. 20 and @&.P., only  rents ou accessoires, que consacrent d'ailleurs les

give the courts a secondary or interstitial function  art. 20 etC4%c., n'accordent aux tribunaux

in defining procedure in Quebec. The codified law  qu’une fonction subsidiaire ou interstitielle dans la

is paramount. The courts must base their decisionsfinition du contenu de la predure gebécoise.

on it. Without denying the importance of the case  La loi prime. Les tribunaux doivent baser leurs

law, this system does not give it the status of a for- ecigidons sur celle-ci. Sans nier I'importance de la

mal source of the law, legitimate as a creative  jurisprudence, cem®ysie lui reconn@pas le

interpretation in determining the intention of the  statut de source formelle du droitefeakgiti-

legislature, as expressed or implied in the statutes, e dhitie interpetation ceatrice et ouverte sur la

may be. (See J. Dainow, “The Civil Law and the  recherche de lintentionegisldfeur telle que

Common Law: Some Points of Comparison” I'expriment ou I'impliquent les textes de loi. (Voir

(1967), 15Am. J. Comp. L. 419, at pp. 424 and J. Dainow, « The Civil Law and the Common

426; A. Popovici, “Dans quelle mesure la jurispru-  Law: Some Points of Comparison » (1967), 15

dence et la doctrine sont-elles sources de droit adm. J. Comp. L. 419, p. 424 et 426; A. Popovici,

Québec?” (1973), 8RJ.T. 189, at pp. 193 and « Dans quelle mesure la jurisprudence et la doc-

199.)) trine sont-elles sources de droit aueQRc? »
(1973), 8RJ.T. 189, p. 193 et 199.)

Accordingly, the Quebec legislature has not Ainsi, la législature gabécoise n'a pas laies’
given the courts the same latitude as the legisla- aux tribunawerze miarge de libextque les
tures in the other provinces. Civil procedure is egi$latures des autres provinces. La edoré
found primarily in the Code. Although the scope of  civile se retrouve principalement dans le Code.
the rules of practice has been gradually broadened, emé/iSi les agles de pratique ont pris graduelle-
they are nonetheless made under the authority of  ment de I'ampleur, il demeure qu’elles sont adop-
the Code and within the general framework eed’sous l'autokt’de ce Code et dans le cadre
defined by it. gréral d&fini par celui-ci.

A Quebec court may not create a positive rule of Un tribunal qebécois ne peutetiéter une egle
civil procedure simply because it considers it  positive de ol civile uniquement parce
appropriate to do so. In this respect, a Quebec  qu’il I'estime opporiinest égard, dans le
court does not have the same creative power in  domaine de Edpreciivile, le tribunal ci®-
relation to civil procedure as a common law court,  cois ne eglespas le mrhe pouvoir arateur
although intelligent and creative judicial interpre-  qu’une cour de common law, quoique lintelli-
tation is often able to ensure that procedure gence ee#iit de l'interpgetation judiciaire
remains flexible and adaptable. Although Quebec  puissent souvent assurer la #estilfigitlaptabi-
civil procedure is mixed, it is nonetheless codified, e L la proedure. Bien que mixte, la predire
written law, governed by a tradition of civil law  civile du €ag€c demeure un draatfit et codifé,
interpretation. (See J.-M. Brisson, “La pedcire  €gi par une tradition d'interptation civiliste.
civile au Qwbec avant la codification: un droit  (Voir J.-M. Brisson, «La pduwrée civile au
mixte, faute de mieux”, inLa formation du droit Québec avant la codification : un droit mixte, faute
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national dans les pays de droit mixte (1989), 93, at  de mieux », dahs formation du droit national
pp. 93 to 95; also by the same auth@ formation  dans les pays de droit mixte (1989), 93, p. 93-95;
d'un droit mixte: |'évolution de la procédure civile  aussi du rafne auteur La formation d'un droit
de 1774 & 1867, supra, at pp. 32-33.) In the civil mixte: I'&volution de la procédure civilede 1774 &
law tradition, the Quebec courts must find their lat-1867, op. cit., p. 32-33.) Suivant la tradition civi-
itude for interpreting and developing the law liste, les tribunawbépdis doivent donc trouver
within the legal framework comprised by the Code  leur marge d'irgiioh et de eéveloppement du
and the general principles of procedure underlying  dxoltintérieur du cadre juridique que consti-
it. The dissenting opinion written by Biron J.A.  tuent le Code et les principesayix de prog”
quite correctly reminds us of these characteristics  dure qui le sous-tendent. La dissidence du juge
of a codified legal system and accurately identifies  Biron rappgliste titre ces caraststiques d’'un
the nature of the method of analysis and examina-egimé de droit codii‘’et souligne pertinemment la
tion that applies in this case. nature de kthnde d’'analyse et d’examen appli-
cable en l'espce.

However, this cursory review would be incom- Cependant, cettetide cursive resterait incom- 40
plete if we did not point out the links between civil efa@si 'on omettait de souligner les liens de la
procedure and Quebec law as a whole. That civil qdo civile avec I'ensemble du droitejg-
procedure is subject to the general principles found  cois. Cettedun@ccivile est soumise aux prin-
in the Civil Code of Québec. The preliminary pro-  cipesegéraux que I'on retrouve dans@ade civil
vision of the Code, the significance of which hasdu Québec. Sa disposition mliminaire, dont la
been pointed out by the courts in the past {&ee jurisprudence a &a eu l'occasion de souligner
dun (Municipalité de) v. Dorg, [1995] R.J.Q. 1321  limportance (voiverdun (Municipalité de) c.
(C.A), affirmed by this Court at [1997] 2 S.C.R. Dorg, [1995] R.J.Q. 1321 (C.A.), confienpar
862), states that th€ivil Code comprises thgus  notre Coura [1997] 2 R.C.S. 862),edlare que le
commune of Quebec. Civil procedure must there- Code civil constitue le droit commun du ©béc.
fore take these principles into account. Even apart  Laepoe’ civile doit donc tenir compte de ces
from theCivil Code, it must also respect the values  principes. Aadefme duCode civil, elle doit
expressed in th@uebec Charter, s. 52 of which  aussi respecter les valeurs exgesrpar |&€harte
provides that it will prevail in respect of matters québécoise dont I'art. 52 exprime la primagtdans
within the legislative authority of the National les readis relevant de la comignce dgislative
Assembly of Quebec. In addition, s. 53 sets out a  de I'Assmmmditionale du Qloec. Son article
principle of interpretation that favours application  B&blit d'ailleurs un principe d'interptation
of the Charter in the event of doubt. The final favorabkon application en cas de doute. Enfin,
point is that in an area such as the public nature of = dans un domaine comme laepdébdigiroes,
trials, the fundamental constitutional principles in  resteasgnfs les principes constitutionnels fon-
the Canadian Charter of Rightsand Freedoms also ~ damentaux de @harte canadienne des droits et
come into play where applicable in a private judi-libertés lorsqu’ils sont applicables dans uebadt
cial proceeding. judiciaire pré¢”

D. The Basis for a Rule of Confidentiality D. Les fondements d’'une regle de confidentialité

Applying a civil law method of analysis, that A linterieur d’'une rethode d’analyse civiliste, 41
rule of confidentiality may be based on the cetigle de confidentiakt peut se fondea la
changes that have occurred in the legal framework  fois ewnliition du cadre juridique de l'interro-
of the examination on discovery in Quebec civil  gatoireafable dans la predure civile qebé-
procedure and on the rules of civil law and the coise, et suedéssrdu droit civil et les principes
principles of theQuebec Charter concerning the  de I@harte québécoise quanta la protection de la
protection of privacy. vie prizé.
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Initially, however, there needs to be agreement Au départ, toutefois, il importe de s’entendre sur
as to what the nature of a rule of confidentiality la nature d'exgéerde confidentiakt’des infor-
with respect to information obtained at an exami-  mations obtenues au cours d'un interrogatoire
nation on discovery would be. Even if files or epldble. Mime si des dossiers ou des informa-
information are confidential or private, a party tions sont confidentiels evert de la vie pri-
who institutes a legal proceeding waives his or heree,via partie qui engage ureldt judiciaire
right to privacy, at least in part. This may be true  renoadcmut le moins en partig, la protection
even of matters as sensitive as the contents of med-  de sa eie. [@ela pewtfe vrai neme relative-
ical and hospital records. (S€eenette v. Metro-  menta des sujets ausselifats que le contenu de
politan Life Insurance Co., [1992] 1 S.C.R. 647; ses dossierseditaux et hospitaliers. (Voir
art. 399.1 and art. 40C.C.P.) When legal pro- Frenette c. Métropolitaine (La), Cie d' assurance-
ceedings are instituted, they necessarily set imie, [1992] 1 R.C.S. 647; art. 399.1 et 40(.c.)
motion the process for verifying allegations and  L'enclenchement d'ecanisme de erification
information presented unilaterally by one party. desgallions et des informationsegenges uni-
The rule of confidentiality, however, seeks to limit el@iement par une partiestlte mcessairement
the invasion of privacy at the examination on dis- de I'ouverture ehatdjudiciaire. Cependant, la
covery stage by restricting the scope of the exami-eglerde confidentiakt'cherchea limiter I'atteinte
nation to what is necessary for the conduct of thea la vie pri€ea I'étape de I'examen galable en la
proceeding. The rule acknowledges that if the restreigaalet mesure ecessaire pour la con-
information is relevant and is not protected by duite dbadl” Elle reconna’que I'information,
some other privilege, it must be communicated to  lorsqu’elle est pertinente ou qu’elle n'est pas pro-
the adverse party. However, the rule prohibits thategéd par quelqu’autre priefe de confidentiakt’
party from using it for purposes other than prepar-  @tié communigeé a la partie adverse. Elle
ing for the trial and defending his or her interests interdit ceperadantle-ci d’en faire usage pour
at trial, or from disclosing it to third parties, with-  d'autres fins que leparation du pras et la
out specific leave from the court. efdhse de ses méts dans le cadre de celui-ci, ou

de la divulguera’des tiers, sans autorisation parti-
culiere du tribunal.

When the case reaches the trial stage, the effec- Lorsque l'affaire se ren@ T'étape du praes,
tiveness of the application of this rule is no doubt I'effiad€ I'application de cettegle demeure
limited and temporary; examination on discovery  sans douteckndt temporaire. En effet, l'inter-
is of course only one step in the conduct of a civil  rogatoiealpble ne constitue qu’'urtape dans
trial. If the adverse party chooses to use the evi- deeldppement du pres’ civil. Si la partie
dence or information obtained on discovery at the  adverse choisit d’utiliser le contenu de l'interroga-
hearing on the merits and files it in the court toire danseleatiau fond et pour cette fin, le
record for that purpose, any expectation of confi-  verse dans le dossier du tribunal, tetaecesp”
dentiality disappears. Only exceptional grounds de confidestidigpard. Seuls des motifs qui
such as, for example, the interest of one party in  resteront d’exception, comme par exermgke I'int”
protecting trade secrets or specially privileged d'une pati@ protection de secrets commer-
information, such as professional privilege iar ciaux ou des privdges de confidentiaditparticu-
camera hearings concerning individuals’ condi- liers comme le secret professionnel ou le huis clos
tions, will result in the court maintaining the par-  at®eéhtertains dbats relatifsa’I'etat des per-
tial or complete secrecy of certain information,  sonnes, conduiront le triaumaintenir un secret
during the trial and in the court records. Therefore,  partiel ou complet sur certaines informations, pen-
the obligation of confidentiality will sometimes be  dant le pcet dans les dossiers judiciaires.
no more than just one phase in the gradual disclo-  Donc, 'obligation de confidentialitépesen-
sure of information that was originally private. We  tera parfois qu’une simple transition dawie d”
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now need to examine how the procedural frame- lement graduel d'une inforraafimtigine pri-

work of the examination on discovery has eev’ll faut maintenant examinereVélution du

changed, and what impact it has on the recognition  cadrequml de l'interrogatoire et son impact

of am implied obligation of confidentiality. sur la reconnaissance d'une telle obligation impli-
cite de confidentialé’

E. Changes in the Procedural Framework of the  E. L’'évolution du cadre procédural del’interroga-
Examination on Discovery toire préalable
The 1867 Code of Civil Procedure of Lower Le Code de procédure civile du Bas-Canada de 44
Canada made no mention of examinations on dis- 1867 ignorait I'interrogatoé@ahie. Des modi-
covery. This practice was introduced in Quebec fications adeph 1888 ont introduit cette pro-
law by amendments enacted in 1888. Article edw'e dans le droit gbécois. L'article 5879 des
251@) was then added to thgode of Civil Proce-  Satuts refondus du Québec de 1888 a alors ajaait”
dure of Lower Canada by art. 5879 of th&evised l'art. 251a) au Code de procédure civile du Bas
Satutes of Quebec of 1888. The parties could be Canada. Les parties pouvaienetre interroges
examined as witnesses once the pleas were filed, coemwers @S la production du plaidoyer, sur
upon the facts in issue as then joined. That provi- la contestation telle qu'aloreengeté dispo-
sion did not permit a third party to be examined, sition ne permettait pas l'interrogatoire d’un tiers.
nor did it provide for the depositions to be entered  Elle segyait pas non plus leedst des interro-
in the court record. As a result, the procedure was  gatoires en preuve au dossier du tribunal, ce qui

entirely exploratory in nature. laissait un caeset’purement exploratoira la
procddure.

With the enactment of th€ode of Civil Proce- Lors de I'adoption duCode de procédure civile 45
dure of 1897, art. 25H) became art. 286, which  de 1897, l'art. @pldevenu l'art. 286, limitait
continued to restrict the examination to the adverse  toujours l'interrogadmepartie adverse oa
party or his or her representative: son esgritant :

286. At any time before trial but after defence filed, 286. En tout temps avant l'instruction, mais eptia
any party may summon any of the following persons to production deflens¥, une partie peut assigrer °
answer as a witness, before the judge or the prothono- cainpataVant le juge ou le protonotaire petire”
tary, upon all facts relating to the action or the defence: inteer@pmmedmoin sur tous faits se rapportant °

la demande oa la &fense :

1. The opposite party; 1. La partie adverse;

2. When the opposite party is a corporation, the presi- 2. Si la partie adverse est une corporatsi, le pr’
dent, manager, treasurer, or secretary of such corpora- debtal®t,dé tesorier ou le seetaire de cette cor-
tion; poration;

3. When the opposite party is a foreign firm or corpo- 3. Si la partie adverse est @eteés@EigEre ou une
ration doing business in this Province, the agent of such corpoettiangre faisant affaires en cette province,
firm or corporation. 'agent de cette seti 'ou corporation.

46

For the first time, art. 288, which was a new Pour la prenete fois, I'art. 288, de droit nou-
law, permitted the use of depositions in the cause  veau, autorisait 'utilisatioppiEstidns dans la
on the merits. However, it required that the witness  cause au fond. Cependant, il imposait l'interroga-
be examined in court if he or she were still availa-  toire devant le tribunandoirt’qui se trouvait
ble in the province at the time of the trial: toujours disponible dans la province lors de l'ins-

truction du proes :
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288. The deposition taken by virtue of the preceding 288. La déposition prise en vertu des articlegg¢
Articles may be used as evidence in the cause; but if the dents peut servir de preuve dans la cause; mais si la par-
party examined as a witness is still in the Province, and tie inesrroghmedmoin est encore dans la province
can be produced at the trial, he must be examined again, atpeptdduite lors de I'instruction, elle doieré
and the deposition taken before the trial can no longer eganmua nouveau et leeposition prise avant I'ins-
be used as evidence. truction ne peut plus servir de preuve.

The 1897 codification also added art. 289 con- La codification de 1897 ajouteegalement
cerning the production of documents. This provi-  I'art. 289 relativeraetdt production de docu-
sion allowed a party to obtain documents in the  ments. Sur autorisation judiciaire, cette disposition
control of the adverse party, with leave of the  permettait d’obtenir la communication de docu-
court: ments sous le coote” de la partie adverse :

289. Upon the application of any party, the judge 289. Sur demande d'une partie, le juge peut, en tout
may, at any time after defence filed and before trial, tempassapr production de laeténse et avant I'ins-
order the opposite party to exhibit any object, or to give truction, ordoanker partie adverse d’exhiber tout
communication or furnish a copy or allow a copy to be objet, ou de donner communication ou copie, ou de lais-
made of, any book or document in his control, relating ser prendre copie de tout livre ou document, dont elle a
to the action or the defence, at such times and places, leolecetr'qui se rapporta la demande oa la
under such conditions and in such manner as areefendé, aux conditions, temps et lieu, et en la enani’
deemed proper. qu’il juge propos.

Article 288 was substantially amended in 1899 En 1899, un amendement (S.Q. 1899, ch. 52,
(S.Q. 1899, c. 52, s. 3). The testimony and deposi-  art. 3) modifia I'art. 288cde fmportante.
tions obtained at the examination on discovery es@mais, les ethoignages et lesegositions
were now automatically entered in the court record  obtenusealaptéetaient automatiquement ver-
and could be used as evidence at trial: es al dossier du tribunal et servaient de preuve au

proes :

288. The deposition taken by virtue of the preceding 288. La dgposition prise en vertu des articlegg+
Articles shall be used as evidence in the case; but if the dents doit servir de preuve dans la cause; mais si la par-
party examined as a witness is still in the Province and tie inEFrogrmmeedmoin est encore dans la province
can be produced at the trial, he may be examined again. atpeprdduite lors de linstruction, elle peugtye
examirée de nouveau.

The deposition taken before the trial shall, in any bpadition prise avant l'instruction doit, dans tous
case, form part of the record, and the cost thereof shall les cas, former partie du dossier, et ce qutélle a co”
enter into taxation. entre en taxe.

In 1926, the legislature also permitted the exam- En 1926, laédgislature permit aussi I'interroga-
ination on discovery of the plaintiff before defence  toiregtable de la demanderesse, avant la pro-
filed, with leave of the court (new art. 28p( duction de la dfense, sur autorisation judiciaire
enacted by S.Q. 1926, c. 65, s. 1). The questions  (nouvel ad), Zbice par S.Q. 1926, ch. 65,
asked were limited to the facts relating to the art. 1). Les questioaeges’limitaient aux faits
action. In 1958, a further amendment abolished the  rewtdsdemande. En 1958, une autre modifica-
requirement for leave of the court (S.Q. 1958, tion supprima l'exigence de l'autorisation judi-
c. 43, s. 1). However, as in the case of examination  ciaire (S.Q. 1958, ch. 43, art. 1). Cependant,
after defence filed, the transcript of the examina-  comme dans le cas de I'exaetela afense, la
tion became part of the court record. transcription de linterrogatoire faisait partie du

dossier de la cour.
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The 1965Code of Civil Procedure, S.Q. 1965, Le Code de procédurecivile de 1965, S.Q. 1965, S0

c. 80, made minor amendments to reorganize the  ch. 80, remanigles rélatives Tinterroga-

rules concerning examination on discovery. First,  toire en y apportant des modifications mineures.
arts. 396, 397 and 398C.P. carried the rules con-  Tout d'abord, @ode de procédure civile reprit

cerning examination on discovery forward from  aux art. 396, 397 et 398gles du Code de 1897

the 1897 Code. Under art. 396, the examination  sur l'interrogataadatie. Celui-ci continuad °
continued to form part of the court record: faire partie du dossier de la cour en vertu de

l'art. 396 :

396. The depositions taken by virtue of this chapter 396. Les dpositions recueillies en vertu des disposi-
form part of the record; but if the witness is in the prov- tions @sgnt chapitre font partie du dossier; mais si
ince and can be produced at the trial, he may be enwiti est dans la province au moment du gsaset’
examined again, if any party so requires. pete entendu, il pourretre interrog” de nouveau,

sur demande de I'une ou l'autre des parties.

Articles 401 and 402 made changes to the provi- Les articles 401 et 402 modifiaient les disposi=':’1
sions concerning the communication of docu- tions relatvés communication de documents.
ments. Article 402 now permitted a third party to edbfmais, I'art. 402 autorisait I'assignation d’'un
be summoned to produce a document. Article 401 tiers pour produire un document. L’article 401 sup-
abolished the requirement for leave of the court to  primait daessi” de I'autorisation judiciaire
compel the production of a document by the  pour exiger la production d'un document par la
adverse party. partie adverse.

Major amendments to the rules governing Des modifications majeures aagifme de I'in- 52
examinations on discovery occurred in 1983 (S.Q. terrogatogalghie intervinrent en 1983, L.Q.

1983, c. 28, s. 14), when art. 398.1 was added, 1983, ch. 28, art. 14. On ajouta alors un art. 398.1

making it optional now to file information quieddrmais rend facultative la production au

obtained at an examination on discovery in the  dossier de la cour des informations obtenues au

court record. That article now reads as follows: cours d'un interrogafoice. jour, cet article est
formulé comme suit ;

398.1 A party having examined witnesses under article398.1 La partie qui a pra® a un interrogatoire en

397 or 398 may introduce as evidence the whole or  vertu des articles 397 ou 398 peut introduire en preuve
abstracts only of the depositions taken, provided they 'ensemble ou des extraits seulemerpodi®’

have been communicated and filed in the record in ainsi recueillies, pourvu qu'ilstaientimunigas et
accordance with the provisions of Sections | and Il of produits au dossier cenfemhaux dispositions des
Chapter 1.1 of this Title. sections | et Il du chapitre 1.1 desprit titre.

However, on the motion of any other party, the court Cependad, demande de toute autre partie, la
may order any abstract of the deposition which, in its Cour peut ordonner que so@ ajoutossier tout
opinion, cannot be dissociated from the abstracts extrait deplasidion quia’son avis, ne peetre dis-
already filed, to be added to the record. satg’s extraitsaja BpoEs.

The party who conducts the examination thus Ainsi, la partie qui interrogeeatide si l'interro- 53
decides whether it will be filed in the record, in  gatoire seraevatsdossier en totaitou non. Si
whole or in part. If only part of it is filed, the la production est partielle, la partie adverse, avec la
adverse party, with leave of a judge, is entitled to ~ permission d'un juge, a droit d’ajouter au dossier
add to the record any abstract that cannot be disso-  tout extrait indissociable de ce ejai \ested”
ciated from what has already been filed. As well, par I'adversaire. Enfin, I'art. 401 eelati€om-
art. 401 concerning the communication of docu-  munication de documitsabrog. Le Egime
ments was repealed. The rules governing examina-  de l'interrogateafalgle comprend tant I'inter-
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tions on discovery include both the examination of  rogatoire eseoitis que I'obtention de docu-
witnesses and the production of documents. Com-  ments. La communication de ceux-ci s'effectue
munication of documents is now to take place in esatiais dans le cadre des interrogatoires tenus
the course of the examinations held before or after  avant @s &pproduction de laefEnse. Avant
defence filed. Before defence filed, the informa-  &edse, les informations exig$ doivent avoir

tion demanded must relate to what is set out in the  un lien avec la demande tedidigige Apes la

claim. After defence filed, the information must efdhse, elles peuvent se rappodadiensemble de

relate to the issue between the parties as a whole.  la contestation. (Voir sur ces modifications, L.
(See, on these amendments, L. Ducharme, “Le  Ducharme, «Le nowgee rde l'interroga-
nouveau egime de l'interrogatoire pelable et de  toire palable et de I'assignation pour production
l'assignation pour production d'uacfit” (1983), d'unecrit» (1983), 43R. du B. 969; L. Sarna,

43 R. du B. 969; L. Sarna, “Examination on Dis-  « Examination on Discovery : The Full Disclosure
covery: The Full Disclosure Rule” (1984), R4du  Rule » (1984), 44R. du B. 179.) En 1984, une

B. 179.) A further amendment in 1984 permitted a  modification additionnelle permit d'interroger
party to examine any other person on discovery  toute autre personne, en plus des parties ou de
and to obtain documents from that person, in addi- leurgseptants, et d'en obtenir des documents,

tion to the parties or their representatives, with  avec l'autorisation du tribunal (voir L. Ducharme,
leave of the court. (See L. Ducharméadminiss  L’administration de la preuve (3¢ éd. 2001), p. 271

tration de la preuve (3rd ed. 2001), at pp. 2@ et suiv.).

seq.)

Strictly speaking, under art. 39C.C.P., the Selon la lettre de l'art. 39T.p.c., l'interroga-
examination on discovery is held under the direc- toiealpble se tient sous la direction du juge ou
tion of the judge or an officer of the court. As Fish  d'un officier de la cour. En pratique, il est bien
J.A. pointed out in his opinion, however, it is com-  connu, comme le rappelle I'opinion du juge Fish,
mon knowledge that in practice these examinations  que la plupart de ces interrogatogesulemtd”
usually take place in private, not in the presence of  erephofrs de la gsence d'un juge ou d'un
a judge or a court official. The only time when the  fonctionnaire du tribunal. L’intervention judiciaire
court must be involved is to dispose of objections  ne devient atamssgaire que pour trancher les
raised at the examination. objections survenues en cours d’'interrogatoire.

For proceedings commenced after October 1, Pour les instances introduites depuis9eotto-
1995, the procedure for filing exhibits must also be  bre 1995, il faut aussi tenir compte dedugroc”
taken into account. Technically, they are filed only @it ‘des peces. Celle-ci n'a lieu technique-
at the hearing, after a disclosure notice to that merd Hatdience, ags un avis deationcia-
effect has been sent within the time prescribed by  tionce’ sujet dans leseldis prescrits par
art. 331.8C.C.P. Under those rules, even if a party  I'art. 33C®.c. Suivant ceseagles, neime lors-
intends to file the deposition, it will not become  qu’une partie entend produire I'interrogatoire, il ne
part of the record until the hearing. (See fera partie du dossier martir de l'audience.
Ducharme,L’administration de la preuve, supra,  (Voir Ducharme,L’administration de la preuve,
at pp. 296-98.) op. cit., p. 296-298.)

F. The Exploratory Nature of the Examination on  F. Le caractére exploratoire de |’interrogatoire
Discovery préalable

The changes that have been made to these rulesL’evolution de cesagles confirme que l'interro-
confirm that in Quebec civil procedure, the exami-  gatoirealable en praure civile gebécoise
nation on discovery has become essentially explor-  est devenu essentiellement exploratoiee, malgr’
atory, despite some opinions to the contrary. (See  certaines opinions contraires. (Voir notamment
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in particular L. Ducharme, “La proclamation de L. Ducharme, « La proclamation de I'existence en
I'existence en droit qeecois de laegle de com-  droit qeiBcois de laggle de common law de I'en-
mon law de I'engagement implicite de confiden- gagement implicite de confidentialltac
tialite: Lac d'’Amiante, une efision judiciaire  d’Amiante, une edision judiciaire errozé »
errorée” (2000), 79Can. Bar Rev. 435.) Examina-  (2000), 7R. du B. can. 435.) L'examen méalable
tion on discovery in Quebec civil law has thus en droit civitlggois s’est ainsi fortement rap-
become very similar to the common law “discov- pmctié I'examen mdalable oudiscovery en
ery”. common law.

Common law discovery, like the Quebec proce- Comme en praedure qebécoise, I'examen 27
dure, allows the adverse party to obtain informa- eafable en common law permeat la partie
tion about the case so that he or she can take a  adverse d’obtenir de I'information sur le dossier
position regarding the claim that has been filed. = pour prendre positibagard de la demande
The parties may also try to obtain admissions from introduite. Les parties peuvent aussi tenter d’obte-
their opponents regarding certain aspects of the  nir des admissions de leurs adversaires sur certains
case. eléments du dossier.

There are procedural rules regarding discovery Dans chaque province canadienne, ainsada’ 58
in every Canadian province, as well as in the Fed-  Cedérdle, on trouve desgles de proedure
eral Court. The content of the rules is equivalent, relatiges'examen pealable. Leur contenu
with minor variations. fquivaut,a’ I'exception de variations mineures.

First there is what is called the “examination for L’on connaf d’abord l'interrogatoire palable 59
discovery” that takes place after the exchange of  amathination on discovery en anglais, qui a
pleadings. This procedure is widespread, particu- lieesafgChange des preduresecrites. Cette
larly in the United States and in the Canadian com- quloE estapandue surtout auktats-Unis et
mon law provinces. Elsewhere in the Common-  dans les provinces canadiennes de common law.
wealth, it is available only with a court order. (See  Ailleurs dans le Commonwealth, elle n’intervient
G. D. Watson et al.Civil Litigation Cases and  que sur ordonnance. (Voir G. D. Watson et autres,
Materials (4th ed. 1991), at pp. 793-95.) A secondCivil Litigation Cases and Materials (4¢ &éd. 1991),
form of discovery relates to documents. Each party p. 793-795.) Uneedeufiorme de I'examen
must prepare a sworn statement listing all docu- ealable vise les documents. Chaque partie doit
ments relevant to the proceedings which the party epamér une e€laration assermeset’dans laquelle
has in its control or possession. Any adverse party egllerére les documents — sous son coletr”
may demand full access to those documents. With  ou en sa possession — ayant rapport avec le litige.
the exception of objections based on certain privi-  Toute partie adverse peut exigeesinaplet
leges prohibiting disclosure, it appears that a broad ces documents. Sauf objection feadSur cer-
range of information may be demanded. (See Wat-  tains ggeasl interdisant la communication, il
son et al.supra, at p. 829.) semble queeténdue des informations exigibles

soit par ailleurs large (voir Watson et autreg,

cit., p. 829).

On the whole, this procedure does not differ Dans I'ensemble, cette pmdire ne difre pas 60
substantially from what now exists in Quebec law.  substantiellement de celle que I'on retrouve main-
It appears that the preferred approach is a far- tenant en defoqis. On semble priébier
reaching and liberal exploration that allows the  une exploraiendue et libfale pour permettre
parties to obtain as complete a picture of the case  aux parties d’obtenir une vue austie cpnepl
as possible. In return for this freedom to investi-  possible du litige. En contrepartie de cette libert
gate, an implied obligation of confidentiality has  d’investigation est apparue en jurisprudence une
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emerged in the case law, even in cases where the  obligation implicite de confidemtiti€ dans
communication is not the subject of a specific priv-  les aasdaotommunication ne fait pas I'objet
ilege. (See in particular W. A. Stevenson and J. E.  d’'un eggilspcifique (voir notamment W. A.
Coté, Civil Procedure Guide (1996), at p. 816.) Stevenson et J. EtéCTivil Procedure Guide
The aim is to avoid a situation where a party is  (1996), p. 816). Orevidet Gu’une partie ésite
reluctant to disclose information out of fear that ita ddvoiler une information par crainte de l'usage
will be used for other purposes. The aim of this  accessoire qui en serait fait. Par cettangrami
procedure is also to preserve the individual's right  entgyadement @Server le droit des individas °
to privacy. (See P. Matthews and H. M. Malek, la vie ggiv(Voir P. Matthews et H. M. Malek,
Discovery (1992), at p. 252Goodman v. Rossi,  Discovery (1992), p. 252Goodman c. Rossi, pré-
supra; see alsoSezerman v. Youle (1996), 135  cit} voir égalemengezerman c. Youle (1996), 135
D.L.R. (4th) 266 (N.S.C.A.), at p. 275; see also, D.L.R. (4th) 266 (C.B.N.p. 275; voir aussi de
generally, G. D. CudmoreChoate on Discovery  fagon grérale G. D. Cudmoré;hoate on Discov-
(2nd ed. (loose-leaf)), at pp. 3-16 to 3-16.8.) ery (2¢ éd. (feuilles mobiles)), p. 3-1& 3-16.8.)

It should be noted that this implied obligation of Notons que cette obligation implicite de confi-
confidentiality does not seem to exist in the United  derdialit'semble pas exister dtibats-Unis. Par
States. Consequently, under American law, the use eqoest, en droit aemicain, l'utilisation des
of documents obtained on discovery is not limited = documents obtenus lors de I'exaesablpr’
to the proceeding in which the examination was  n'est paseldtl litige au cours duquel I'exa-
held. A party has a right to disclose them or use  men a eu lieu. Une partie jouit du droit de les
them for other purposes, unless the party who  divulguer ou de les witisauntres finsa moins
communicated them has obtained a court order que la partie qui les a coneaumajti obtenu
specially prohibiting such use. (See C. A. Wright,  un ordreci§igle du tribunal qui interdit une
A. R. Miller and R. L. MarcusFederal Practice telle utilisation de ces eces. (Voir C. A. Wright,
and Procedure (2nd ed. 1994), vol. 8, at pp. 542-  A. R. Miller et R. L. Maré¢tesleral Practice and
56.) Procedure (2¢ éd. 1994), vol. 8, p. 542-556.)

G. The Concept of a Stting and the Development ~ G. La notion d’audience et I'évolution de la pro-
of Quebec Civil Procedure cédure civile québécoise

From the review of the changes that have L'evolution de la proedure d’interrogatoire
occurred in the examination on discovery, we get a ealpble permet de mieux cerner la premi
better idea of the nature of the first objection to  objectida reconnaissance d’'uregte implicite
recognizing an implied rule of the confidentiality = de confidengdliti contenu des interrogatoires en
of evidence or information obtained on examina- pdare civile gebécoise. Cette objection est
tions in Quebec civil procedure. That objection is  fmdur le principe de la publieitdes proes.
based on the principle that trials are public. The Cede de procédure civile dispose que les
Code of Civil Procedure provides that the sittings  audiences des tribunaux sont publiques, sauf lors-
of the courts are public unless the court orders that  que le tribunal ordonne le huis clos daéis I'int”
they be heldin camera in the interests of good de la morale ou de I'ordre public (art. 13). De plus,
morals or public order (art. 13). Moreover, s. 23 of  I'art. 23 dehlarte québécoise reconnd’ le droit
the Quebec Charter recognizes the right of every  de toute persoangné audition publique de sa
person to a public hearing of his or her case. The cause. Ce principe de lagydbBcdbats judi-
principle that the proceedings of the courts are  ciairesedhicontestablement des valeurs fonda-
public is unquestionably one of the fundamental  mentales du droitecarad” canadien. Cette
values of Canadian procedural law. This case does  affaire ne remet pas en cause ce principe fonda-
not question that fundamental principle of proce- mental du droit judiciaire et desdibafités. Le
dural law and civil liberties. The problem hereisto  peofd” consiste dterminer si l'interrogatoire
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determine whether an examination on discovery is ealpble constitue toujours une audience des tri-
always a sitting of the court. bunaux.

In concluding that an examination on discovery Pour conclure que l'interrogatoiregaiable fait 63

is part of a sitting within the meaning of art. 13  partie d'une audience au sens de |@ip.cL&t

C.C.P. and must therefore continue to be public,  doit ainsi rester public, les appelantes s’appuient
the appellants rely on a group of decisions from  sur un groupeetdad€ la Cour d'appel du

the Quebec Court of Appeal. (S8eotia McLeod  Québec. (VoirScotia McLeod ¢. Champagne, pré-

v. Champagne, supra; Bourse de Montréal v. cité; Bourse de Montréal c. Scotia McLeod, pré-

Scotia McLeod, supra; General Instrument Corp.  cité; General Instrument Corp. c. Tee-Comm Elec-

v. Tee-Comm Electronics Inc., supra.) While there tronics Inc., précitt.) S'il est certain que I'on
certainly are judgments of the Court of Appeal to  trouve dedsad€ la Cour d’appel dans ce sens,
that effect, the need for a different solution is lacessit” d'une autre solution seegage de
apparent from the changes that have occurred inevollition de la praedure civile. Celle-ci a ren-

civil procedure, which have expanded the explora- &dectara@re exploratoire duegime de l'inter-

tory nature of the examination on discovery proce-  rogatoiealgle, et lui a corfé un caraere

dure and, as a general rule, have made it private. e privegle grérale. L'interrogatoire seetlbule

The examination takes place under the control of  sous leoct®mies parties et hors de legence

the parties, outside the court and with no involve- et de l'intervention du tribunal, sauf exception. La
ment on the part of the court, other than in excep-eglerde I'engagement implicite de confidentelit’
tional cases. The rule providing for an implied recohqgee l'interrogatoire pralable correspond
undertaking of confidentiality recognizes that thea urie gtiode de divulgation lim# d'une infor-
examination on discovery corresponds to a period  mation qui demeure en principe Froette
when there is limited disclosure of information, etape.

which remains private at that stage.

When an examination on discovery is held, con- Par la tenue de l'interrogatoire, la confidentialit %4

fidentiality is weakened. The information becomes  se trouve fragilisinformation devient accessi-
accessible to the adverse party. However, it does alidepartie adverse. Cependant, elle ne fait pas
not become a part of the court record and does not  partie du dossier du tribunal et ne devient pas un
enter into the proceedings between the parties adément du dbat entre les parties tant que le pro-
long as the trial has not commenced and thees rcést pas engagt que la partie adverse ne l'a
adverse party has not entered it in evidence. It is  pape®e en preuve. Il est ainsi apprapue
therefore appropriate to recognize that the exami-  reatangle l'interrogatoire est soumds une
nation is subject to an obligation of confidentiality, = obligation de confidertiali€lle-ci lie la partie
which is binding on the party who obtains the  qui obtient les informations, pour la protection de
information, for the protection of the opposing son adversaire. Cette confident@ditiverne
party. That confidentiality governs the stage prior etdpe pealable de la constitution deeVéntuel
to the court record being created, in respect of both  dossier judicidiegyard de cet adversaire et du
the opposing party and the court, which in this tribunal qui, dans ce contexte, doit pouvoir comp-
context must be able to rely on the proper applica-  ter sur I'application correcte etgelale” confi-
tion of the rule of confidentiality Robinson v.  dentiali# (Robinson c. Films Cinar Inc., [2001]
Films Cinar Inc., [2001] Q.J. No. 2515 (C.A.)  J.Q°1”2515 (C.A.) (QL)). La cour conserve ulti-
(QL)). The court ultimately still retains control mement le coletrde I'exécution de cet engage-
over the performance of the undertaking and any  ment et deemebue sa mise en ceuvre soul”
problems that arise as a result of such perform-  Vela.limite, une violation de cette obligation
ance. In extreme cases, breach of this obligation  pourra coreduire Sanction pour outrage au tri-
may lead to a penalty being imposed for contempt  bunaksapinstitution des praures Bces-



65

66

67

774 LAC D’AMIANTE QU EBEC V. 2858-0702 QEBEC INC. LeBel J. [2001] 2 S.C.R.

of court, after the necessary proceedings are insti-  saires pour faire constatEmjrl arfer une
tuted to establish that a breach of the confidential-  atteintei€gle de confidentiakt’

ity rule has occurred or to prevent or stop such a

breach.

Adopting this rule means that although confi- En retenant cetteegle, n€me si la confidentia-
dentiality is compromised to some extent at the e @ist compromise en partiesdlétape de l'inter-
stage of examination on discovery, there is still a  rogatoiealale, une certaine protection de la
degree of protection of privacy. If the trial never  vie pavsubsiste. Si le pres'n’a jamais lieu,
takes place, the information remains confidential.  I'information demeure en principe confidentielle.
Moreover, when the party who has conducted an  Par ailleurs, lorsque la partie eqdeogn
examination decides not to use the evidence or interrogatsidedde ne pas se servir du contenu
information obtained for the purposes of the trial, a  de celui-ci pour les fins desptecdroita’ une
right to complete confidentiality remains, except pleine confidemiaditbsiste, sousesérve des
for what may be the practical consequences of eamumEyices pratiques de la communication de
communicating the information. Because Quebec  linformation. Puisque ladumeccivile qebé-
civil procedure provides for this phase to take  coise situe cette phase hors derdapsitique,
place outside the public sphere, the principle of le principe d’'une confidentiafitfeinte corres-
limited confidentiality is consistent with the nature  panth nature ea la finali€ de la transmission
and the purpose of the transmission of information  d’informatsatig€e au cours de l'interrogatoire.
that takes place at the examination.

Although the examination is no longer a sitting Si linterrogatoire ne constitue plus une
within the meaning of art. 18.C.P. or s. 23 of the  audience au sens de l'artC¥3c. ou de l'art. 23
Quebec Charter, it may occasionally take on that  deQharte québécoise, certaines situations pro-
nature in certain procedural situations. First, it edurales peuvent lui donneg [l'occasion, ce
must always be acknowledged that an examination  @eadD’abord, il faut toujours retenir la possi-
may take place under the direct control of a judge, ebditi’un interrogatoire seeddule sous le con-
as permitted by art. 392.C.P. (For an example of  ¢té direct d’'un juge, comme le permet l'art. 397
this kind of situation, seeMulroney v. Canada  C.p.c. (Pour un exemple d’une telle situation, voir :
(Procureur général), [1996] R.J.Q. 1271.) Second, Mulroney c. Canada (Procureur général), [1996]
information obtained at an examination may R.J.Q. 1271.) Ensuitelé@wasrits d'un tel inter-
become part of the court record if objections are  rogatoire pewfantificorpoes dans le dossier
made and are then argued before the court. In those  judiciaire si des objectionssamgfegret si un
cases, the portion of the examination on discoveryebati§’engage devant le tribumaleur sujet. Dans
in question is part of the sitting. Information thatis  ce type de cas, la portion cemckriiinterroga-
revealed when this happens is therefore not subject  taedgile fait partie de I'audience. Les infor-
to the obligation of confidentiality. mationsw€léesa cette occasion ne sont donc pas

soumisesa I'obligation de confidentiakt’

Similarly, information obtained in the course of De la néme fapn, des informations obtenues
the proceedings provided for in art. 4@3C.P. dans le cadre des pexiires plues aux art. 403
(admissions of genuineness or correctness of an  (admissionsatadi#Evou de I'exactitude d'une
exhibit) or art. 405C.C.P. (interrogatories upon  ece) ou 405C.p.c. (interrogatoires sur faits et
articulated facts) is not subject to the obligation of  articles) ne sont pas soumls#sdigation de
confidentiality, because it is part of the sitting. The  confidergiadar elles font partie de I'audience.
purpose of those proceedings is to obtain evidence  Elles visent e eff¢énir des preuves en vue
to be used at trial, and they are held under the  dweprecse efoulent sous le comti€ direct de
direct control of the court and its officers. (For la cour et de ses officiers (pour pletails dar
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more information on these proceedings, see Fer- ceseduozs, voir Ferland et Emergp. cit.,

land and Emerysupra, at pp. 512-15 and 517-19.)  p. 512-515 et 517-519). Par contre, les documents
On the other hand, documents obtained from a  obtenus de tiers en vertu de I'&ip.d08ont

third party under art. 40€.C.P. are subject to the  soumésla Egle de confidentiakt'car ils ne sont

rule of confidentiality because they are not dis- pas commasigui cours d'une audience, tout
closed at a sitting, like documents communicated comme les documents transmis soug ltagorit”
under arts. 397 and 39BC.P. art. 397 et 39&.p.c.

H. The Substantive Authority for the Rule of Con-  H. Les fondements substantiels de la regle de con-

fidentiality fidentialité

In addition to the authority for the obligation of En plus des fondements que la structur€dde 68
confidentiality provided by the structure of the de procédure civile donnea’ I'obligation de confi-
Code of Civil Procedure, recognition of that obli-  dentiaéit” des egles de droit substantiel guies
gation is justified by the substantive legal rules set  paClharte québécoise et le Code civil du
out in theQuebec Charter and theCivil Code of  Québec en justifient la reconnaissance. L'article 5
Québec. Section 5 of theQuebec Charter  de laCharte québécoise reconnd de facon ggné-
expresses a general recognition of the right to the  rale lealtaiprotection des iatéts de vie pri-
protection of privacy interest; the importance of eeydont notre Cour a confienfimportance dans
that right was affirmed by this Court #ubry v.  l'arret Aubry c. Editions Vice-Versa Inc., [1998]
Editions Vice-Versa Inc,, [1998] 1 S.C.R. 591. In 1 R.C.S. 591. Par ailleurs, I'artC35Q. précise
addition, art. 35C.C.Q. states this principle when  ce principe en reconnaissant que toute personne a
it recognizes that every person has a right to the  droit au respect de sa ee prarticle 36
respect of his privacy. Article 36.C.Q. protects C.c.Q. proEge des atteintes la vie privee d’'une
the privacy of a person against the unauthorized  personne par I'utilisation noneauttisa cor-
use of his or her correspondence and manuscripts  respondance et de ses manuscrits par d’autres per-
by other persons. And art. 37.C.Q. governs the  sonnes. Enfin, I'art. 8.Q. encadre la constitu-
establishment of files on any person. That article  tion de dossiers sur le compte d’'une personne. Ce
requires that there be a serious reason for establish-  dernier article exige l'identification diéth int’
ing a file on another person and that the personeriesx pour constituer un dossier sur une per-
establishing the file have the consent of the person  sonne, ainsi que l'obtention du consentement de
concerned or authorization by law: l'arEse” ou d'une autorisatioregjislative :

37. Every person who establishes a file on another 37. Toute personne qui constitue un dossier sur une
person shall have a serious and legitimate reason for autre personne doit aveieuEmeux et €gitimea

doing so. He may gather only information which is rele- le faire. Elle ne peut recueillir que les renseignements
vant to the stated objective of the file, and may not, pertineritsbjet dclag du dossier et elle ne peut,
without the consent of the person concerned or authori- sans le consentemenemdsgiot I'autorisation de

zation by law, communicate such information to third la loi, les communiauhs tiers ou les utiliser des

persons or use it for purposes that are inconsistent with fins incompatibles avec celles de sa constitution; elle ne
the purposes for which the file was established. In addi- peut non plus, dans la constitution ou [l'utilisation du
tion, he may not, when establishing or using the file, dossier, porter autrement atteinie privee de I'in-
otherwise invade the privacy or damage the reputationeres§’ nia sa €putation.

of the person concerned.

Examination on discovery is a procedure by L'interrogatoire pealable constitue une pmc” 69
which a file is established on a person. It allows  dure de constitution d’un dossier sur une personne.
for information and documents that are still private 1l permet d’obtenir des informations et des docu-
at that point to be obtained from a party. Thereisa  ments qui, pour une partie, se situent encore dans
reason for doing this. The reason arises from the larspprivde. L'intérét a ce faire existe. Il est
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commencement of the legal proceeding, in which a eé g@r I'institution de la pradure judiciaire, au
litigant has a right to defend himself or herself  cours de laquelle le plaideur a le droiteferse d”
effectively, in accordance with the applicable legal  dre efficacement, coerieent” aux egles juri-

rules. At the same time, both art. 37 and the other  diques pertinentegnteterips, I'art. 37, ainsi
relevant provisions of th€ivil Code of Québec  que les autres dispositions pertinentes Ghde

and theQuebec Charter emphasize that the fact civil du Québec et de laCharte québécoise, souli-

that a party may have a valid reason for establish-  gnent quadtitline partiea constituer un dos-

ing a file does not mean that the right to protection  sier ne fait pas dispama’totali¢” le droita la

of the privacy or confidentiality of documents  protection du caracprive ou confidentiel des
completely disappears. It continues to exist to the  documents. Celui-ci subsiste pour autant que pos-
extent possible, subject to communication of the  sible, ssesvé de la communication de I'infor-
information needed for the conduct of the judicial  mati@tassairea ‘la conduite de la predure
proceeding. The examination on discovery is judiciaire. L'interrogatogelgnle est donc sou-
therefore subject to privacy principles and to an  mis aux principes de la protection de laege priv’
implied obligation of confidentiality. e Une obligation implicite de confidentialit’

Of course, the right to confidentiality will end if  Certes, ce dro# la confidentialg’cdera devant
the adverse party decides to actually use the evi- edésidh de I'adversaire d'utiliser effectivement
dence or information obtained on discovery, when le contenu de linterrogatoire, lorsqu’il choisira
that party chooses to use all or part of it in his or  d’en faire en tout ou en padiemant du dos-
her own case. The legislative intent that informa-  sier de sa propre contestation judiciaire. S'impo-
tion be communicated in a civil trial will then pre-  sera alors la veldégislative de communication
vail, to ensure that the system is transparent. On  de l'information au cours ds preit’a des
the other hand, at the examination on discovery fins de transparence dmesy$tar contrea °
stage, concern for transparency is not an issueetadg d’'un interrogatoire g@alable, la poccupa-
because the examination is not a sitting of the tion de transparence dmesysEntre pas en
courts. It is therefore legitimate in that case to give  ligne de compte puisqu’il ne s'agit pas d'une
greater weight to the privacy interest, by imposing  audience des tribunaux. Dans ce cas, il est donc
the obligation of confidentiality on information editime de priviégier 'intérét de protection de la
that is disclosed. vie pra€ a travers I'obligation de confidentiadit”

des renseignements divulegi”

Privacy may also be set up against the argument La notion de vie prigé esegalement opposable
made by the appellants and the interveners reprex 'argument soulex’par les appelantes et par les
senting the media regarding freedom of informa-  intervenantes qeisesyient les adias, au sujet
tion. In their view, imposing a rule of confidential-  de la lieed'information.A leur avis, I'imposi-
ity on examinations on discovery would violate tion d'uregle’ de confidentialt”"des examens
freedom of the press and of information, as guar- ealables violerait |a libeztde la presse et de l'in-
anteed by the Constitution. However, their argu-  formation garantie par la Constitution. Leur argu-
ment does not challenge the statutory rules gov-  mentation ne comporte toutefois aucune contesta-
erning examinations on discovery on any tion constitutionnelle egime Egislatif de
constitutional grounds, and relates only to the [linterrogatoiealpble. Elle ne vise que l'inter-
interpretation of the enactments and the definition etaiitdn des textewdjislatifs et la dfinition des
of the legal principles governing examinations on  principes juridiques qui encadrent l'interrogatoire
discovery. pealable.

Despite the fundamental importance of the Malgré son importance fondamentale dans une
media’s right of access to information in a modern emdcratie moderne, le droit d'@&xdes radiasa
democracy, it must be consistent with the principle  I'information doit se concilier avec le principe de
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of respect for privacy. As we have seen, an exami-
nation on discovery is not part of either the court
record or a trial. The content of the examination is
therefore not accessible to the public, because it is
still, as a general rule, in the private sphere. At that
stage, there is no imperative of transparency in the
judicial system that would justify taking that infor-
mation out of the private sphere and making it
accessible to the public or the media. It will also be
recalled that once the trial begins, and except for
the limited number of cases hetdcamera or sub-
ject to a publication ban, the media will have broad

access to the court records, exhibits and documents

filed by the parties, as well as to the court sittings.
They have a firm guarantee of access, to protect
the public’s right to information about the civil or
criminal justice systems and freedom of the press
and freedom of expression.

There is an additional statutory foundation that Par ailleurs, un point d’ancragegislatif suppt-

may be cited as authority for the implied obliga-
tion of confidentiality in Quebec law. As the
respondent in this case argued, using information
and documents obtained at an examination on dis-
covery for purposes unrelated to the case may

respect de la ée.piemme nous l'avons vu,
l'interrogatoiealpble ne fait partie ni du dos-
sier judiciaire ni d'uneprdg@dn contenu n’'est
donc pas accessible au public puisqu’il demeure en
principe dansdeegminge.A cette€tape, aucun
eniatih 'de transparence du s#ste judiciaire ne
justifierait la sortie de cette information du
domaine de la vieepmour la rendre accessible
au public ou adiam De plus, on se rappellera
gu'une fois lepaomore; et sauf les cas lingis’

de huis clos ou d’ordonnance de non publication,

leglias’ jouissent d'un aes€tendu aux dos-
siers des tribunauxecasxgpiaux documents
produits par les parties et aux audiencegsCet acc’
leur est fermement garanti, pour sauvegarder le
droit du pulditinformation sur la justice civile
ou criminelle et lelitbertd presse et d’expres-
sion.
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mentaire peatifivoqe pour fonder I'obligation

implicite de confidengalgh droit gebécois.
Comme I'aeplaiimée dans la gsente cause,
l'usage d'informations et de documents obtenus
lors d'un interrogatealalie, et cela des fins

amount to a breach of good faith. The doctrine oktrangresa celles du litige, pewdquivaloira un

abuse of right which is codified in arts. 6 and 7
C.C.Q. would then provide an additional basis to
justify recognizing the confidentiality rule in
Quebec law. (On the doctrine of abuse of right, see
J.-L. Baudouin and P. Deslaurierka respon-
sabilité civile (5th ed. 1998), at p. 127.)

manquedémbonne foi. En ce sens, la doctrine
de lI'abus de droit eeddiix art. 6 et T.c.Q.

constituerait alors une base emupplaire sur

laquelle la reconnaissancegle tie rla confi-

dentiali¢ en droit qabécois serait justiéé (sur la
doctrine de I'abus de droit, voir J.-L. Baudouin et

P. Deslauriers,La responsabilité civile (5¢ éd.
1998), p. 127).

There are other judicial policy reasons why it is D’autres motifs de politique judiciaire renden

t74

legitimate to recognize the confidentiality rule. As egitime la reconnaissance de égle de confiden-

we have seen, examination on discovery is an
exploratory proceeding. As Fish J.A. pointed out
in his reasons, the purpose of the examination is to
encourage the most complete disclosure of the
information available, despite the privacy impera-
tive. On the other hand, if a party is afraid that
information will be made public as a result of an
examination, that may be a disincentive to disclose
documents or answer certain questions candidly,
which would be contrary to the proper administra-
tion of justice and the objective of full disclosure

dialité Egime de linterrogatoire pelable,
comme nous l'avons \at, us\Cara@re explo-
ratoire. Comme le juge Fish I'aesdatignson
opinion, enbilgypératif de protection de la vie
@e)\d cette occasion, cette finalitle I'interro-
gatoire favoriseveil@ment le plus complet des
informations disponibles. Par contre, lorsqu’'une
partie redoute que des informations soient rendues
publiqukes suite d’'un tel interrogatoire, cette
situation peut l'inaitee pas evoiler des docu-
mentsaome pas apondre franchemerd cer-
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of the evidence. Recognizing the implied obliga-
tion of confidentiality will reduce that risk, by pro-

tecting the party concerned against disclosure of
information that would otherwise not have been

taines questiongtament de la bonne adminis-
tration de la justice et de [I'objectif

communication e la preuve. La recon-

naissance de l'obligation implicite de confidentia-

de

used in the case in which the examination was held e dduit ce risque, en pregeant I'in€resg” con-

and the information was disclosed.

tre la divulgation d’informations qui resteraient par

ailleurs inutili€es pour les fins du litige qui a
donrg lieua l'interrogatoire, et au cours duquel les
informations ontet divulglées.

In addition, it is sometimes difficult for a party,

at the examination on discover stage, to assess

whether information is useful or relevant to the
outcome of the case. This creates a problem for the
people who are compelled to disclose personal
information that is potentially damaging to their
interests. It would therefore be surprising if dam-
aging personal information that was communi-

cated at an examination could be used for purposes

unrelated to the case, without being used in that

Par ailleursa’l'etape de l'interrogatoire gala-
ble, un pleiddue parfois difficlement la per-
tinence et l'etdies informations pour l&solu-
tion du litige. Cela pose empabEgard des
personnes qui se voient contraietasleedts
informations personnelles potentielleregrdipr’
ciabkesleurs ingtéts. On <tonnerait alors
gu’'une information personnelleegtdipidble
comneenagucours d'un interrogatoire seeve °
des fins externes au litige, sans ttuteftils "

case. This is of even greater concern with respecee our celui-ci. Cette @occupation s'accro”

to third parties who are compelled to reveal infor-
mation at examinations held under art. 398, para. 3
C.C.P. when they are not even directly involved in
the trial. The rule of confidentiality minimizes
those risks and problems.

enadriéegard des tiers foes de dvoiler des

informations, dans des interrogatoires tenus sous
lauterté I'art. 398, par. 8.p.c., alors qu'ils ne
sont pas directement parties agsptaegle de

la confidentalatEnue ces risques et ces pro-

blémes.

I. The Scope of the Rule of Confidentiality l.

Before concluding, it would seem to be in order

L’ &tendue de la regle de confidentialite

Avant de conclure, quelques remarques sur

to comment on the scope of the rule of confidenti- etelidue de laegle de confidentiakt’paraissent

ality. The rule applies during the case to both a
party and the party’s representatives, and it
remains applicable after the trial ends. However,
there must be some limits on the rule. For instance,
the court will retain the power to relieve the per-
sons concerned of the obligation of confidentiality
in cases where it is necessary to do so, in the inter-
ests of justice. However, the courts will avoid
exercising that power too routinely, as to do so
would compromise the usefulness of the rule, if
not its very existence. For example, the exceptions

opportunes. Celle-ci s’applique durant &elétige °
parteeasux qui la re@sentaient. Elle subsiste,
eqpa fin du proes. Cetteagle cependant, doit
comporter certaines limites. Ainsi, le tribunal con-
servera le pouvoir de relever égesg®” de
I'obligation de confidemtidhitis des casu@ela
ergevigcessaire dans l'ietét de la justice. Les
tribunaukeront cependant d’exercer ce pouvoir
deorfatrop routingre, ce qui compromettrait
I'ilisinon I'existence ere de la agle. Par
exemple, il faedit@t que les exceptiors la

to the rule of confidentiality must not be used, egle de confidentiakt permettent presqu’automa-

where a party has obtained information at an
examination to enable the party to use that infor-
mation virtually automatically in other court pro-

tiqueraelat partie qui a preck a l'interroga-
toire d'utiliser les informationsesre pour
d’autres actions en justice. Cettemepnatique
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ceedings. That practice would be contrary to the  &diéricontre de I'imefét public et constituerait
public interest and would amount to an abuse of  un abus dedonmec’
process.

The courts must therefore assess the severity of Ainsi, les tribunaux devront mesurer la gravit’’
the harm to the parties involved if the rule of con-  dejulice pour les parties @es dans &ventua-
fidentiality were to be suspended, as well as the e ditine suspension de legieé de confidentiakt,
benefits of doing so. In cases where the harm suf-  ainsi que les avargagelsut de celle-ci. Dans
fered by the party who disclosed the information les cale @igjudice subi par la partie qui a com-
seems insignificant, and the benefit to the oppos-  meniquformation par# peu significatif et o
ing party seems considerable, the court will be jus-  I'avantage qu’en retirera la partie adverse semble
tified in granting leave to use the information.  important, le tribunal sera ¢udtdccorder I'au-
Before using information, however, the party in  torisation d'utiliser l'information. Avant d'em-
question will have to apply for leave, specifying  ployer l'information, la partie coeeed€vra
the purposes of using the information and the rea-  cependmsnper une demandecétte fin. Cette
sons why it is justified, and both sides will have to  demmipecisera les buts de [l'utilisation et les
be heard on the application. The court will deter-  motifs qui la justifient et sera erehattueé con-
mine whether the interests of justice in the infor-  tradictoirement. Le tribiesarg I'in€rét sug-
mation being used in the relations between the par-  rieur de la jastioélisation de l'information
ties and, where applicable, in respect of other dans les relations entre les parties, et le cas
persons, outweigh the right to keep the informatiorechéant,a I'egard des tiers, par rapport au droit de
confidential. A number of factors, which cannot be  tenir I'information confidentielle. Des facteurs
listed exhaustively, will be taken into considera-  multiples qu'on ne saemaitr€rer exhaustive-
tion. Disclosure of all or part of an examination, or ~ ment, seront alors pris en compte. La communica-
of exhibits produced during an examination, may tion de parties ou de laetdtalit interrogatoire
then be approved, in cases where there is an inter-  ou desspproduites T'occasion de celui-ci
est at stake that is important to the justice system  pourractiasaéce@é, dans des cas oh ing-
or the parties. This might be the case, for examplegt immportant pour la justice ou les parties sera en
where a party wishes to establish in another trial  jeu. Tel poetrail€ cas, par exemple, lorsqu’il
that a witness has given inconsistent versions of  s’agiraiedeudfrer dans un autre pescqu’un
the same fact. (For comparison, s&&th Ltd. v.  témoin a done’des versions contradictoires d'un
Acadia Pipe & Supply Corp. (1991), 79 Alta. L.R.  rafe fait. A titre comparatif, voirWirth Ltd. c.

(2d) 345 (Q.B.).) Acadia Pipe & Supply Corp. (1991), 79 Alta. L.R.
(2d) 345 (B.R.).)

The rule of confidentiality will apply only to Par ailleurs, laggle de confidentiakt'ne s’'ap- 8
information obtained solely from that examination,  pliqueraagii@gard des informations obtenues
however, and not to information that is otherwise  uniquement par cet interrogatoire et qui ne sont
accessible to the public. If the information is avail-  pas autrement accessibles au public. Si elles sont
able to the public from other sources, a party disponibles au public par d’autres sources, on ne
should not be given the burden of applying to the  peut imp@seuné partie le fardeau d'une
court for leave before using it merely because it demande d’autorisation au tribunal avant de les
was also communicated at an examination on dis-  utiliser, parce qu’elles orgtaussnmunigeés
covery. The obligation of confidentiality applies  au cours d'un interrogatcéaaisle. L'obligation
only to information that would have remained con-  de confidemtialg” s’applique qu’aux informa-
fidential if the examination on discovery had not tions qui seraient deeswobnfidentielles, en
taken place. 'absence de l'interrogatoiregieble.
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V. Conclusion

An implied rule of confidentiality at an exami-
nation on discovery may therefore be found in

Quebec procedural law, based on the changes that

have taken place in the institutions of the civil pro-
cedure and on privacy principles. The rule of con-
fidentiality, the effects of which are analogous to
the principles developed by the common law, may
be recognized in Quebec in accordance with the
techniques of civil law analysis, based on the fun-
damental principles around which the civil law and
judicial procedure are organized. | would therefore
dismiss the appeal and affirm the decision of the
Court of Appeal, with costs to the respondent.

Appeal dismissed with costs.

Solicitors for the appellants. Fraser, Milner,
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respondent: Woods &
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V. Conclusion

Ainsi, une egle implicite de confidentiat’au

cours d'un interrogatodi@apié se eljage en

droit processélaisi de Evolution des insti-
tutions de laepkge” civile et des principes de
protection de la vieeprivétte egle de confi-
dentalghalogue dans ses effets auscaris-
mes juridiqeés pdr la common law, peetré
reconnue a&beQuconformment aux tech-
niques d'une analyse cilig@rtic des prin-
cipes fondamentaux qui structurent le droit civil et
la gnlacé judiciaire. Je rejette donc I'appel et
confirmeet'a@ea Cour d’appel, aveepéns en
faveur de I'egtim’

Pourvoi rejeté avec dépens.
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