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ing to bring matter before Superior Court — Whether congédiement — Refus du syndicat de porter |'affaire

employee has requisite interest to bring direct action in devant la Cour supérieure — Le salarié a-t-il I'intérét

nullity to quash arbitral award — Code of Civil Proce- requis pour intenter une action directe en nullité contre

dure, RSQ,, c. C-25, arts. 33, 55. la sentence arbitrale? — Code de procédure civile,
L.RQ., ch. C-25, art. 33, 55.

After being dismissed by his employer, an employee, €didgpar son employeur, un satanépesent’
represented by his union, sought reinstatement, but his par son syndicat tente d’obgértrgsation, mais un
grievance was dismissed by an arbitrator. Under the col- arbitre rejette son grief. En vertu de la convention col-
lective agreement, the union had the exclusive authority lective, le syndicat a le pouvoir exclusiéskentepr”
to represent the employees for the purposes of the griev- leesalarif les fins de la predire de grief et d'ar-

ance and arbitration procedure; none of its provisions bitrage et aucune disposition de la convention n'accorde
gave an employee the right to take a grievance to arba un salag’le droit de soumettre personnellement un
tration personally or to be a party to a proceeding before gritdrbitrage ou de se porter partel'instance
the arbitrator. Following the arbitration award, the union devant l'arbitreesAlar 'sentence arbitrale, le syndicat
decided, despite the employee’s demands, that it wouldecide’de ne pas porter I'affaire plus loin, maldes
not take the matter further. The employee then decided demandes dal €dadiérnier eCide alors d’agir lui-

to act on his own and filed an application for judicial enm€ et dpose une re@t€ en evision judiciaire en
review under art. 846C.C.P. The Superior Court vertu de I'art. 8@8p.c. La Cour supfieure accueille la
granted the employer’s motion to dismiss and found that eteqeh irrecevabilit”de I'employeur, concluard °
the employee did not have the requisite interest to bring 'absence @gtirequis pour intenter une telle pro-
such proceedings since he was not a party within theedure, puisque le salariiétait pas une partie au sens
meaning of art. 846. The employee then brought a direct de l'art. 846. Le satarife alors une action directe
action in nullity under art. 38.C.P. The Superior Court en nulitén vertu de I'art. 38.p.c. La Cour supfieure
again granted the employer’'s motion to dismiss, on the accueillmuveau une regt€ en irrecevabilt de
ground that the employee did not have the requisite I'employeur vu I'absenceréd’ich” salag. La Cour
interest. The Court of Appeal, in a majority judgment, d’appdh majori€, confirme ce jugement.

affirmed the judgment.

Held: The appeal should be dismissed. Arrét: Le pourvoi est rejet”
(1) Res Judicata (1) Chose jugée
The principle ofres judicata did not prevent the Le principe de la choseepig’interdit pas au salari”

employee from bringing a direct action in nullity. For a d’intenter une action directe ee.rRdiif qu’'un juge-
judgment to amount toes judicata with respect to a ment acgué l'autori€ de la chose jug a I'egard
proceeding, it is not enough that the main legal issue be d’unedanas il ne suffit pas que la question de droit
identical. It must be established that three things are principale soit identique. Iefaabtdér la pEsence

identical: parties, object and cause. In this case, the par- des troieglesuit I'identi¢” de parties, d’'objet et de
ties and the object are identical. The cause of the action, cause. Etdedp/ a identd de parties et d’'objet.
which is the presumed illegality of the award, was com- La cause de I'action, qui egtli#l'p€sunge de la

mon to the two proceedings; only the procedural route sentencegalment commune aux deux recours;
differs. However, in order for thees judicata principle seule la voie predurale difére. Cependant, pour que le
to apply, the first Superior Court judgment would have principe de la chose figpplique, il faudrait que le

had to deal with the substance of the case. That judg- premier jugement de la Guigusu@it touch’le
ment made no determination concerning the employee’s fond du litige. Or, ce jugement ne statue pas sur la sub-
substantive right. It dealt solely with an important pro- stance du droit duesaldrénche uniguement un pro-

cedural issue: the interest required for the purposes of emeébproedural important, celui de l'ietét pour agir
art. 846 C.C.P. Accordingly, that decision does not en vertu de I'art. 846c. Ainsi, cette @écision n'em-
amount tores judicata, except on the question of the portait pas choseejugauf quard la question du sta-
employee’s status as a party for the purposes of art. 846 tut de salamine partie, au sens de l'art. 826.c.
C.CP.
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(2) Interest (2) Intérét pour agir

The existence of an interest in bringing a judicial pro- L’existence d'eméinpour intenter un recours judi-
ceeding depends on the existence of a substantive right; oiguend de I'existence d'un droit substantiel; il ne
it is not enough to assert that a procedure exists. In suffit pagglieli"qu'une praiure existe. Dans la
applying art. 33.C.P., we must be careful not to assess mise en ceuvre de I'&tp83 il faut se garder d’ap-
the procedural interest using only a purely literal analy- ecier’ I'intérét pro&dural en recourard une analyse
sis of art. 55C.C.P. which applies a broad definition of purement textuelle de I'art.Cbc. qui retient une
the legal interest. In this case, the employee’s directefinition large de I'ingrét juridique. En I'espCe, dans
action in nullity alleges that the arbitrator made a son action directe er niglligalag” alégue que l'ar-
patently unreasonable decision. The employee’s proce- bitre a rendeadisierd manifestemenediisonnable.
dural interest, within the meaning of art. 55, must be eigttpro&€dural du salag, au sens de l'art. 55, doit
interpreted and assessed in the context of a labour rela- s'atmrmt’ $valuer dans le contexte d’uegime
tions scheme that is based on collective bargaining and de relations de travagdotal @gociation collective

the union’s monopoly on representation. et le monopole degseptation du syndicat.

The union’s duty of representation is not limited to L'obligation deasgmtation d’'un syndicat ne s’ar-
bargaining and the arbitration process. Where a unionete pasa’la régociation eta la proedure arbitrale.
has an exclusive representation mandate, the corre- Lorsqu’un syndicat jouit de I'egchisivitindat de

sponding duty extends to everything that is done that eseptation, I'obligation coetative sEtenda I'en-

affects the legal framework of the relationship between semble des actes qui affectent le cadre juridique de la
the employee and the employer. However, a union can- relation entre le salbemployeur. Un syndicat ne

not be placed under a duty to challenge each and every saurait toetef@iae dans I'obligation de contester
arbitration award at the behest of the employee in ques- aulgrsalag” in€ress” toutes et chacune des sen-

tion on the ground of unreasonableness of the decision, tences arbitraias, en” magire de congdiement,

even in dismissal cases. The rule is that the employer pour le motif d’irratodellt écision. L’employeur

and the union are entitled to the stability that results et le syndicat ont en principe le deréfizeb de la

from s. 101 of thé.abour Code, which provides that an stabéit®Bcoulant de I'art. 101 dGode du travail, qui
“arbitration award is without appeal, binds the parties evpit'qu’'une « sentence arbitrale est sans appel, lie les
and, where such is the case, any employee concerned”. parties eediseas, tout salagi concera™. La pro-

The arbitration process represents the normal and excluedure d'arbitrage repsente le mode normal et exclusif

sive method of resolving the conflicts that arise in the edgement des diéfends que provoque I'application
course of administering collective agreements, includ- des conventions collectives y comprisees disti-

ing disciplinary action. Judicial review cannot therefore plinaire. Le olnftdiciaire ne peut donetre pecu

be seen as a routine way of challenging awards or as a comme un moyen de contestation normal ou comme un
right of appeal. While judicial review by the superior droit d’appel. Le obmfdiciaire par les cours sep”
courts is an important principle, it cannot allow employ- rieures est un principe important, mais il ne saurait per-
ees to jeopardize this expectation of stability in labour mettre auesd@aniémettre en cause cette expectative
relations in a situation where there is union representa- de stadBbtrelations de travail dans un contexte de
tion. Allowing an employee to take action against a  espntation syndicale. Permettre au selafdgir a
decision made by his or her union, by applying for judi- 'encontre deeldsioh de son syndicat en ayant

cial review where he or she believes that the arbitration recours awleojudiciaire lorsqu’il estime la sen-
award was unreasonable, would offend the union’s tence arbitrale irrationnelle serait une violation de I'ex-
exclusive right of representation and the legislative cliesiit la fonction de repsentation du syndicat, de
intent regarding the finality of the arbitration process, l'intentiegidlative de finalg” de la proedure arbi-

and would jeopardize the effectiveness and speed of the trale et mettraitl EaffiCacite et la rapidi’de cette
arbitration process. Recognition of this kind of right to denani La reconnaissance d’'un tel dila’ contesta-
challenge an arbitration award would also offend the tion d'ueeisn arbitrale contrediegalement les
fundamental principles governing relations with the principes fondamentegissant les rapports avec
employer where there is a right of exclusive collective I'employeur dans un contexte eenggtion collec-
representation. In a case where the arbitration process tive et exclusive. Dans unlecgso@dure d’arbi-

has been carried out in accordance with the collective tragferaciee confornmmenta’ la convention collec-
agreement, the employer is entitled to expect that a tive, 'employeur peut s'ateencee que le grief
grievance that has been disposed of by the arbitrator eaoah 'arbitre demeure en principegié eta ce
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will, as a rule, be disposed of permanently, and that the
arbitration process will not be exposed to challenges that
are launched without any control being exercised by its

union interlocutor.

The concept of interest for the purposes of art. 33
C.C.P. must therefore be analyzed in that context. AnC.p.c. doit donc s’analyser dans ce contexte. Un slari’
employee does not have the requisite interest if the
union’s decision appears to fall within the leeway it is
allowed with respect to the performance of its represen-
tation mandate. The nature of the labour relations

scheme established by thabour Code is an impedi-

ment to recognizing that an employee has a sufficient
interest to challenge an arbitration award which he or
she contends is unreasonable, on the sole ground that the

que ledomecarbitrale ne soit pas expes des con-
testatiolend@es hors de tout conte de son inter-
locuteur syndical.

Le concepemdtirpour agir en vertu de l'art. 33

n'a pas@imeEquis pour agir si laedision du syndi-
catipaeasituer l'intérieur de la marge de distion
recoantiegard de l'egtution de son mandat de
esgmtation. La nature degime de relations de tra-
vaiktabli par leCode du travail fait obstaclea’la recon-
naissance ae dalaringrét juridique suffisant pour
contester une sentence arbitraletgnid graison-

union refuses to institute judicial review proceedings. eclehicher une predure de contié judiciaire. Toute-

However, in some situations — for example, collusion
between employer and union or violation of the rules of
natural justice — the employee could bring an action in

nullity himself or herself.

In this case, the employee does not have the requisite
interest to bring a direct action in nullity. It can be con-
cluded from his action that he personally intends to
commence judicial review proceedings based on the
unreasonableness of the arbitration award. This falls
within the reasonable exercise of the union’s discretion
in the conduct of collective labour relations with the

employer.
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English version of the judgment of the Court
delivered by

LEBEL J — After being dismissed by his
employer, the Soeté dénergie de la Baie James
(“SEBJ"), Nceél filed a grievance seeking reinstate-
ment. When his grievance was dismissed, he
applied for judicial review of the arbitration award.
When he found that an application for judicial
review did not lie under art. 846 of tl@ode of
Civil Procedure, R.S.Q., c. C-25 C.C.P.), he
filed a direct action in nullity under art. Z3C.P.
The Superior Court and the Quebec Court of
Appeal, in turn, ruled against him and dismissed
his action on the ground that he had no legal inter-
est. In this Court, the appeal by &laaises the
problem of an employee’s interest in obtaining
judicial review of an arbitration award made under
theLabour Code, R.S.Q., c. C-27 {£.C."), by way
of a direct action in nullity. The issue directly

raised by the case is the relationship between the

procedural rules governing interest and the sub-
stantive law rules defining the collective bargain-

ing scheme that applies in Quebec labour law. For

Gagnon, Robert R.e droit du travail du Québec: pra-

tiques et théories, 4¢ éd. Cowansville, Qel": Yvon
Blais, 1999.

Morin, Fernand, et Jean-Yves Bré.Le droit de I'em-

ploi au Québec. Montréal : Wilson & Lafleur, 1998.

Royer, Jean-Claudea preuve civile, 2¢ éd. Cowans-

ville, Qu1": Yvon Blais, 1995.

Veilleux, Diane. « Le devoir de espntation syndi-
cale : Cadre d’analyse des obligations sous-jacentes »

(1993), 4%Relat. ind. 661.

POURVOI contre et da’la Cour d’'appel du
@bec, [1998] R.J.Q. 2270, [1998] R.J.D.T. 1064,
[1998] A.Q.2746 (QL), qui a confirmun juge-

ment de la Coariesurg. Pourvoi rejet”

Paule Lafontaine et Paul Faribault, pour I'appe-

lant.

Jean Beauregard, pour l'intimée.

Laurent Roy et Christiane Morrisseau, pour le
mis en cause Syndicat detllorgistes unis

d’Amefique, section locale 6833 (FTQ).

Le jugement de la Ceté eendu par

LE JUGELEBEL — Congsdié par son employeur,
la Steid'énergie de la Baie James (SEBJ)eNo”
tenta d’'obteniesdégration par un arbitrage de

grief. Une fois son grief iepggmanda laewi-
sion judiciaire dessibn arbitrale. Confroat
lirrecevabili’'une demande de coole” judi-

ciaire sous l'art. 846 dCode de procédure civile,
L.R.Q., ch. C-25 (&.p.c. »), il déposa une action
directe en nulle” en vertu de l'art. 3&¥.p.c. La

Couesepre et la Cour d'appel du €réc lui
dommt successivement tort et renemnt son
action, en lui nianerdtinjiridique a agir.

Devant notre Cour, le pourvoi delNsbuEve le

peotd” de I'existence de l'ieiét d'un salag’a
obtenirelasion judiciaire d’'une sentence arbi-

trale rendue sous l'autaitiu Code du travail,

L.R.Q., ch. C-2T»), par la voie de I'action
directe ere.nulbitffaire pose directement la
guestion des rapports ertménie proedural

qui encadreef&hfl agir en justice et leggles
de droit substantiekfinissEnt le egime de
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reasons that differ in part from those of the major- egatiation collective applicable en droit du travail

ity of the Quebec Court of Appeal, | would dismiss ebgcois. Pour des motifs partiellement eiéhts

the appeal. de ceux de la majeritle la Cour d'appel du
Québec, je suggre de rejeter le pourvoi.

I. Facts I. Faits

This case first arose in 1992. At that time,eNo™  L'affaire remontea’1992. Nel occupait alors un 2
was working for the SEBJ as a flight dispatcher at  postegidateur de transporeaéna I'aéroport
the Fontanges airport on James Bay. The appellant  de Fontal@gBsie James, pour le compte de la
was subject to the terms of a collective agreement  SEBJ. L'appelant se tregvgiarune conven-
between the United Steelworkers of America, tion collective conclue en ve@addwu travail
Local 6833 (FTQ) (hereinafter the “union”) and  entre le Syndicat detallurgistes unis d’Amr
the respondent, negotiated underlthbour Code.  rique, section locale 6833 (FTQ) (ci-aprle « syn-
The union had been certified to represent the mem-  dicat ») et Hatilr€ syndicat avaiitt accedité
bers of the bargaining unit to which &lo" pour repesenter les membres de I'iitle ®go-
belonged. ciatiora laquelle appartenait b"

Under the collective agreement, the union had La convention collective attribuait au syndicat le 3
the exclusive authority to represent the employees  pouvoir exclusif dseapsf les salas pour les
for the purposes of the grievance and arbitration  fins de l&g@uoe de grief et d’arbitrage. Aucune
procedure. None of its provisions gave an  de ses dispositions n'aceotoagalag’le droit
employee the right to take a grievance to arbitra-  de soumettre personnellement aiaghéfage
tion personally or to be a party to a proceeding ou de se porter pditistance devant I'arbitre.
before the arbitrator.

Over the preceding years, &lo'had been Au cours des are€s pecédentes, Nel avait 4
involved in disputes with his employer. Although ejalvécu quelques conflits avec son employeur.
they were resolved, further incidents occurred. Fol-  Ceuxetaight €gles, mais de nouveaux inci-
lowing a train of events which there is no need to  dents survinrerdsAles efipéties qu’il est inu-
describe, the employer terminated the appellant's  tile de relater, I'employeur raitl'8mploi de
employment, and the appellant filed eight griev-  I'appelant. Celuiepioda huit griefs, dont I'un
ances, including one relating to his dismissal. portait sur soned@rgént.

The mis en cause, Bernard Lefebvre, who was  Le mis en cause, #Bernard Lefebvre, ekigré
appointed as the arbitrator, heard these grievances. = comme arbitre, entendit ces griefseSeudu”
Subject to compliance with the rules and means of  respecedkes ret des moyens de preuvevar’
proof that apply to arbitration, the parties agreed to  lant en arbitrage, les parties convinrent de laisser °
allow Ncél the option of stating his case directly to  @Nola possibiliE€ de s’exprimer directement
the arbitrator. However, the union retained control  devant I'arbitre. Le syndicat conserva toutefois le
of the arbitration process; it had carriage of the  cbmtde la proedure arbitrale, dirigea celle-ci
case and covered the associated costel Msti- et en assuma les frais. dldémoigna et fit cer-
fied as a witness and made submissions to the arbi-  tainegseapafions devant I'arbitre. Le 20
trator. On February 20, 1995, the arbitration awardevri€r 1995, la sentence arbitrale rejeta les huit
dismissed the eight grievances, and accordingly  griefs. Elle maintint ainsi leediemght de
upheld N&l's dismissal. Nel.

Although the union had until then supported the Apres la sentence arbitrale, alors gqu'il avait jus-6
appellant and initiated the arbitration process, it  @uselitenu I'appelant et miseXécution la pro-
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decided, following the arbitration award, despite edafe d'arbitrage, le syndicakedta de ne pas
Noél's demands, that it would not take the matter  porter I'affaire plus loin enddgrdemandes de
further. It refused to apply for judicial review of  Blo'Le syndicat refusa de demander daision
the arbitration award. Nob'then decided to act on  judiciaire de la sentence arbitralel Ksodlut

his own. alors d’agir lui-rafne.
[I. Judicial History Il. Historique judiciaire

In June 1995, approximately four months after En juin 1995, environ quatre mois apre &podt
the arbitration award, N filed an application for ~ de la sentence arbitralegiNdposa une regué
judicial review under art. 846C.C.P. The en €vision judiciaire en vertu de I'art. 84Bp.c.
employer immediately filed a motion to dismiss L'employeur lui opposa adiaément une
citing various grounds, but primarily the fact that retguen irrecevabilit” Celle-ci souleva dié
Noél did not have the requisite interest to bring  rents moyens, mais, principalement, celui de I'ab-
such proceedings, since &lowas not a party  sence de lenét requis pour intenter une telle pro-
within the meaning of art. 84&.C.P. Michel c&dure, puisque N&'n’était pas une partie au sens
C6té J. of the Superior Court accepted that argu-  de I'artC346. Le juge Michel ©@ié de la Cour
ment and dismissed the action on October 25, emeyre retint cet argument et rejeta I'action le
1995. N@l did not appeal that decision. A few 25 octobre 1995elNuinterjeta pas appel de
weeks later, on November 16, 1995, the appellant  cettisidh. Quelques semaines plus tard, le 16
filed a direct action in nullity in the Superior novembre 1995, I'appelagposd une action
Court. That proceeding challenged the legality of  directe ena@iitCour sugrieure. Cette pree”
the arbitration award and sought to have it dure attaquaghli€ de la sentence arbitrale et
guashed. The SEBJ again filed a motion to have = demandait son annulation. La 8E&ltapr”
the appellant’'s action dismissed, citing the princi-  nouveau unete@un irrecevabikt’pour obtenir
ple of res judicata, the unreasonable delay in le rejet de la demande en invoquant le principe de
bringing the action and the fact that its former la chosequtg caraete draisonnable duafai
employee did not have the requisite interest. d'institution de leegwre” et I'absence d'ietét

de son ancien empley’

Halperin J. of the Superior Court allowed the Le juge Halperin de la Cour seipéure accueillit
motion to dismiss and dismissed the appellant's le moyen d'irreceeattiligjeta I'action de I'ap-
action on January 26, 1996. He believed that he  pelant le 26 janvier 1996. S'estampat lih
was bound by the decision of the Quebec Court of etade la Cour d'appel du @hbéc,Lessard c.
Appeal in Lessard v. Gare d’autobus de Sher-  Gare d’ autobus de Sherbrooke Itée, J.E. 94-1854,
brooke Itée, J.E. 94-1854, and accordingly he held il affirma que di#tt’du salag”a intenter une
that the interest that an employee must have in  action directe er wollitte une sentence arbi-
order to bring a direct action in nullity against an  trale pour le motif éexte comgtence, doit
arbitration award on the ground of excess of juris-  correspoadte qu’'exige la @sentation d'une
diction is the same as is required for filing an  efquén evision judiciaire, suivant l'art. 846
application for judicial review under art. 846 C.p.c.

C.C.P.

Noél then appealed to the Quebec Court of Noél se pourvut alors devant la Cour d’appel du
Appeal. That court’s decision on the appeal was eliga. Cette deraie se divisa, lorsqu’elle statua
divided: [1998] R.J.Q. 2270. Mailhot J.A., for the  sur le pourvoi: [1998] R.J.Q. 2270. Au nom de la
majority, found that a party’s interest should be  magoriMadame le juge Mailhot conclut que
determined on the basis not of the title of the &Mt d'un justiciable ne devait pas s’analyser
pleading, but of the relief sought. The legal basis  &spe titre de I'acte de predire, mais selon
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for the exercise of the superintending and les conclusions reelsrdte recours au pouvoir
reforming power was the same in proceedings de aengf de la surveillance reposait sur les
under both art. 33 and art. 8@6C.P. The appel- rmmes fondements en droit dans les deuxesroc’
lant sought a declaration of the nullity of the arbi-  dures des art. 33 €.846L 'appelant entendait
tration award on the ground of excess of jurisdic-  faire annuler la sentence arbitrale psidexc’
tion because it was unreasonable, and thereby to be etenge, en raison du came draisonnable
reinstated in his employmentessard, supra, de celle-ci, et obtenir ainsi saimtégration dans
therefore had to be applied. In the labour law con-  ses fonctionsetl&ssard, précité, devait alors
text, where the rule is exclusive legal representa-  s’appliquer. Dans le cadre du droit du travail qui
tion by the union, the interest required for bringing  retient un principe desepsdtiondgale exclu-
a direct action in nullity is the same as is required  sive par le syndicag@timEquis pour intenter
by art. 846C.C.P. for an application for judicial une action directe en naillit6it correspondra -
review. Only a party to the case in the lower tribu-  celui qu'exige l'art. @p&. pour la reqafe en
nal would have sufficient interest. An employee evision judiciaire. Seule une partie au litige
who was represented by his or her union would not  devant le tribumaieunf possderait un irgfét
have that status. Mailhot J.A. excluded from that suffisant. Le salguia repeseng” son syndicat,
finding such hypothetical cases as collusion  ne jouirait pas de ce statut. Le juge Mailhot exclut
between employer and union or injustice amount-  de cette conclusion des ca®tiypeshd I'on
ing to fraud. In such situations, an employee could  constaterait, par exemple, de la collusion entre
bring a direct action in nullity himself or herself. I'employeur et le syndicat ou une injesticea-

lant a fraude. En pareille situation, le sagapbur-

rait instituer lui-n&me I'action directe en nulét’

Robert J.A., dissenting, would have allowed the Le juge Robert, dissident, aurait accueilli el0
appeal and recognized the appellant’s interest. He  pourvoi et reconetét'ntigir de I'appelant. II
accepted that apart from exceptional situations that  admet que, sauf des situations exceptionnelles que
did not exist in that case, the grievance still I'on ne retrouvait pas dans le dossier, le syndicat
belongs to the union, which has carriage of it dur-  demeure titulaire igerda” grief pendant I'ins-
ing the arbitration process, to the exclusion of the  tance d'arbiteabexclusion du salaei” Cepen-
employee. However, a fundamental distinction dant, une distinction fondamentale s’imposerait
would have to be made between an employee’s entreerBintiu salag” dans le litige arbitral,
interest in the arbitration case initiated for the pur-  eagag fins d’appliquer et d’intergtér la con-
pose of applying and interpreting the collective  vention collective, et celui qui lui permet de faire
agreement and the interest that would enable him  appel au pouvoir de surveillance eble dentr”
or her to invoke the superintending and reforming  la Couerseyre pour faire statuer sur kEghlig
power of the Superior Court to have the legality of  dedeision de I'arbitre.
the arbitrator’s decision determined.

In the view of Robert J.A., the proceedings pro- Selon le juge Robert, les pexdiires pevues par 11

vided for in arts. 846 and 33.C.P. are governed  l'art. 846 et l'art. 33.p.c. relevent de egimes

by two separate procedural schemes and raise dif- eguoalx distincts et sauent des probhes
ferent legal policy issues. Direct actions in nullity  de politique juridiqueenffts. L'action directe
originate in the case law. Applications for judicial  en nellii‘e son origine de la jurisprudence. La
review are creatures of statute. Accordingly, there  etmeh evision judiciaire re@Sente une eg-

are two separate procedural schemes that apply  #gisldtive. Deux @gimes proefuraux dis-
with respect to interest. A direct action in nullity  tincts s’appliquent ainsi, notammentaylané-
would require only sufficient interest within the etrd agir. L'action directe en nuliitn’exigerait
meaning of art. 55C.C.P. Any person who que la possession d'ureiéit’'suffisant au sens de
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believed that his or her rights had been infringed  I'artCHhc. Toute personnete dans ses droits
would have that interest. The requirement of status  subjeetiisndtait celui-ci. L'exigence du statut
as a party in the lower tribunal would then apply  de partie devant le triburakinfresterait atta-
only to an application for judicial review under eghau seul recours emvision judiciaire pevu
art. 846C.C.P. par I'art. 846C.p.c.

Robert J.A. pointed out that these two procedu- Le juge Robert souligna que ces deux voies pro-

ral routes are optional and apply in the alternative educales restent un caraete facultatif et alterna-

since the decision of this Court Wachonv. Attor-  tif depuis l'arét de notre Cour dans I'affaire

ney General of Quebec, [1979] 1 S.C.R. 555. Alit- Vachon c. Procureur général du Québec, [1979]

igant therefore has the option of selecting the pro- 1 R.C.S. 555. Le plaideur jouit donc de éa facult
cedural vehicle he or she considers appropriate. de choisirecwle proedural qu'il estime
Interest is a relevant factor in making this choice.  appeopriinteérét pour agir re@sente I'un des
Recognition of such an interest would prevail over  facteurs pertinents dans I'exercice de ce choix. La
concern for the stability of arbitration awards or  reconnaissance dearét pimerait sur le souci

over the risk of upsetting the general labour rela-  d’assurer la statekit dcisions arbitrales ou sur
tions scheme. les risques de perturbationsedimé @néral des

relations de travail.

In the view of Robert J.A., applying the test in  Selon le juge Robert, I'application du eri¢” de
art. 846 to art. 33 in order to determine a litigant's  I'art. &4Bart. 33, pour dferminer l'ingrét du
interest would unduly limit the superintending and  plaideur, restreindraitriedf le pouvoir de con-
reforming power vested in the Superior Court by oldret de surveillance de la Cour stpure.
virtue of the general common law principles. A Celle-ci &iatit, en vertu de la common law et
direct action in nullity under art. 338.C.P. is the  de ses principe®ggraux. L'action directe en nul-
route generally taken to invoke the superintending e, k" vertu de I'art. 3&.p.c., constitue la voie
and reforming power. The reasons for preferring to erégdle de mise en ceuvre du pouvoir de cbatr”
proceed by way of judicial review, or evocation as et de surveillance. La faveur du recawvisien r’
it is often called, is often one of efficiency, in  judiciaire ou @rocation, selon un vocabulaire
terms of the procedural conduct of the two pro- egfémment empl@y’s’explique souvent par des
ceedings, in that the application procedure fre- raisons d'efficagit’tiennenta’'aménagement
quently seems simpler and speedier. In addition, equocl des deux recours, la pedare pour
where there is no legislative provision relating to  etquapparaissant souvent plus simple et plus
the interest that is required in order to bring a  rapide. De aldsfaut d’une dispositiorefisla-
direct action in nullity, the sufficient interest stan-  tive traitant dedi&ttrequis pour I'exercice de
dard in art. 58C.C.P. would apply. Also, any other  l'action directe en nellith norme d'irgfét suffi-
conclusion would leave the employee with no  sant queqirlart. 55 C.p.c. subsiste. Enfin,
recourse, other than an action against his or her  toute autre conclusion priverait le dalari’
union where it refused to apply for judicial review  recours, sauf une action en dommages contre son
of the arbitration award. The specific recourse pro-  syndicat, lorsque celui-ci refuse de se pourvoir en
vided in ss. 47.3 to 4715C. does not mean that an ewiSion judiciaire de la sentence arbitrale. En
employee can obtain a second arbitration once the  effet, le recanificggE, pevu aux art. 47.&°
arbitration has taken place and the arbitrator has  @#.5 ne permet pas au sakrd'obtenir un
rendered a decision on the merits. nouvel arbitrage lorsque celui-ci a eu lieu et que

I'arbitre a rendu uneetision sur le fond du litige.

Robert J.A. therefore found that the employee Le juge Robert conclut donc que le sadené-
had the necessary interest to bring a direct action  ficiait d’'ueréintjuridique pour intenter une
in nullity. Because he was adversely affected by  action directe erenudli# par la sentence arbi-
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the arbitration award, he had sufficient interest trale, il gaesit un ingfét suffisant, au sens de
within the meaning of art. 55, even though he was  l'art. 58men¥'il nétait pas partie au sens de

not a party for the purposes of art. 8€&.P. The  l'art. 846C.p.c. Incompatible avec une congpr’
decision inLessard, supra, was incompatible with  hension exacte de la nature du recours en vertu de
an accurate understanding of the nature of an  I'art. 33, et contredit par un fort courant jurispru-
application under art. 33 and was contradicted by a  dentiel en Cariesup; I'aret Lessard, précité,

strong trend in the decisions of the Superior Court;  ne lierait pas la Cour d’appel et egragn-

it was not binding on the Court of Appeal and eers’

should be overturned.

Robert J.A. considered it necessary to make a Le juge Robert crutecessaire de se prononcer1L5
ruling on the other two arguments raised by the  sur les deux autres moyenes@alelda SEBJ
SEBJ in its motion to dismiss. The SEBJ had dans son exception d'irrecevabaivord, celle-
argued, first, that the judgment ofot8”J. dis- ci avait soutenu que le jugement rendu par le juge
missing the application for judicial review wess  COté rejetant la reqgté en evision judiciaire cons-
judicata. Robert J.A. rejected that argument tituait chosegude juge Robedcarte ce moyen
because that decision wass judicata only with  puisque cette egtision n'avait I'effet de la chose
respect to lack of interest for judicial review pur-  gegque sur I'absence d'ar€ta agir en evision
poses under art. 846.C.P., and not in relation to  judiciaire, sous l'art. 8@.c., et non pas sur le
the merits. fond de I'affaire.

Robert J.A. then addressed the argument that the Le juge Robert examina ensuite legdktion de 16
application was brought out of time, but made no  tardiwkt recours, mais ne se procarpas sur
ruling on that point. He acknowledged that the  cette question. Il reconnut gelaileaisonnable
delay seemed long to be reasonable, but felt thatit  semblait long, mais estima que la Cour d'appel
would be difficult for the Court of Appeal to rule  pouvait difficlement statuer, en I'absence de
in that regard, there being insufficient evidence on  preueguaté sur la question. Il aurait donc
that point. He would therefore have allowed the  accueilli I'appel et retolerrdossier devant la
appeal and referred the case to the Superior Court  Coarisufg pour qu'elle examine le caeret”
to determine whether the delay had been reasona-  raisonnablelaly piiis, le cascléant, afin
ble and then, if it was, to dispose of the matter on  qu’elle dispose du fonebdt d”
the merits.

lll. Relevant Legislation lll. Dispositionsefislatives pertinentes

Code of Civil Procedure, R.S.Q., c. C-25 Code de procédure civile, L.R.Q., ch. C-25 17

33. Excepting the Court of Appeal, the courts within ~ 33. A I'exception de la Cour d'appel, les tribunaux
the jurisdiction of the Parliament of @péc, and bodies relevant de la cetepce du Parlement du €h€c,
politic, legal persons established in the public interest or ainsi que les corps politiques, les personnes morales de
for a private interest within Qloec are subject to the droit public ou de droitgpeu Qebec, sont soumis au
superintending and reforming power of the Superior droit de surveillance eifatene” de la Cour sep’
Court in such manner and form as by law provided, save rieure, en larenahidans la forme prescrites par la
in matters declared by law to be of the exclusive compe- loi, sauf dans lesesatile la loi eClareetre du res-
tency of such courts or of any one of the latter, and save sort exclusif de ces tribunaux, ou de I'un quelconque de
in cases where the jurisdiction resulting from this article ceux-ci, et sauf dans leslaaooigtence dcoulant
is excluded by some provision of a general or special asept” article est exclue par quelque disposition
law. d’une loi grérale ou particudife.

55. Whoever brings an action at law, whether for the 55. Celui qui forme une demande en justice, soit pour
enforcement of a right which is not recognized or is obtenir la sanction d’'un dembnmi, menac ou
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jeopardized or denied, or otherwise to obtain a pro- eni&l soit pour faire autrement prononcer sur l'exis-
nouncement upon the existence of a legal situation, must  tence d'une situation juridique, doit y aveiréun int’
have a sufficient interest therein. suffisant.

165. The defendant may ask for the dismissal of the 165. Le défendeur peut opposer l'irrecevaldlitle la

action if: demande et conclueeson rejet :

(1) There islis pendens or res judicata; 1. S'il y a litispendance ou chose g&3”

(2) One of the parties is incapable or has not the nec- 2. Si l'une ou l'autre des parties est incapable ou n'a
essary capacity; pas quatit’

(3) The plaintiff has clearly no interest in the suit; 3. Si le demandeur n’a manifestement pastd'int”

(4) The suit is unfounded in law, even if the facts 4. Si la demande n’est pa fendiroit, suppes”
alleged are true. are que les faits alfjles soient vrais.

846. The Superior Court may, at the demand of one of 846. La Cour supfieure peuta’la demande d'une
the parties, evoke before judgment a case pending pasaguér avant jugement une affaire pendante
before a court subject to its superintending and devant un tribunal sewmispouvoir de surveillance
reforming power, or revise a judgment already rendered ou deolmyrdd Eviser le jugementefa rendu par tel

by such court, in the following cases: tribunal :
(1) when there is want or excess of jurisdiction; 1. dans le casfdatdiu d’exes de comgtence;
(2) when the enactment upon which the proceedings 2. lorsqueglEment sur lequel la poursuiteetd

have been based or the judgment rendered is null or of efown’le jugement rendu est nul ou sans effet;
no effect;

(3) when the proceedings are affected by some gross 3. lorsqueddymstivie est entagh’de quelque
irregularity, and there is reason to believe that justice egiddri€ grave, et qu'il y a lieu de croire que justice
has not been, or will not be done; n'a [ds, ou ne pourra patre rendue;

(4) when there has been a violation of the law or an 4. lorsqu’il y a eu violation de la loi ou abus de pou-
abuse of authority amounting to fraud and of such a gquivalanta® fraude et de natura éntrafier une
nature as to cause a flagrant injustice. injustice flagrante.

However, in the cases provided in paragraphs 2, 3 and Toutefois, ce recours n'est ouvert, dan®lascas pr’

4 above, the remedy lies only if, in the particular case, auradil; 3 et 4 ci-dessus, que si, dans éesples
the judgments of the court seized with a proceeding are jugements du tribunal saisi ne sont pas susceptibles
not susceptible of appeal. d'appel.

Labour Code, R.S.Q., c. C-27 Code du travail, L.R.Q., ch. C-27

47.2. A certified association shall not act in bad faith or47.2. Une association aceditte ne doit pas agir de

in an arbitrary or discriminatory manner or show serious mauvaise foi ou derenambitraire ou discrimina-

negligence in respect of employees comprised in a bar- toire, ni faire preuggligemce grave 'endroit des

gaining unit represented by it, whether or not they are sal@mdmpris dans une umitle ®gociation gqu’elle

members. re@sente, peu importe qu'ils soient ses membres ou
non.
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47.3. If an employee who has been the subject of dis47.3. Si un salag’qui a subi un renvoi ou une sanction
missal or of a disciplinary sanction believes that the cer- disciplinaire croit que I'associatieditdéecviole a
tified association is, in that respect, violating section cette occasion l'article 47.2, il doit, s'il veeva®ipr
47.2, he shall, if he wishes to invoke this section, submit de cet article, porter plairgeripau ministre dans

a written complaint to the Minister within six months. les six mois. Le ministre nomme ueteangqui tente
The Minister shall appoint an investigator who shall  egler la plaintea’la satisfaction de l'ietesg” et de
endeavour to settle the dispute to the satisfaction of the I'associati@uiteer”

interested parties and of the certified association.

47.4. If no settlement has been reached within thirty47.4. Si aucun eglement n’intervient dans les trente
days of the appointment of the investigator or if the jours de la nomination dedtenqou si I'association
association does not carry out the agreement, the ne donne pasl'suitente, le salagidoit, s'il veut se
employee shall, if he wishes to invoke section 47.2, evaldir de l'article 47.2, faire une regfe”au tribunal
apply to the Court within the fifteen ensuing days to dans les quinze jours suivants et deamandiernier
request that his claim be referred to arbitration. d’ordonner queckamation soit eféréea I'arbitrage.

47.5. If the Court considers that the association has vio47.5. Si le tribunal estime que I'association a eidggr-
lated section 47.2, it may authorize the employee to sub- ticle 47.2, il peut autoriser ke &alatimettre sa
mit his claim to an arbitrator appointed by the Minister eclamationa un arbitre nomm’par le ministre pour
for decision in the manner provided for in the collective ecigsion selon la convention collective comme s'il
agreement, as in the case of a grievance. Sections 100 to s’agissait d’'un grief. Les artiald91.00 S’appli-

101.10 applymutatis mutandis. The association shall guentyutatis mutandis. L’association paie les frais
pay the employee’s costs. encourus par le salari’
The Court may, in addition, make any other order it Le tribunal peut, en outre, rendre toute autre ordon-
considers necessary in the circumstances. nance qu’il pressdire dans les circonstances.
IV. Analysis IV. Analyse
A. Unreasonable Delay A. Le délai déraisonnable

The motion to dismiss filed by the SEBJ raised L’'exception d'irrecevabilé” dEpoge par la 18

three issues: unreasonable delag judicata and  SEBJ soulevait trois questions : kail ‘draison-
lack of interest. As Robert J.A. found, it is not pos-  nable, la choseejugt I'absence d'ietét.
sible, given what is in the record, to consider the Comme le concluait le juge Radtattdll”dos-
issue of unreasonable delay. In the absence of any  sier ne permet pas d’examinesrteiotglai
factual basis, had this appeal been allowed, theeraisibnnable. En raison de I'absence de base fac-
only fair solution for both parties would have been  tuelle, si ce pourvoi etaiaccueilli, la seule
to refer the case back to the Superior Court on this  solution juste pour les deux parties aurat consist”
point for the evidence that was needed to be intro-  dans le renvoi de I'affaire, sur ce point, devant la
duced in that court. Cour sepéure pour que la preuvesgessaire y

soit administee.

Accordingly, | will not address that question. En congguence, je ne traiterai pas de cetté?
This leaves the issue ofsjudicata and the prob-  question. Restent la choseguet le proldme de
lem of interest, and | will address them in order. €Mt que j'examinerai successivement.
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B. Res Judicata B. La chose jugée

The SEBJ argues that the principleres$ judi- La SEBJ petenda I'application du principe de
cata applies. That principle would operate to pre-la chose jugé. Celui-ci interdirait I'introduction
vent a fresh action being brought following the d’'une nouvelle instance a&sle jugement du juge
judgment by ©fé J. of the Superior Court, C6tt de la Cour swgieure qui rejetait la
who dismissed the application for judicial review requéte en eVision judiciaire pesente par Nel
filed by Nc&l under art. 84&.C.P. Quebec civil en vertu de l'art. 84&.p.c. La proc&dure civile
procedure defines the conceptres judicata nar-  québécoise @finit strictement le concept de chose
rowly, as it does the concept b6 pendens, with  jugée, comme celui de litispendance qui lui est
which it is closely connected (see D. Ferland andtroitement & (voir D. Ferland et B. Emerypré-

B. Emery, Précis de procédure civile du Québec  cis de procédure civile du Québec (3¢ éd. 1997),
(3rd ed. 1997), vol. 1, at pp. 206-9; J.-C. Royer, vol. 1, p. 206-209; J.-C. Roydra preuve civile (22
preuve civile (2nd ed. 1995), at pp. 463-64). For aéd. 1995), p. 463-464). Pour qu'un jugement
judgment to amount toes judicata with respect to acquére l'autorig de la chose j@g a I'egard

a proceeding, it is not enough that the main legail’'une pro&dure, il ne suffit pas que la question de
issue be identical. It must be established that thredroit principale soit identique. Il fautediontrer la
things are identical: parties, object and causerésence des trois idem# de parties, d’objet et de
(art. 2848 of theCivil Code of Québec, S.Q. 1991, cause (art. 2848 dCode civil du Québec, L.Q.

c. 64). (SeeRocois Construction Inc. v. Québec 1991, ch. 64). (VoirRocois Construction Inc. c.
Ready Mix Inc., [1990] 2 S.C.R. 440, at p. 448; Québec Ready Mix Inc., [1990] 2 R.C.S. 440,
Roberge v. Bolduc, [1991] 1 S.C.R. 374, at p. 448;Roberge c. Bolduc, [1991] 1 R.C.S. 374,
pp. 404-27.) In this case, the parties are undoubp. 404-427.) Dans la esente affaire, on retrouve
edly identical. The object, a declaration of the nul-certes I'identi¢” des parties. L'objet appatralussi
lity of the arbitration award, also appears to be thée méme, soit la recherche d'unesataration de
same. The cause of the action, which is the preaullite de la sentence arbitrale. La cause de I'ac-
sumed illegality of the award, was common to thetion, qui consiste dans I'dgaligé pesunge de la
two proceedings. Only the procedural route differssentence, se trouve commune aux deux recours.
However, in order for theesjudicata exception to  Seule la voie praadurale difére. Pour que I'ex-
apply, the first judgment would have had to dealception de la chose jeg” s'applique, il faudrait,
with the actual substance of the case. It did notcependant, que le premier jugement ait teutsh”
The first decision, the Superior Court judgmentfondement rafne du litige. Tel n’est pas le cas. Le
delivered by ©fé J., made no determination con-premier jugement de la Cour ®fjEure pronone’
cerning the appellant’s substantive right. It dealtpar le juge ©fé ne statue pas sur la substance du
solely with an important procedural issue: thedroit de I'appelant. Il tranche uniquement un pro-
interest required for the purposes of art. 84@léme proedural important, celui de l'ietét a
C.C.P,; it went no further than that. The Superior agir en vertu de l'art. 846.p.c., sans se prononcer
Court did not decide whether the application forau-de&. La Cour sugfieure n'a pas etid si la
judicial review had any merit. Accordingly, the demande de comti€ judiciaire €tait bien ou mal
decision of that court does not amountésjudi- fondée. Ainsi, sa éCision n'emportait pas chose
cata, except on the question of Bl status as a jugée, sauf quand la question du statut de &lo”
party for the purposes of art. 8@6C.P. We must comme partie, au sens de l'art. 8@fp.c. Il faut
therefore now consider the main issue raised bwlors se pencher sur la principale question seglev’
the appellant, his interest within the meaning ofpar I'appelant, celle de son @t pour agir au
art. 33C.C.P. sens de l'art. 3&.p.c.
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C. Interest — Relationship to Substantive Law C. L'intérét pour agir — La relation avec le droit
substantiel
1. Parties’ Arguments 1. Lesetentions des parties

The debate regarding interest raises the question Le débat sur I'in€rét pour agir remet en cause?!

of the relationship between civil procedure and les liens entre l&quoe civile et le droit sub-
substantive law, that is, in this case, the fundamen-  stantiel, sctlist;” en I'espCe, les institutions
tal institutions of Quebec labour law. In the appel-  fondamentales du droit du treafaikqis. Selon
lant's submission, art. 3€.C.P. neither defines [I'appelant, I'art. 33 p.c. ne dfinit ni ne restreint
nor limits interest. The general rule of sufficient  lerdt pour agir. S'applique alors lagle gné-
interest in art. 58C.C.P. then applies. Na; who  rale de l'art. 5%.p.c., celle de l'in€rét suffisant.
believes his rights to have been violated by the es|4 son avis, par laegision de I'arbitre Lefeb-
decision of the arbitrator, Lefebvre, claims to have vreglEtenda’ cet in€rét et nie que les prin-
the requisite interest and denies that the general cgm@sagix de droit du travail puissent le res-
principles of labour law can restrict that interest.  treindre. Une telle restriction nierait I'existence
Such a restriction would negate the very existence emendu pouvoir de surveillance et de coletrde

of the superintending and reforming power of the  la Couesepre qui a valeur constitutionnelle et
Superior Court, which is constitutional in nature ecdlle, non seulement dOode de procédure
and is derived not only from th@ode of Civil Pro-  civile, mais des principesegéraux fondamentaux
cedure, but from the fundamental general common  de common law applicables en droit pebéie qu”
law principles that apply in Quebec public law. cois.

The appellant acknowledges the general rule of L'appelant reconn&™ en principe, le particula- 22
the unique nature of labour law institutions and risme des institutions du droit du travail, notam-
specifically the union’s exclusive representation  ment l'existence du mandat desergption
mandate. However, he submits that this power of  exclusif du syndicat. Cependant, il estime que ce
representation, and the legal consequences of that  pouvoir deaefaition et ses catgiences juri-
power, do not extend beyond the collective agree-  diquesatrau cadre de laeg6ciation de la
ment bargaining process and measures taken to  convention collective et des mesures d’application
administer the agreement, such as the grievance  de celle-ci, commeeldupeodé grief. Au-del
procedure. Beyond the sphere to which that man-  de l'aire d’application de ce mandat revivent les
date applies, the principles of civil procedure gov-  principes deegwre” civile egissant I'inErét
erning interest again apply. pour agir.

Noél argues that no external limitation on the Noél soutient qu’aucune limite externe aux dis#3
provisions of theCode of Civil Procedure limits  positions duCode de procédure civile ne restreint
the power of the Superior Court in respect of the le pouvoir de la Coarisung, dans la mise en
application of art. 3¥.C.P., under which, he con-  ceuvre de l'art. @d.c. Celui-ci permettrait d’in-
tends, all grounds for judicial review, including  voquer tous les moyens deoleontrdiciaire,
want of jurisdiction in the strict sense, breach of  autant I'absence destemop au sens strict, que
the rules of natural justice, collusion between the Ia violationatges de justice naturelle, la collu-
parties and the various types of errors subject to  sion entre les parties, ainsi @genagdes dif-
review by the Superior Court in accordance with erefites formes d’erreurs soumises au otetde
the “reasonable” or “patently unreasonable” test, la Couerseyre suivant les cates du « raison-
may be argued. nable » ou du « manifestemerdisbnnable ».

The SEBJ, with the union’s support on this Appuyée sur ce point par le syndicat, la SEB3*
point, advocates a completely different approach, efenld une approche toute @if€nte, qui corres-
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which reflects the approach taken by the Court of
Appeal. It points out that it is important that there
be co-ordination between labour law and civil pro-
cedure, to avoid jeopardizing the operation of the
procedures for representation and for negotiating
of working conditions. From this standpoint, a
party’s legal interest is defined in terms of the fun-
damental characteristics of a labour relations sys-
tem, one of the most important features of which is
exclusive representation of the employees by the
union. This function, which is broader than the
appellant suggests, would not be limited to negoti-

pondlle de la Cour d’appel. Elle souligne qu'il
importe d’assurer une coordination du droit du tra-
vail et de lagolae civile, poueviter de com-
promettre le fonctionnementedasisnies de
esgmtation et deegociation des conditions de
travail. Dans cette perspectiverétidtine par-
tie sfnd par rapport aux caramistiques fon-
damentales d'emeyske relations de travail
dont I'un des traits les plus importants consiste
dans I'exctudiwitepesentation du syndicat par
rapport au sal@lis large que ce quadue
'appelant, cette fonction netesaitrpasa’la

ating the collective agreement and to the grievanceegociation de la convention collectiveeela pro-
and arbitration process. It would extend, for exam- eduré de grief et d’arbitrage. Elleegehd notam-

ple, to subsequent measures to enforce or review

the arbitration award. The existence of that func-
tion prevents an employee from challenging what

ment aux mesereungds d’egcution ou de
obdatde l'arbitrage. Son existence interdit au
slde” remettre en cause lessultats d'une

the union has negotiated or what is decided in anegoaiation ou d’'un arbitrage au cours duquel il a
arbitration in which the employee was represente@t répeseng’ par son syndicat.

by his or her union.

The SEBJ also points out that it is important that La SEBJ soulignedalement I'importance d’'un

stability be the rule in terms of the results of bar-
gaining and arbitrations involving the union. The
union’s representation mandate imposes obliga-
tions on the employer. It is therefore important that
an employer which has properly performed its

principe de staliiis esultats deseagociations

et defsadS arbitraux avec le syndicat. Le mandat
deeseptation du syndicat impose des obliga-
tianemployeur. Il importe alors que I'em-
ployeur, quieaw correctement ses obligations

obligations to the union not be exposed to the posa I'egard de la partie syndicale, ne soit pas expos’
sibility of untimely action taken by every one of a des interventions intempestives de chaque sala-
the employees who belong to the bargaining unit e, membre de I'unit'de ®gociation, pour remet-

seeking to challenge the solutions reached through

the process of collective bargaining or of adminis-
tering the labour agreement.

tre en cause les solegag®esau terme du
processusegeciation collective ou d'applica-

tion du contrat de travail.

The SEBJ also submits that the nature of the Toujours selon la SEBJ, la voie de recours choi-

proceeding that the employee chooses to institute

is immaterial. The proceedings are fundamentally
identical, whether they are brought under art. 846
or art. 33. The interest is therefore identical. The

sie par leesiatgrdrterait peu. Les predures
demeurent fondamentalement identiques, que 'on
agisse soegimeerde 'art. 846 ou de l'art. 33.

Efiétt pour agir doiefre identique. La nature du

nature of the labour relations scheme defines andegim®e de relations de travail lefdiit et le res-

limits that interest for purposes of exercising the

treint pour les fins de I'exercice du pouvoir de con-

power of judicial review, and the interest required oldrjudiciaire. L'inErét pour agir demeure ainsi

is therefore the interest specified in art. 846, with
the exception of situations in which the employee

was a party to the proceedings before the arbitrator

as an individual, or extreme situations such as col-

lusion between employer and union, as recognized

by the Court of Appeal. That argument having

celui de l'art. 846, seasvE de situationside
salandividuellement, &% fait partie au ebat

devant l'arbitre ou de situatiengesxttdmme

la collusion entre I'employeur et le syndicat,

comme la Cour d'appel le reconnaissait. Devant
cette argumentation, il importe maintenant d’exa-
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been made, we must now consider the procedural miner le cadredpralcde I'action directe en

rules governing direct action in nullity and appli- nellit de la reqte en evision judiciaire en
cation for judicial review, in the civil procedure  pealtire civile et en droit administratif efoé-
and administrative law of Quebec. cois.
2. Procedural Rules Governing Applications for 2. Le cadrequho@l des recours en caslg”
Judicial Review judiciaire

Under the constitutional arrangements that pre- Dans I'organisation constitutionnelle cana-2’

vail in Canada, each province has a superior court  dienne, chaque provinedepose’ cour s@p”
whose members are appointed under s. 96 of the  rieure, dont les membres sogg soomhauto-
Congtitution Act, 1867. That court is the corner-  eitde I'art. 96 de l&oi constitutionnelle de 1867.
stone of the Canadian judicial system. It has what Elle constitue l'assise fondamentaleedie syst
has been characterized as a “core” jurisdiction, judiciaire canadien. Elle jouit deteongs qua-
which cannot be removed from it by the provincial e$ de fondamentales que legislatures pro-
legislatures. (SeMacMillan Bloedel Ltd. v. Smp-  vinciales ne peuvent lui retirer. (VoMacMillan
son, [1995] 4 S.C.R. 725, at p. 740, Lamer C.J.)Bloedel Ltd. ¢c. Smpson, [1995] 4 R.C.S. 725,
Among the essential powers reserved for a supe- p. 740, le juge en chef Lamer.) Parmi les pouvoirs
rior court, as a court of general jurisdiction, is the  essentiseres a une cour siwgrieure, en tant
judicial review of lower tribunals and administra-  que tribunal de droit commun, figure celui du con-
tive bodies. While that power may be circum- oldrjudiciaire des tribunaux iafieurs et organis-
scribed, it cannot be totally removed from the  mes administratifs. S'il eeet circonscrit, ce
Superior Court or transferred to another body. (See  pouvoir ne saineaérlee dans sa totaéta la
Crevier v. Attorney General of Quebec, [1981]  Cour supfieure ni trangffé a un autre organisme.
2 S.C.R. 220, at p. 23%lliance des Professeurs  (Voir Crevier c. Procureur général du Québec,
catholiqgues de Montréal v. Labour Relations [1981] 2 R.C.S. 220, p. 23%liance des Profes-
Board of Quebec, [1953] 2 S.C.R. 140, at p. 155; seurs catholiques de Montréal c. Labour Relations
Attorney General of Quebec v. Farrah, [1978] Board of Quebec, [1953] 2 R.C.S. 140, p. 155;
2 S.C.R. 638Séminaire de Chicoutimi v. City of  Procureur général du Québec c. Farrah, [1978]
Chicoutimi, [1973] S.C.R. 681.) 2 R.C.S. 638minaire de Chicoutimi c. Cité de
Chicoutimi, [1973] R.C.S. 681.)

Quebec civil procedure provides a structure for La pro@&dure civile gebécoise a aeriag 28
bringing proceedings which ask the Superior Court  I'exercice des recours qui fonadppeinction
to exercise its superintending and reforming  de surveillance et deoleoni™la Cour sug’
power. We are concerned in this case with applica-  rieure. Naressent ici la demande davision
tions for judicial review (art. 8468C.C.P.) and judiciaire (art. 846C.p.c.) et l'action directe en
direct actions in nullity (art. 38.C.P.). These are  nuli’(art. 33C.p.c.). Certes, ces recours demeu-
of course separate proceedings, but the rules gov-  rent distincts, maeglee proedural a si bien
erning the procedure in each instance have evolveevolué qu’il comporte maintenant des similitudes
to the point that the similarities between them have  de plus en plus gmardls permettent I'un et
become increasingly pronounced. Both allow for  l'autre d'exercer uamemforme de corulé.
the same form of review. lhmmeubles Port Louis  Dans l'ar€t Immeubles Port Louis Ltée c.
Ltée v. Lafontaine (Village), [1991] 1 S.C.R. 326, Lafontaine (Village), [1991] 1 R.C.S. 326, p. 358,
at p. 358, Gonthier J. pointed out the common ori-  le juge Gonthier a d’ailleurs sdelifpridement
gin and objective of these proceedings. et l'objectif commun de cesdues.

These proceedings are now two procedural Ces recours constituent maintenant deus®
methods of achieving the same result. The fact that  moyensedun@ix permettant d’atteindre le
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one is available does not rule out the possibility of emma”Esultat. La disponibilit”de I'un n’exclut
using the other, as this Court held Yachon, pas la facu#”d'utiliser I'autre, comme I'a efid®
supra. Direct actions in nullity and applications for ~ notre Cour d&ashon, précite. L’action directe
judicial review derive from the same source: the  en euBitla reqafe en evision judiciaire pro-
jurisdiction given to the Superior Court to super-  viennent d’unemen”source, la comfgnce
vise administrative bodies or lower tribunals. Their  reconmua Cour sugfieure pour surveiller les
objective is also identical. Only their procedural  corps administratifs et les tribunagpieums$.
rules differ, although an increasingly pronounced Leur objectifestagégalement identique. Seul

convergence between the two may be observed. lEgime proedural se distingue, encore que
I'on note une convergence de plus en plus megqu’
de celui-ci.
3. Evolution of the Procedure 3. dévolution de la praadure

The wording of art. 33 has undergone only Le texte de I'art. 33 n'a subi que des modifica-
minor amendments since the enactment of the  tions mineures, depuis I'adopGodedie pro-
1965 Code of Civil Procedure (S.Q. 1965, c. 80). cédurecivile de 1965 (S.Q. 1965, ch. 80). L'action
Direct actions in nullity follow the procedure for  directe en neilétiit la proedure des actions ordi-
ordinary actions in courts at first instance. They  naires en preninstance. Introduite par une
are introduced by a declaration and then, following eclafation, a@s contestationdg, elle est enten-
joinder of the action, they are heard on the merits  due au fond par la Cetiestg’La seule modi-
by the Superior Court. The only significant change  fication d'importance de cettedprecdepuis
to this procedure since 1965 was to eliminate the  1968senga’|'elimination du bref d’'assigna-
writ of summons in 1996, as was done in respect  tion en 1996, comme dans le cas de toutes les pro-
of all proceedings by declaratioAr(Act to amend  cédures par &laration [Loi modifiant le Code de
the Code of Civil Procedure, the Act respectingthe  procédure civile, la Loi sur la Régie du logement,
Régie du logement, the Jurors Act and other legiss  la Loi sur lesjurés et d autres dispositions |égisla-
lative provisions, S.Q. 1996, c. 5, s. 6). Further- tives, L.Q. 1996, ch. 5, art. 6). Par ailleurs, l'insti-
more, no judicial leave is required in order to insti-  tution de laguhoE n’exige aucune autorisation
tute the proceeding. The decision to bring a matter  judiciaiealgiole. L'ouverture du efbat judi-

before the court lies entirely with the party. ciaireevel uniguement de laedision d’'une par-
tie.

The procedure for judicial review, which is gov- La pro&dure de eVision judiciaire, egie par
erned by art. 84&.C.P., is one of the extraordi- I'art. 84B.p.c., appartient I'ensemble des pree’
nary recourses provided for in Title VI of Book Il dures extraordinaiegges par le titre VI du livre
of the Code of Civil Procedure. A party introduces |l d€ode de procédure civile. Les parties l'intro-

it by motion, in accordance with art. 834. In prac-  duisent pareteq@gonforrementa I'art. 834. En
tice, this means that, unlike proceedings instituted  pratique, cela signifie que la cause sera entendue
by declaration, the case will be heard without any  saharige @alable de praaiures entre les par-
preliminary exchange of pleadings by the parties. ties, contrairemkenproedure par eclaration.
As a rule, the readiness process is speedier. En principe, le processus de miat £en’

trouve aceléré.

However, the Quebec National Assembly has L'AssembEe nationale du Qec a cependant
substantially altered the procedure that applies to  neodifibbstantiellement la predire applicable
these extraordinary recourses. When the 1968 ces recours spiaux. Lors de I'adoption dQode
Code of Civil Procedure was originally enacted, de procédure civilede 1965, la praadure difErait.
the procedure was different. Like the other = Comme les autres recours extraordinaires tels que
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extraordinary recourses such@® warranto and  lequo warranto et le mandamus, '« évocation »,
mandamus, “evocation”, as it was called at the  ainsi quedaighait le vocabulaire du tempgsait
time, necessitated a two-stage procedure. This  soumisme proedure en deuxetapes. Le
recourse could be exercised only with the leave of  recours ne petrmigxere qu'avec l'autorisa-
a judge, under art. 838.C.P. The purpose of the tion g@alable d'un juge, en vertu de l'art. 834
initial application was to obtain leave. If it were C.p.c. La reqe&te initiale visaita® obtenir cette
granted, a writ of summons was issued and the autorisation. Si ceadlaiti accorde, un bref
case proceeded on the merits. After the first stage,  d’assigmasibreElivre, et I'affaire proedait au
the allegations made in the application became, so  fon@&sAprprermareétape, les adigations de la

to speak, the allegations in the action itself. stqudevenaient, en quelque sorte, celles de
I'action.
In the case of recourses suchgas warranto Dans le cas des predires comme lquo war- 33

and mandamus, the judge to whom the application ranto et lemandamus, a la premere €tape, le juge

for leave was made, in the first stage, did not go  de l'autorisation se contentait d'une analyse som-
beyond a summary of the applicant's arguments  maire dgenpions du recrant pour autoriser

for the purposes of granting leave. In the case of I'exercice du recours. Dans le @asckitn,
evocation, based on this Court’s interpretation of  suivant l'inééaion doneé par notre Coua °

art. 847C.C.P. in Frangois Nolin Ltée v. Commis-  I'art. 847 C.p.c. dansFrancois Nolin Ltée c. Com-

sion des relations de travail du Québec, [1968] mission des relations de travail du Québec, [1968]

S.C.R. 168, the judge was required to satisfy him- R.C.S. 168, le juge devait s’assurer que les faits
self that the facts alleged in the application, which eq#s dans la re@té€, tenus pour a®s, justi-

were assumed to be proven, justified the exercise  fiaient I'exercice du recours en droit. En d’autres
of the recourse in law. In other words, the judge  mots, le juge statuait sur le droit avant d’entendre
ruled on the law before hearing the case on the deatd’sur les faits, comme dans le cas des
facts, as in the case of motions to dismiss. e&EpIen irrecevabiét’

That interpretation soon caused problems with Cette interpetation causa rapidement des diffi-34
respect to the exercise of the recourse. The ques- esogltant I'exercice du recours. En effet, I'on
tion arose whether the conclusions of law stated by ~ se demanda si les conclusions de droit du juge de
the judge who granted leave were binding on the  Il'autorisation liaient segwelappela trancher
judge who heard the case on the merits. After con-  le fond du litigesApré controverse jurispru-
siderable debate in the Quebec Court of Appeal dentielle en Cour d'appeletedQuodir notam-
(see,inter alia, Comité d'appel du bureau provin-  ment I'arét Comité d’'appel du bureau provincial
cial de médecine v. Chevrefils, [1974] C.A. 123), de médecine c. Chevrefils, [1974] C.A. 123), notre
this Court held that the judge who heard a case on  Gmuidal que le juge du fondetdit pas & par
the merits was not bound by the conclusions of law  les conclusions du premier juge. Elle n'attribua °
stated by the first judge. The Court held that the da&isdon rendue lors de l'autorisation que la
decision rendered in the leave application had only  valeur d’'un jugement interlocutmceindi de
the weight of an interlocutory judgment, and that it la force de la chos®.j\{yoir Fraternité des
was notresjudicata. (SeeFraternité des Policiers  Paliciers de la Communauté urbaine de Montréal
de la Communauté urbaine de Montréal v. City of  c¢. Ville de Montréal, [1980] 1 R.C.S. 740.)
Montreal, [1980] 1 S.C.R. 740.)

To solve these problems, the legislature of Afin de régler ces difficults, le Egislateur qa- 35

Quebec amended the procedure for exercising thescoi® modifia la praadure d’exercice des recours
extraordinary recourses. (SAa Act to amend the  spéciaux. (Voir laLoi modifiant e Code de procé-
Code of Civil Procedure, the Civil Code and other  dure civile, le Code civil et d autres dispositions
legidation, S.Q. 1983, c. 28, s. 34.) By repealinglégidatives, L.Q. 1983, ch. 28, art. 34.) Par I'aboli-
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art. 847 C.C.P,, it eliminated the obligation to tion de l'art. 84Z.p.c., le législateur supprima

obtain leave to issue a writ of summons. The appli-  I'obligation d’obtenir une autorisatatalpe’
cation itself became the originating pleading to  pour &ivcince d'un bref d'assignation. La
introduce the case on the merits. reigudevenait elle-erhe la proedure introduc-

tive de l'instance au fond.

The judicial review procedure under art. 846 La pro@&dure de evision judiciaire, pevue a
also permits a suspension of proceedings before  l'art. 846, permet aussi lI'obtention d'un sursis
the final judgment (art. 834.C.C.P.). The rules avant jugement final (art. 83€.p.c.). Le rBgime
for direct actions in nullity did not expressly pro- de l'action directe en auli¢” pevoyait pas
vide for such a procedure. However, civil proce- exmemsit une telle precure. Cependant, la
dure now recognizes the possibility of suspension gu@oE civile reconnaitnaintenant la possibiét”
as incidental to the main actionFdftier v.  d’un tel sursis, comme incideatl'instance princi-
Thermolec Ltée, [1985] R.D.J. 81 (C.A.)). The pro-  palédrtier c. Thermolec Ltée, [1985] R.D.J. 81
cedural rules governing direct actions in nullity  (C.A.)). Ainsi, legimies proeduraux de I'action
and applications for judicial review therefore look  directe en eudlitde la recete en evision judi-
extremely similar, except with respect to the readi-  ciaire paraissent fortement similaires, sauf quant
ness provisions. Merger of these judicial review  aux mesures de nesateb'unification des pro-
proceedings into a single recourse would be a logi-edués de coraté judiciaire en un seul recours
cal conclusion to this evolutionary process. That es@nterait un terme logique cetteevolution.
reform has not yet occurred and the issue of inter-  Cefiberne n’a pas encore eu lieu et laisse alors

est therefore remains unresolved. erdila question de l'ietét a agir.
4. Concept of Procedural Interest 4. La notion @@t proe&dural
A rapid review of the provisions of th@ode of Une lecture rapide des textes @ode de procé-

Civil Procedure might suggest that a simple solu- dure civile pourrait invitera’ conclure que ce litige

tion to this case can be found in art. 55, which  trouve une solution simple dans l'art. 55. Celui-ci
applies a broad definition of the legal interest that  retient wefmitidn large de l'in€rét juridique

must be characterized as sufficient when it  qu'il faut qualifier de suffisant lorsqu'il correspond
amounts to a legal, direct, personal, acquired and un ingrét juridique, directe et personnel, et et
existing interest (see Ferland and Emeupra, at  actuel (voir Ferland et Emergp. cit,, p. 89 et

pp. 89¢t seq.; see als@eunes Canadiens pour une  suiv.; voir aussieunes Canadiens pour une civili-
civilisation chrétienne v. Fondation du Thédtredu  sation chrétienne c. Fondation du Théatre du Nou-
Nouveau-Monde, [1979] C.A. 491, at p. 493). In veau-Monde, [1979] C.A. 491, p. 493). Suivant ses
the appellant’s submission, his rights were violated etgmtions, I'appelant se trouves” par la sen-

by the arbitration award. His interest in having it  tence arbitrale. Serétira faire casser celle-ci
quashed is personal, acquired and existing. If we  est persomnel actuel. Il s’agit d'un ietét

refer only to the wording of art. 85.C.P., thisisa  juridique reconnu, si 'on s’en tient au seul texte de
recognized legal interest. lart. 85p.c.

However, the concept of procedural interest Le concept d'inttét pro&dural gfere toutefois
refers to the substantive right. We must then be  au droit substantiel. |l faut alors se garder de I'ap-
careful not to assess it, in applying art. 33, using ecigr, dans la mise en ceuvre de l'art. 33, en
only a purely literal analysis of art. 55. The exis-  recourantine analyse purement textuelle de
tence of an interest in bringing a judicial proceed- l'art. 55. L'existence d'wewéird intenter un
ing depends on the existence of a substantive right.  recours judi@peadide I'existence d’'un droit
It is not enough to assert that a procedure exists. A substantiel. Il ne suffit pagudalju’une pro-
right enforceable by the courts must be assertededure’ existe. L'on doit invoquer un droit suscepti-
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This understanding of the concept of interest thus
calls for consideration of the substantive law on
which the cause of action is based. This is the nub
of the case at bar.

bd¢rad’feconnu par les tribunaux. Ce casext’
de la notionedntihcite ainsia’ I'examen du
droit substantiel pdavient le droit d'action

exercC'est ici que se situe le noeud de cette

affaire.

5. Right Asserted by the Appellant

The appellant's action is simply worded and De rdaction simple, l'action de I'appelan

5. Le dracldn® par I'appelant

39

alleges that the arbitrator made a patently unrea- egad‘que I'arbitre a rendu uneaikion manifes-

sonable decision. It states that times en cause

union refused to bring judicial review proceedings
and seeks to have the arbitration award quashed.
The motion contains no allegations, other than the

tement @raisonnable. Elle affirme que le syndicat

mis en cause refuse d'entamer wrcumeabe
obmrjtrdiciaire et demande de casser la sen-
tence arbitrale. Ledprecne comporte aucune

unreasonableness of the arbitration award, to jus- egaiion, autre que celle du cametdraisonna-

tify quashing the award. It does not allege
improper performance of the union’s representa-
tion mandate; it alleges merely that the union
refused to challenge the legality of the arbitrator’s
decision. It does not allege collusion between
employer and union or bad faith on the part of the
union. The motion is narrowly framed as one for
judicial review of an arbitration award on the

grounds of the “unreasonableness of the decision”,
to use the technical language of this branch of
administrative law.

The award that is challenged was made under La sentence attage’aett rendue en application 4
des dispositions @ode du travail du Quebec et

the provisions of the Quebé&a@bour Code and the
collective agreement that applies to the parties. It
is therefore situated in the broader framework of
the entire relationship between the union and the
employer in respect of which it is certified and
with which it has entered into collective agree-
ments.

6. Principle of Exclusive Representation under
Quebec Labour Law

One of the fundamental principles we find in
Quebec labour law, and one which it has in com-
mon with federal law and the law of the other
provinces, is the monopoly that the union is
granted over representation. This principle applies

ble de la sentence arbitrale, pour justifier son annu-
lation. Elle n'invoque pas la mauvedseioex”
du mandat desesgigtion du syndicat, mais seu-
lement le refus de celui-ci d’attagegalie de
deigion de l'arbitre. Elle n'adigue pas la collu-
sion entre I'employeur et le syndicat ou la mau-
vaise foi de celui-ci. La demande se situe stricte-
ment dans le domaine dwleoptdiciaire d’'une
sentence arbitrale pour le motif d'« irmtitnalit”
elagibn », selon le vocabulaire technique propre

a cette branche du droit administratif.

0

de la convention collective applicable aux parties.
Elle se situe donc dans le cadre plus large de I'en-
semble des rapports entre le syndicat et I'em-
ployautegard duquel il est aalite et avec qui
il a conclu des conventions collectives.

6. Le principe deeseptation exclusive en
droit du travail ejpécois

Parmi les principes fondamentaux du droit ddl

travaibéeois — qu'il partage d’ailleurs avec le

dratéfal et celui des autres provinces — se
retrouve d’abord le monopole deseefation
aecardh syndicat. Ce principe s’appliqeae

~

in respect of a defined group of employees or bar- egdid d'un groupe de salesi &fini ou une uni’

gaining unit, in relation to a specific employer or
company, at the end of a procedure of certification
by an administrative tribunal or agency. Once cer-
tification is granted, it imposes significant obliga-

degociation, visa-vis un employeur ou une
entrepriseifgpie, @ la suite d’'une pradure
deditafion par un tribunal ou un organisme
administratif. L'octroi de cette editation
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tions on the employer, imposing on it a duty to rec-  impose des obligations imposdieieployeur.
ognize the certified union and bargain with it in  Elle le contraintconndfe le syndicat acedité
good faith with the aim of concluding a collective  aetégocier de bonne foi avec lui, dans le but de
agreement (s. 5B.C.). Once the collective agree-  conclure une convention collective (ar€.t§3
ment is concluded, it is binding on both the  Une fois conclue, la convention collective lie aussi
employees and the employer (ss. 67 and..€3). bien les salagé$ que I'employeur (art. 67 et 68
For the purposes of administering the collectiveC.t.). Dans I'application de cette convention col-
agreement, the certified association exercises all lective, l'associatiopdi@rexerce tous les
the recourses of the employees whom it represents  recours desssglaeile repg&ente sansegés-
without being required to prove that the interested e di’justifier d'une cession deearice (art. 69
party has assigned his or her claim (s.168.). C.t.). (Sur ces meCanismes, voir par exemple :
(With respect to these mechanisms, see, for exam-  F. Morin et J.&fe Bre droit de I'emploi au

ple: F. Morin and J.-Y. Bere,Ledroit del’emploi  Québec (1998), p. 867-870; R. P. Gagndwm droit

au Québec (1998), at pp. 867-70; R. P. Gagnae, du travail du Québec : pratiques et théories (4¢ éd.
droit du travail du Québec: pratiques et théories  1999), p. 362.)

(4th ed. 1999), at p. 362.)

The collective agreement is implemented, first La mise en ceuvre de la convention collective
and foremost, between the union and the employer.  s’effectueale ffaimordiale entre le syndicat et
Certification, followed by the collective agree- I'employeur. L'existence de kalitation, et
ment, takes away the employer’s right to negotiate  ensuite de la convention collective, prive I'em-
directly with its employees. Because of its exclu-  ployeur du droited@aiér directement avec ses
sive representation function, the presence of the  erapldyh raison de sa fonction de esamta-
union erects a screen between the employer and  tion exclusivesémpe du syndicat forneeran
the employees. The employer loses the option of  entre 'employeur et lesssalagimployeur est
negotiating different conditions of employment jgride la possibilé’de ®gocier des conditions
with individual employees. I€anadian Merchant ~ de travail difrentes avec les sakesiindividuels.
Service Guild v. Gagnon, [1984] 1 S.C.R. 509, at  Dans l'affaifguilde de la marine marchande du
p. 519, Chouinard J., who wrote the reasons of thi€anada c. Gagnon, [1984] 1 R.C.S. 509, p. 519, le
Court, quoted the following passage from the deci-  juge Chouinard citait au nom de notre Cour I'ex-
sion of the British Columbia Labour Relations trait suivant de daisibn du Labour Relations
Board inRayonier Canada (B.C.) Ltd. and Inter-  Board de la Colombie-Britannique daRayonier
national Woodworkers of America, Local 1-217, Canada (B.C.) Ltd. and International Wood-

[1975] 2 Can. L.R.B.R. 196, at pp. 200-201,workers of America, Local 1-217, [1975] 2 Can.
regarding the situation created by certification: L.R.B.R. 196, p. 200-201, sur la situafierpar”
I'accréditation :

Once a majority of the employees in an appropriate bar-TRADUCTION] Des que les empleg d'une unié” de
gaining unit have decided they want to engage in collec-egodiation appropeé ont @cidé a la majori€ qu'ils

tive bargaining and have selected a union as their repre- veegotiaf collectivement eted qu’ils ont choisi
sentative, this union becomes the exclusive bargaining le syndicat qui doit lesergpr, ce syndicat devient
agent for all the employees in that unit, irrespective of 'agegoaiateur exclusif de tous les emmeyde
their individual views. The union is granted the legal cetteeyunittEpendamment de leurs opinions indivi-
authority to negotiate and administer a collective agree- duelles. Le syndicat a le pegabidd Bgocier et
ment setting terms and conditions of employment for d’appliguer une convention collectivetaqlii les
the unt....This legal position expresses the rationale maskld’emploia’ I'egard de I'uni” de mgociation

of the Labour Code as a whole that the bargaining [...] Cette situation juridique est une manifestation de
power of each individual employee must be combined la raisetneddu Code du travail dans son ensemble,
with that of all the others to provide a sufficient counter- savoir que le pouvoegieiation de chaque empty”
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vailing force to the employer so as to secure the best pris individuellemengtdpitombie” avec celui de
overall bargain for the group. [Emphasis added.] tous les autres pour fournir une force compensatoire suf-
fisante opposabla Femployeur de maerea garantir la
meilleure entente globale pour le groupe. [Je souligne.]
Some years later, itdémond v. Coopérative Quelques arges plus tard, dans l'atrflemond 43
fedérée du Québec, [1989] 2 S.C.R. 962, at p. 975, c. Coopérative fedérée du Québec, [1989] 2 R.C.S.
Gonthier J. again pointed out the change in labour 962, p. 975, le juge Gonthier soaligmareau
relations within a company brought about by certi- le changement que elfitation du syndicat
fication of the union. A collective framework  entmait dans les rapports de travail’interieur
supersedes the traditional contractual process, de l'entreprise. Un cadre collectif se substitue au
which is based on individual relations between the ecamisme contractuel traditionnel, fendlr des
employer and its employees. Gonthier J. then cited  rapports individuels entre I'employeur et ses sala-
this passage from this Court’s decisiorMnGavin  ries. Le juge Gonthier citait alors ce passage de
Toastmaster Ltd. v. Ainscough, [1976] 1 S.C.R. l'aef de notre Cour dan¥icGavin Toastmaster
718, at p. 725: Ltd. c. Ainscough, [1976] 1 R.C.S. 718, p. 725:

The common law as it applies to individual employment Le droit commun applicable aux contrats individuels de

contracts is no longer relevant to employer-employee travail ne vaut plus quand les relations employeur-

relations governed by a collective agreement which, as empoxpt egies par une convention collective qui

the one involved here, deals with discharge, termination traite, comme @dEnf@ment en cause, de licencie-

of employment, severance pay and a host of other mat- ment, de cessation d’emploi, déendenugssation

ters that have been negotiated between union and com- d’emploi et d'une foule d'autres chosesetjui ont ~

pany as the principal parties thereto. egotBes entre le syndicat et la compagnie en tant que
parties principales la convention.

The impact of this system on the employer is On perd parfois de vue les effets de cesysa 44
sometimes overlooked. Although the scheme egdfd de I'employeur. S'il lui impose des obliga-
imposes obligations on the employer relating to the  tiona-vits-les salaés et le syndicat, en contre-
employees and the union, it offers employers, in  partieegieng lui offre la perspective d'une paix
return, the prospect of temporary peace in their  temporaire dans son entreprise. L'employeur peut
companies. An employer can expect that the  s'atteradree "que les probhmes egocEés et
problems negotiated and resolved with the unionegkes avec le syndicat le demeurent et ne soient
will remain resolved and will not be reopened in  pas remis en cause intempestieehatiative
an untimely manner on the initiative of a group of  d’'un groupe de a&slasinon d’'un seul d’entre
employees, or even a single employee. This means  eux. Ainsi, pendargdalduné convention col-
that, for the life of a collective agreement approved lective appeopar I'uni€ de ®gociation, I'em-
by the bargaining unit, the employer gains the ployeur acquiert leadlaistabili€’ et au respect
right to stability and compliance with the condi- des conditions de travail dans I'entreprse et °
tions of employment in the company and to have d@iion continue et correcte des prestations de
the work performed continuously and properly.  travail. Quelles que soient leticences, les
However reluctant the members of a dissenting or  membres d'un groupe dessdliggident ou
minority group of employees may be, they will be  minoritaire se trouverest gar la convention
bound by the collective agreement and will have to  collective et devront s'y conformer.
abide by it.

In administering collective agreements, the Dans l'application des conventions, laecmé 45
same rule will apply to the processing and disposi-egle pevaudra quant au traitement et agle-
tion of grievances. Administering the collective  ment des griefs. La fonction d’application de la
agreement is one of the union’s essential roles, and  convention collectivesergpr I'un des ofés
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in this it acts as the employer's mandatory inter-

locutor. If the representation function is performed

properly in this respect, the employer is entitled to

compliance with the solutions agreed on. Collec-

tive agreements may of course recognize the right
of employees to file grievances and take them to
certain levels, even to arbitration, or to participate
directly in grievances as parties. That is not

the case here. With that exception, the rule is
that the grievance and arbitration process is con-
trolled by the union, to which that control belongs
(R. Blouin and F. MorinDroit de I'arbitrage de

essentiels de la partie syndicalelle oagit
comme [linterlocuteur obligatoire de I'employeur.
Si la fonction degseptation est exute cor-
rectement, dans ce domaine, 'employeur a droit au
respect des solutions intervenues. Les conventions
collectives peuvent certes rteedendroit des
ssdadé porter des griefs, de les contiraeer-
tagtapes, sinoa l'arbitrage, ou d'y agir direc-
tement comme parties. Ce n’est pas le cas ici. Sous
at@rvé, le principe demeure celui du coletr”
par la gdacé de grief et d'arbitrage par le syn-

dicat, qui en est le titulaire (R. Blouin et F. Morin,

grief (5th ed. 2000), at pp. 178-81). The union’sDroit de I'arbitrage de grief (5¢ €d. 2000), p. 178-

power to control the process includes the power to

181). Ce pouvoir deleoatnporte celui de

settle cases or bring cases to a conclusion in theglerou de mener les dossiarane conclusion au

course of the arbitration process, or to work out a
solution with the employer, subject to compliance
with the parameters of the legal duty of representa-
tion.

7. Scope of Duty of Representation

While the Labour Code gives the union exclu-
sive power of representation, that Code, like the
ordinary law of civil liability, imposes a duty on it
to perform its representative function properly. As

cours d'un arbitrage oefide dhe solution
avec I'employaucondition de respecter les
ptramde I'obligationdgale de regsentation.

7. La pertle I'obligation de repsentation

S'il lui accorde un pouvoir de reggéntation

exclusiveégde du travail, comme le droit com-

mun de la responsalziitile, impose au syndicat

une obligationediger correctement sa fonction

we will see, this means that the duty does not cease es@mdtive. Ainsi, on le verra, cette obligation

once the negotiation and arbitration process is
over. As labour law has evolved, the scope of that
duty has expanded.

The Quebed.abour Code has partially codified
the duty of representation. It is defined in the fol-
lowing terms in s. 47.2.C.:

neestapas au terme de la pedcre de ego-
ciation et d’'arbitrageolution du droit du tra-

vail lui a danmhe posé plus large.

Le Code du travail du Qebec a codié partiel-

lement le devoir desepmtdtion. L'article 47.2

C.t. le dfinit en ces termes :

47.2. A certified association shall not act in bad faith or47.2. Une association aceditte ne doit pas agir de

in an arbitrary or discriminatory manner or show serious
negligence in respect of employees comprised in a
bargaining unit represented by it, whether or not they
are members.

mauvaise foi ou dermanbitraire ou discrimina-
toire, ni faire preueglieence grave 'endroit des
salardmpris dans une umitle ®gociation qu’elle

repsente, peu importe gu’ils soient ses membres ou

non.

This duty prohibits four types of conduct: bad Cette obligation interdit quatre types de con-

faith, discrimination, arbitrary conduct and serious

negligence. The conduct that is demanded applies

both at the collective bargaining stage and in
administering the collective agreement (see
Gagnon,supra, at p. 308). First, s. 47.2 prohibits

acting in bad faith, which presumes intent to harm
or malicious, fraudulent, spiteful or hostile conduct

duite : la mauvaise foi, la discrimination, le com-
portement arbitraireegflitence grave. Cette
obligation de comportement s’applique aussi bien
au stade degtaciation collective que pendant
son administration (voir Gagoprgit., p. 308).
L'article 47.2 sanctionne d’abord une conduite
empreinte de mauvaise foi qui suppose une inten-
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(seeBecotte v. Syndicat canadien de la Fonction  tion de nuire, un comportement malicieux, fraudu-
publique, local 301, [1979] T.T. 231, at p. 235; leux, malveillant ou hostile (\Rgcotte c. Syndi-
and Rayonier, supra, at p. 201). In practice, this cat canadien de la Fonction publique, local 301,
element alone would be difficult to prove (see  [1979] T.T. 231, p. @8&lemenRayonier, pré-
G. W. Adams,Canadian Labour Law (2nd ed. ci¢, p. 201). En pratique, cetément seul serait
(loose-leaf)), at pp. 13-15 to 13-18; R. E. Brown  difficileéétablir (voir G. W. AdamsCanadian
“The ‘Arbitrary’, ‘Discriminatory’ and ‘Bad Faith’ Labour Law (2¢ éd. (feuilles mobiles)), p. 13-1& °
Tests Under the Duty of Fair Representation in 13-18; R. E. Brown, « The “Arbitrary”, “Discrimi-
Ontario” (1982), 6(Can. Bar Rev. 412, at pp. 453-  natory” and “Bad Faith” Tests Under the Duty of
54). Fair Representation in Ontario » (1982),R@u

B. can. 412, p. 453-454).

The law also prohibits discriminatory conduct. La loi interdit aussi les comportements discrimi#®

This includes any attempt to put an individual or  natoires. Ceux-ci comprennent toutes les tentatives
group at a disadvantage where this is not justified efavbriser un individu ou un groupe sans que

by the labour relations situation in the company. le contexte des relations de travail dans I'entreprise
For example, an association could not refuse to ne le justifie. Ainsi, une association ne saurait refu-
process an employee’s grievance, or conduct it dif-  ser de traiter le grief d'ue sala& le mener de
ferently, on the ground that the employee was not a corfalifiérente au motif qu’il n'appartient pas °
member of the association, or for any other reason  I'association, ou pour toute autre raisenrext”
unrelated to labour relations with the employer aux relations de travail avec I'employeur (voir
(see D. Veilleux, “Le devoir de regséntation D. Veilleux, « Le devoir de repentation syndi-
syndicale: Cadre d’analyse des obligations sous- cale: Cadre danalyse des obligations sous-
jacentes” (1993), 48elat. ind. 661, at pp. 681-82;  jacentes » (1993),Rifat. ind. 661, p. 681-682;
Adams,supra, at pp. 13-18 to 13-20.1). Adanmy. cit., p. 13-18a 13-20.1).

The concepts of arbitrary conduct and serious Se reliantetroitement, les concepts d’arbitraire®®

negligence, which are closely related, refer to the  etedgigénce gravedfinissent la quald’de la

quality of the union representation. The inclusion  esepntation syndicale. &€ément de I'arbitraire

of arbitrary conduct means that even where there is  signifie qeragmsans intention de nuire, le syn-

no intent to harm, the union may not process an  dicat ne saurait traiter la plainte d'vn dmlari’
employee’s complaint in a superficial or careless cofa, superficielle ou inattentive. Il doit faire
manner. It must investigate the complaint, review  ete@u sujet de celle-ci, examiner les faits per-

the relevant facts or seek whatever advice may be  tinents ou obtenir les consultations indispensables,
necessary; however, the employee is not entitled to  leeclaarit, mais le salain’a cependant pas

the most thorough investigation possible. The  dmoit'enquéte la plus pous® possible. On
association’s resources, as well as the interests of  devrait aussi tenir compte des ressources de l'asso-
the unit as a whole, should also be taken into ciation, ainsi que dmétintle I'ensemble de
account. The association thus has considerable dis- d'wiét” ®gociation. L’association jouit donc

cretion as to the type and extent of the efforts it  d’une dliser importante quard la forme e’

will undertake in a specific case. (See Adams, [lintend@$ dmarches qu’elle entreprendra dans
supra, at pp. 13-20.1 to 13-20.6.) un cas particulier. (Voir Adapsgit., p. 13-20.1
a 13-20.6.)

The fourth element in s. 47R.C. is serious  Le quatréme€lément retenu dans lart. 472, 51

negligence. A gross error in processing a grievance  esglayance grave. Une faute grassi dans le
may be regarded as serious negligence despite the  traitement d’'un griefreeagsiméea celle-ci
absence of intent to harm. However, mere incom-  radlgbsence d’une intention de nuire. Cepen-
petence in processing the case will not breach the  dant, la simple Etemicg dans le traitement du
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duty of representation, since s. 47.2 does not
impose perfection as the standard in defining the
duty of diligence assumed by the union. In assess-
ing the union’s conduct, regard must be had to the
resources available, the experience and training of
the union representatives, who are usually not law-
yers, and the priorities connected with the func-

tioning of the bargaining unit (see Gagneuopra,

at pp. 310-13; Veilleuxsupra, at pp. 683-87;
Adams,supra, at p. 13-37).

dossier ne violera pas I'obligation edemepr”

tion, l'art. 47.2 n'imposant pas une norme de per-
fection darefifétiolh de I'obligation de dili-

gence qu'assume le syndisatiudtion du
comportement syndical tiendra compte des res-
sources disponibles, d=ideze et de la for-

mation de®septants syndicaux, le plus sou-
vent des non juristes, ainsi que des pegrittlées
au fonctionnement de I'enidé mgociation (voir
Gagnomp. cit., p. 310-313; Veilleuxjoc. cit.,

p. 683-687; Adamspp. cit., p. 13-37).

Bad faith and discrimination both involve
oppressive conduct on the part of the union. The

analysis therefore focuses on the reasons for the

union’s action. In the case of the third or fourth

element, what is involved is acts which, while not

motivated by malicious intent, exceed the limits of

discretion reasonably exercised. The implementa-
tion of each decision by the union in processing
grievances and administering the collective agree-
ment therefore calls for a flexible analysis which

will take a number of factors into account.

Mauvaise foi et discrimination impliquent toutes

deux un comportement vexatoire de la part du syn-
dicat. L’'analyse se concentre alors sur les motifs

de l'action syndicale. Dans le cas denteoisir
du geateé €lément, on se trouve devant des
actes qui, sesanines par une intention mali-

ciewgmsdent les limites de la diston rai-

sonnablement eexetcd mise en oeuvre de

chaggisiohh du syndicat dans le traitement des

griefs et de l'application de la convention collec-
tive implique ainsi une analyse flexible, qui tiendra

compte de plusieurs facteurs.

The importance of the grievance to

that abandoning or losing a discharge grievance

the L'importance du grief pour le salarést I'un de
employee is one of these factors. There is no doubt

ces factewsialoledment, 'abandon owelthec
d'un grief deedmmént aura des effets plus

will have more serious effects for the employee eriatix pour le salagiqu’'un @&bat sur une date de

than a dispute over vacation dates or overtime pay-

econgsur les modadis d'indemnisation d'une

ment arrangements. The union’s duty will be more eriqule de temps supgtientaire. On impose une

onerous in cases of that nature. For example, in
Haley and Canadian Airline Employees’ Associa-

ineenditS grandea “I'obligation du syndicat

dans pareil cas. Ainsi, dans l'affaifaley et I’ As-

tion (1981), 41 di 311, at p. 316, the Canadasociation canadienne des employés du transport
Labour Relations Board pointed out that dischargeérien (1981), 41 di 311, p. 316, le Conseil cana-

grievances would call for closer scrutiny of the
duty of fair representation, although employees
enjoy no absolute right to have the grievance pro-
cedure initiated or carried to its conclusion in this
type of case. (On this point, se€anadian
Merchant Service Guild, supra, at p. 527;Centre
hospitalier Régina Ltée v. Labour Court, [1990]
1 S.C.R. 1330, at p. 135@¢er L'Heureux-DulE J.)

dien des relations de travail avait sagligriés
griefs deexhegient provoqueraient un examen

plue skrrdevoir de juste reggéntation, sans

toutefois que lesesalassdent un droit absolu
a ce que la pragiure de grief soit entaa’ou por-
téea son terme dans ce type de dossier. (Voir sur la
guestionGuilde de la marine marchande, précite,
p. 527 Centre hospitalier Régina Ltée c. Tribunal

du travail, [1990] 1 R.C.S. 1330, p. 1352, le juge
L'Heureux-Dulg.)

In a situation of that type, the chances of the Dans ce contexte, les chances de esiclul grief

grievance succeeding will also be carefully
weighed. Speedy abandonment of an apparently

seront ausseeged ’abandon rapide & un

traitement sommaire d'un grief ddierorgt
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serious, if not valid, discharge grievance after only  apparemneeieus, sinon bien fore] peut per-

summary processing may sugg@stma facie, that  mettre de conclure,premére vuea une violation

there has been a breach of the duty of representa-  du devoir dsergption. Encorea]'une marge

tion. Once again, there is still some leeway. Aban- de dalistcr” subsiste. L'abandon de certains

donment of some grievances that would normally  griefs, en principe bieesfasidhpose parfois en

be valid is sometimes necessary in the interests of  raison @eStdintle 'uni€ de mgociation dans

the bargaining unit as a whole, as L'Heureux- son ensemble, comme cette Cour I'a reconnu sous

Dubé J., writing for this Court, acknowledged in  la plume de Madame le juge L'Heureuwx-Dub’

Centre hospitalier Régina, supra, at pp. 1349-50. danGentre hospitalier Régina, précite, p. 1349-
1350.

The concurrent interests of other employees in Les inBréts concurrents des autres safrifans °°
the bargaining unit is an important factor in  I'witde m®gociation constituent un facteur
assessing the wunion’s conduct. This element important dewsldation de la conduite syndi-
reflects the collective nature of labour relations, cale. €f&nént refete la nature collective des
which include the administration of the collective  relations de travail, y compris dans I'administra-
agreement. The interests of the unit as a whole tion de la convention collective. dréts id€
may justify conduct on the part of the union thatis  I'ensemble de é'ymitirront justifier des com-
otherwise detrimental to certain specific employ-  portements du syndicat par aibsassadfageux
ees. A union may decide to make concessions orto  pour certaingssaariparticulier. Un syndicat
develop a policy for the administration of the  peatidéer de faire des concessions ou deed”
agreement in order not to adversely affect other lopper une politique d'application de la convention
employees, or to maintain good relations with the  pour ne pasadiefres salags ou pour main-
employer with a view to future negotiations. (See  tenir de bonnes relations avec I'employeur en vue
Canadian Merchant Service Guild, supra, at de mgociations futures. (VoiBuilde de la marine

p. 527;Rayonier, supra, at p. 204.) marchande, précitt, p. 527; Rayonier, precit,
p. 204.)
8. Judicial Review and Duty of Representation 8. Le recaussgvision judiciaire et I'obliga-

tion de repesentation

The basic sanctions that apply where the duty of Au cas de violation du devoir de repgntation, 56
representation has been breached are set out in the les sanctions principales se retrouvent dans le
Labour Code, in respect of certain types of deci- Code du travail, & I'egard de certains types de
sions. Others fall under the law of civil liability. edisions. D'autres rel/fent du droit de la respon-

The Labour Code provides remedies in ss. 4&8 sabilité civile. LeCode du travail offre des recours

seq. for cases in which a union fails to take a dis-  aux art. 47.3 et suiv. dans les gassyndicat

charge grievance or disciplinary sanctions to arbi-  fafadt de portem Tarbitrage un grief de con-

tration. In a case of the nature, the Labour Court edigrhent ou de sanctions disciplinaires. En pareil

may direct arbitration in the manner provided for  cas, le Tribunal du travail peut ordonner que I'arbi-

in the collective agreement. That process cannot be  trage se tienne, eoméotaila convention col-

invoked here. It does not apply where there has lective. Cetteduneche sauraietfe invogee

been an arbitration as provided in the collective ici. En effet, elle ne joue pas lorsque I'arbitrage a

agreement. (Se&endron v. Municipalité de la  eu lieu conforrementa la convention collective.

Baie-James, [1986] 1 S.C.R. 401)) (VoiGendron c¢. Municipalité de la Baie-James,
[1986] 1 R.C.S. 401.)

However, the duty of representation is not lim- Cependant, l'obligation de regséntation ne 57
ited to bargaining and the arbitration process. starpas’la régociation eti’la proedure arbi-
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Where the union has an exclusive representation
mandate, the corresponding duty extends to every-

trale. Lorsque le syndicat jouit de I'emctlisivit”
mandat dssesfation, I'obligation coetative

thing that is done that affects the legal framework etesid a I'ensemble des actes qui affectent le

of the relationship between the employee and the

employer within the company. This Court has
clearly recognized that a union could be in breach
of its duty of representation by failing to bring an
action in nullity against an arbitration award. As
the following comments by L’Heureux-DahlJ. in
Centre hospitalier Régina, supra, at p. 1347, sug-
gest, the release of the arbitration award neither
terminates nor circumscribes that duty:

In this connection | should say at the outset that a
union’s duty of fair representation does not cease in
relation to a grievance proceeding once the grievance
has gone to arbitration. It may continue even after the
arbitrator’'s final decisip. . .subject to Gendron v.
Municipalité de la Baie-James, supra, which held that

in such a case the s. 47.5 L.C. procedure could not be

cadre juridique de la relation entre deesalari’

I'employeur dans I'entreprise. Notre Cour a claire-

ment reconnu qu’un syndicat pouvait violer son

obligation de esgmtation en omettant de se

pourvoir en mrulitine sentence arbitrale. Le
@&pdt de la sentence arbitrale n’en marque ni le
terme ni les limites comme le soulignent ces com-

mentaires du juge L’Heureeixelanb” I'aret

Centre hospitalier Régina, précité, p. 1347 :

Dans cette optique, je soeignaidtenant que le

devoir de justseepafion d’'un syndicat neegint

pas, dans le cadre dedarerde’grief, une fois le

grieé pdieirbitrage. Il peut subsisteremie apes la
décision finale de l'arbitre [...] sougsérve de 'agf
Gendron c. Municipalité de la Baie-James, précité, al il

efudédque, dans un tel cas, la pedare de l'art.

applied. 47.5 C.tne saurait trouver application.

After the arbitration award is made, the union Aprés la sentence arbitrale, le syndicatietit
stil has the exclusive right to represent the  toujours I'exclsidié” repeSentation des sala-
employees. As a corollary, the decision to chal- es.riComme corollaire de celle-ci, laaikion de
lenge the legality of an arbitration award is still  contesteet¢mli®é d'une sentence arbitrale reste
governed by the principles relating to proper per- egie par les principes relati#s I'exécution cor-
formance of the duty of good faith and by the same  recte de l'obligation de bonne foi, pames m”
prohibitions on acting in bad faith, in a discrimina-  interdictions d’agir de mauvaise foicale dés-
tory manner or without giving the case the appro-  criminatoire et sans examen a&pgwoddssier.
priate consideration.

The union may believe that at this stage, by tak-
ing the grievance to arbitration, it has applied the
procedure that is routinely followed in a case of its
nature. It does not have a duty to obtain a result for
the employee. An unfavourable arbitration award
does not create a presumption of improper per-
formance of the duty of representation.

Le syndicat peut consdér qua cetteetape, en
ayanteplertgrief a I'arbitrage, il a exee’le
recours normal en pareil cas. |l n’est @Eaarenu
obligatioresldtat envers le salariUne sen-
tence arbitiefi@valable ne e pas une pf’
somption de mauvedsgiex de 'obligation de

egEMtation.

How can it be determined whether the union’s
failure to challenge an arbitration award is a breach
of the duty of fair representation? In a case like
that, the actual nature of the arguments that would
be made in a judicial review application to chal-
lenge the legality of an arbitration award and ask-
ing the Superior Court to exercise its superintend-
ing power will have to be examined. This brings us  faire appel au pouvoir deleafdrla Cour su’
back to the general principles governing judicial  rieure. Ceci nousmamux principesegéraux
review. The grounds on which the validity of an egissant le conié judiciaire. Les motifs suscep-

Comment @terminer si le fait pour le syndicat
de ne pas contester une sentence arbitrale constitue
une violation du devoir de justsemation? En
pareilleemati’ faut alors examiner comte-
ment la nature des moyens que l'on invoquerait
dans uneequoe’ de evision judiciaire pour
contesteedali# d’'une sentence arbitrale et
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arbitration award could be questioned and the tibles de mettre en cause la dalitit sentence
power of the Superior Court to review the award  arbitrale et de recourir aoleatarégali€ de la
invoked will vary. The inferior tribunal may have  Cour stiplre varient. Le tribunal iefieur peut

been improperly constituted, in a manner contrary  aadiconstite’irrégulierement, contrairemeat °

to the law. It may also have acted without jurisdic-  la loi. Il arrive aussi qu'il ait agi san®troe,

tion within the strict meaning of that expression, if  au sens strict du terme, parce queele mati’

the subject matter was not within its authority, relevait pas destant ‘conf€e a un autre orga-
having been assigned to another body. The arbitra-  nisme. Le tribunal d’arbitrage peut aussi avoir
tion board may also have committed an error that commis une erreur que I'on qualifie de « manifes-
could be characterized as “patently unreasonable”,  teneeatsdhnable », ce qui, suivant la jurispru-

and in accordance with the decisions of this Court  detadaié par notre Cour depuis plus de 20 ans,
over a period of more than 20 years, this would  donne ouverture aolecdrEgalig.

mean that the legality of the award could be

reviewed.

We know that there have been significant con- Comme nous le savons, le caérdu caragre 61
flicts in the case law regarding review of the rea- eraiSonnable d’une sentence arbitrale donnesdlieu °
sonableness of an arbitration award. Even in the  des conflits jurisprudentielsssidvifaie dans
cases decided by this Court, discussion of the rea- la jurisprudence de notre Cour, la discussion de la
sonableness of certain lower court decisions some-  ratiem@itertainesettisions de tribunaux ief’
times leads to analyses that are diametrically rieurs conduit parfies ap@ciations diaratra-
opposed. There have been significant dissenting lement egpoBes dissidences importantes se
opinions regarding the application of the standards  manifestent sureksoh des normes de ratio-
of reasonableness to specific cases. (See, for exam- e aallEs cas pcis. (Voir, par exempledjax
ple, Ajax (Town) v. CAW, Local 222, [2000] (Ville) c. TCA, section locale 222, [2000] 1 R.C.S.

1 S.C.R. 538, 2000 SCC 2Banada Safeway Ltd. @ 538, 2000 CSC 23Canada Safeway Ltd. c.
v. RWDSU, Local 454, [1998] 1 S.C.R. 1079; SDGMR, section locale 454, [1998] 1 R.C.S. 1079;
CAIMAW v. Paccar of Canada Ltd., [1989] CAIMAW c. Paccar of Canada Ltd., [1989]
2 S.C.R. 983) 2 R.C.S. 983)

Given the day-to-day reality of managing collec- Etant done’la €alitt quotidienne des conven- 62

tive agreements, the interpretation of arbitration tions collectives, limtfgwsh des sentences
awards, and the abundance of litigation in this  arbitrales, ainsi que la richesse foisonnante du con-
area, a union cannot be placed under a duty to tentieux en cetwemati syndicat ne saurait
challenge each and every arbitration award at thetre plae” dans I'obligation de contester ate gt

behest of the employee in question on the ground  eala®tesg” toutes et chacune des sentences

of unreasonableness of the decision, even in dis-  arbitragserah magire de congdiement, pour

missal cases. The rule is that the employer and the  le motif d’irratedalila @cision. L’employeur

union are entitled to the stability that results from et le syndicat ont en principe le dreitédieibr

s. 101 L.C., which provides: “The arbitration de la stak@litEcoulant de I'art. 10C.t. qui dis-

award is without appeal, binds the parties and, pose que « [l]a sentence arbitrale est sans appel, lie
where such is the case, any employee con- les parties et, leclksnt, tout salagi”con-

cerned . ..”. Judicial review must therefore not be  eern’». Lecontile judiciaire ne doit pastfe

seen as a routine way of challenging awards or as a cu gemme un moyen de contestation normal ou
right of appeal. Accordingly, even in discipline = comme un droit d’appetmbi’en matire de

and dismissal cases, the normal process provided  mesure disciplinaire etathesongft, le proces-

by the Act ends with arbitration. That process rep-  sus useeLippar la loi s’aefe donca’ I'arbi-

resents the normal and exclusive method of resolv-  trage. Cettedprecfepesente le mode normal
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ing the conflicts that arise in the course of
administering collective agreements, including dis-
ciplinary action. In fact, this Court gave strong
support for the principle of exclusivity and finality
in Weber v. Ontario Hydro, [1995] 2 S.C.R. 929, at
pp. 956-957 and 959per McLachlin J. That

approach is also intended to discourage challenges

that are collateral to disputes which, as a general
rule, will be definitively disposed of under the pro-

et exclusifedgement des conflits que provoque
I'application des conventions collectives y compris
en mratidisciplinaire. Notre Cour a d'ailleurs

rappdbrtement ce principe d’exclusigitét de
finadit"dans l'aret Weber c. Ontario Hydro,
[1995] 2 R.C.S. 929, p. 956-957 et 959, le juge

McLachlin. Cette approche veutcussigdf
des contestaticermctre collagral de litiges
qui trouvent, egler grérale, leur eglement

cedure for administering collective agreements. efinitif dans le necanisme d’application des con-

While judicial review by the superior courts is an
important principle, it cannot allow employees to
jeopardize this expectation of stability in labour
relations in a situation where there is union repre-
sentation. Allowing an employee to take action
against a decision made by his or her union, by
applying for judicial review where he or she
believes that the arbitration award was unreasona-
ble, would offend the union’s exclusive right of
representation and the legislative intent regarding
the finality of the arbitration process, and would
jeopardize the effectiveness and speed of the arbi-
tration process.

Recognition of this kind of right to challenge an
arbitration award would necessarily offend the fun-
damental principles governing relations with the
employer where there is a right of exclusive collec-
tive representation. In a case where the arbitration

ventions collectives. Leaterjtrdiciaire par les
coursesepies est un principe important, mais il
ne saurait permettre awe slaemettre en cause
cette expectative de estdédit'elations de tra-
vail dans un contexte deseagation syndicale.
Permettre awe gdikggifa I'encontre de laeki-
sion de son syndicat en ayant recours ale contr”
judiciaire lorsqu’il estime la sentence arbitrale irra-
tionnelle serait une violation de I'exckislgitia
fonction deseptdtion du syndicat, de linten-
tiegislative de final#’de la proefure arbitrale,
et mettratiebegfficacité et la rapidi’de cette

deraie.

La reconnaissance d'un tel draitla contesta-

tion d'ueeigion arbitrale contreditecessaire-

ment les principes fondamentaux gouvernant les
rapports avec l'employeur dans un contexte de
eseptation collective et exclusive. Dans un cas

process has been carried out, in accordance withu la pro&dure d’arbitrage att mere, conforme-

the collective agreement, the employer is entitled

to expect that a grievance that has been disposed of

by the arbitrator will, as a rule, be disposed of per-
manently, and that the arbitration process will not

raelat convention collective, 'employeur peut
s'ateroregue le grief, tranehpar I'arbitre,

demeure en priegjpeecta ce que la praxure

arbitrale ne soit paseex@aies contestations

be exposed to challenges that are launched withouteclenélges hors de tout conte” de son interlocu-

any control being exercised by its union interlocu-
tor. As a general rule, the proper performance by
the employer of the duty to negotiate and apply
collective agreements must carry with it an assur-
ance of stability in terms of the conditions of

employment in its company.

9. Concept of Interest and Performance of Duty
of Representation

teur syndical.efgle rigrérale, I'exécution cor-
recte de l'obligatioagteinf et d’'appliquer les
conventions collectives doit s’accompagner pour
I'employeur d’'une stadffictive des conditions
de travail dans son entreprise.

9. La notionedéhpour agir et I'exCution de
I'obligation de rgs€ntation

The concept of interest for the purposes of Le concept d'intfét pour agir sous leegime de

art. 33 C.C.P. must be analyzed in the context

described above. An employee does not have the

requisite interest if the union’s decision appears to

I'art. @P.c. doit s’analyser dans le contexte ci-
leaut.d’e salag’ n’a pas I'in€rét requis pour
agir sielasiwh du syndicat patase situera’
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fall within the leeway it is allowed with respect to  lémtéur de la marge de distion reconnuea’
the performance of its representation mandate. Theegatd de I'egcution de son mandat de repeh-
nature of the labour relations scheme established tation. La natuegithe rdes relations de travail
by theLabour Code is an impediment to recogniz- etabli par leCode du travail fait obstaclea’ la
ing that an employee has a sufficient interest to  reconnaissance dwét jotidique suffisant au
challenge an arbitration award which he or she  salpoidr contester une sentence arbitrale qu'il
contends is unreasonable, on the sole ground thatetert”@raisonnable, pour le seul motif que le
the union refuses to institute judicial review pro-  syndicat se redud&clencher une predure de
ceedings. That would negate the exclusive nature  @enjudiciaire. Ce serait nier I'exclusieitdu

of the union’s representation mandate, and would  mandat desegpation syndical. Cela serait pro-
be problematic not only for the union, but also in erbétique pour le syndicat, magdlement vig-
respect of an employer that has performed its legal  vis de I'employeur quicateses obligations
obligations by negotiating a collective agreementegales en @jociant une convention collective et
and administering that agreement in a manner that  en appliquant celle-ci cdtoneqfse I'arbitre a
has been found by the arbitrator to be proper. It  estiortecte. Le principe de staldlitles rela-
would be difficult to reconcile the principle of sta-  tions de travail et de paix industrielle qui sous-tend
bility in labour relations and industrial peace that  I'organisation elyinté de re@Sentation et de
underlie the organization of the representation andegoaiation collective dC€ode du travail s’harmo-
collective bargaining scheme in thebour Code niserait difficlement avec le systie proedural
with the procedural system proposed by the appel-  peopasl'appelant. Ce sysgtie permettrait, au
lant. That system would allow the union’s deci- eg@té chaque salariaffirmant avoirett €, de
sions in matters that are central to its function and  remettre en aal@iele de I'action directe en
to the reasonable leeway it is allowed under its  rulis dCisions du syndicat dans des ra@s
duty of representation to be challenged by any  qui se situent au cceur de sa fonction et de la marge
employee who might decide to bring a direct de éison raisonnable que lui laisse son obliga-
action in nullity, asserting that his or her rights had  tion deessmtation.

been breached.

The question of unduly limiting the Superior En I'esgece, il ne s’agit pas d'imposer une limite®>
Court’s power of review does not arise in this case.  indue au pouvoir deleode&"la Cour sug’
While review of the legality of actions by public  rieure. Bien que le obatde Egali€ de I'admi-
authorities is a central element of the Superior nistration publique constiglénient central de
Court’s jurisdiction, the legitimacy of defining cer-  la costgrice de la Cour sepéure, le droit admi-
tain limits to which that function must be subjectis  nistratif et le droit constitutionnel reconnaissent la
recognized in administrative and constitutional egitimité de la dfinition de certaines limitea °
law. That function is not absolute. Provided they  cette fonction. Celle-ci ne constitue pas un absolu.
do not abolish it, legislatures may circumscribe  Pourvu qu’elles ne le suppriment pasjidis |’
and limit it, and may do so specifically by express  tures peuvent I'encadrer et le restreindre, notam-
legislative policy, for example by enacting priva- ment par des politigegsladtives explicites,
tive clauses (se€revier, supra; see alsdomtar comme |'adoption de clauses privatives (voir
Inc. v. Quebec (Commission d'appel en matierede  Crevier, précité; voir aussDomtar Inc. c. Québec
lésions professionnelles), [1993] 2 S.C.R. 756, at (Commission d’appel en matiere de lésions profes-
p. 800). sionnelles), [1993] 2 R.C.S. 756, p. 800).

The principle of the rule of law does not require Le principe de la primaatdu droit n’exige pas 66

that all decisions of a lower court or administrative  que toutesdeisidhs d’un tribunal irffieur ou
tribunal necessarily be subject to microscopic judi-  administratif soecgssairement soumisasun
cial review. Indeed, the fact that review is often  coletjlidiciaire pouss”D’ailleurs, le fait que le
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limited to jurisdictional errors provides clear con-
firmation that it is legitimate to limit this superin-
tending power. Those limits may affect the interest
that is required in order for a party to have stand-

ing.

Imposing this limit on interest is also consistent
with the very nature of the power of judicial
review, in one form or another, under art. 840
C.C.P. or art. 33C.C.P., as this Court pointed out
in Immeubles Port Louis, supra. Discretion is

cofdrsoit souvent restreint aux seules erreurs

juridictionnelles atteste bien que des lianites
pouvoir de surveillance ne sorggiasals. Ces
limites peuvent toucherétiptbur agir en jus-

tice.

L'imposition de cette limitea I'interét pour agir

se concilie aussi avec la natemes ™l pouvoir
de otmfdiciaire, sous une forme ou sous une

autre, en vertu de l'art. 840c. ou de l'art. 33

C.p.c, comme notre Cour I'a souligndans I'aret

inherent in the concept of judicial review itself. Immeubles Port Louis, précitt. Le concept erme

The exercise of that discretion must therefore take
into account the demands of the legal policy that is
apparent on examining the labour relations scheme
that is in effect in Quebec. While that discretion is

de aenjudiciaire fait appeh ‘un pouvoir de

nature etiizenaire. L'exercice de ce pouvoir
doit donc prendre en compte les exigences de la
politique juridiqgue quiegagE de éfude du

an invaluable tool for remedying serious injustices, egimie des relations de travail en vigueur au

it cannot generally recognize as valid a method of
judicial challenge that would jeopardize the expec-
tations of stability and finality that are an inherent

eliga. Bien qu'il demeure un instrumenepr’
cieux poued@ma des injustices graves, il ne
pourraiégalement reconm@é la validig d'une

result of the legal mandate of representation that is ethatle de contestation judiciaire qui remettrait

given to the union.

en cause les expectatives de stabilitle finalig’

résultant inkfentes au mandadal de remsenta-
tion dévolu au syndicat.

In judicial review of arbitration decisions, the
need to respect the collective framework of the
labour relations system, the roles of the players in
that system and the employer's reasonable expec-
tations will justify these kinds of restrictions on the
concept of interest and on the interpretation of that
concept and the manner in which it is applied by
the Superior Court. Those limitations will not, of
course, rule out any possibility of action under
art. 33. The Court of Appeal referred to situations
such as collusion between employer and union,
fraud or bad faith. We might also think of cases in
which the arbitration tribunal was not constituted
in accordance with the law. As well, a case might
be brought before an arbitrator that falls within the
jurisdiction of another body such as a human rights
tribunal or a workers’ compensation board, or an
arbitrator might be asked to determine a matter
that the parties had decided to exclude from the
collective agreement. In such cases, those legal
policy issues would not come into play, and the
employee could legitimately argue the fundamen-
tal nullity of the entire process that had been fol-

Dans le contle judiciaire des eCisions arbi-

tralessdassit’ de respecter le cadre collectif du

eayst'de relations de travail, I®le” de ses
acteurs et les expectatives raisonnables de I'em-

ployeur, justifie de telles restrictions au concept
ef@éntpour agira'son interpgetation ea’ sa mise

en ceuvre par la Cariesup. Certes, de telles

limites n’excluront pas toute possithidittion en

vertu de I'art. 33. La Cour d’appel a merdigsin”
situations telles que la collusion entre I'employeur
et le syndicat, la fraude ou mauvaise foi. L'on peut
envisager de plus des leagsibunal d’arbitrage
n'auraitgg@sonstite” conforngmenta’ la loi. Il

arrive aussi qu'un arbitre se soit saisi d'une
eratrelevant de la corafgnce d’'un autre orga-
nisme, comme par exemple un tribunal des droits
de la personne ou une commission sur les acci-
dents du travail ou d'un sujet que les parties
auraemitikdde soustraira la convention col-
lective. En pareil casmes mpiestions de poli-

tique juridique ne joueraient pas et éepEalari’
ggitimement soulever la nulitfondamentale

de I'ensemble du processus quetaunaeie a
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lowed, to his or her detriment. A direct action in  sa@tridient. L'action directe en nulitlui offri-
nullity would then provide the employee with an  rait alors un recours apgropri’
appropriate remedy.

As well, some violations of thaudi alteram De méme, certaines formes de violation de 1&°
partem rule, such as situations in which the egleaudi alteram partem, comme par exemple les
employee had been systematically prevented from  situatiomms @urait systhatiqguement engahe
presenting a point of view that might have differed  le salde pesenter un point de vue difént de
from the union’s, could legitimately be raised celui de la partie syndicale, pouresiertditi-
using that procedure. An employee cannot be left ~mement sad@adr cette predure. On ne sau-
without a remedy. However, it should be noted, on  rait laisser leesalans reede. Il faut toutefois
this point, that thd.abour Code already requires  noter ici que @&de du travail oblige dja I'ar-
that the arbitrator give the interested employee lait@evertir le salaei’de la tenue de l'arbitrage
notice of the arbitration (s. 100L5C.). In addition,  (art. 100.%.t.). De plus, la jurisprudence recon-
the courts have recognized the employee’s right to 1t leadroit du salag’a une reprSentation dis-
separate representation where the employee’s tincte lorsqu’il se trouve en situation de conflit
interests conflict with the union’$lpogendoornv.  d’interét avec le syndicatHpogendoorn c. Gree-
Greening Metal Products and Screening Equip-  ning Metal Products and Screening Equipment
ment Co., [1968] S.C.R. 30). Ultimately, however, Co., [1968] R.C.S. 30). Ultimement, cependant,
where the subject matter of the challenge that itis  lorsque la contestation judiciaireepkaget’le
proposed to bring in the courts is the very essence  coeur de la fonction principaleedentapion
of the primary function of union representation —  syndicale, soit I'inééaion ou I'application de
the interpretation or application of the collective la convention collectiveedsioh appartient au
agreement — the decision is for the union to make  syndicat et nefpeuefise en cause, quel que
and it cannot be challenged, regardless of the pro-  soit le moyeredprat’utili€, sauf par une
cedural method adopted, except by way of a com-  plaintegeri’vertu de I'art. 47@.t. ou par un
plaint made under s. 4713C. or by a proceeding recours baslr les principesegéraux de respon-
based on the general principle of civil liability, as  sabilifVile, tel qu'expos’plus haut. La pree’
discussed earlier. In this instance, the procedure  dure ne sauraitafiniref contenu du droit
followed cannot redefine the content of the sub-  substantiel et la politique juridique qui le sous-
stantive law and the underlying legal policy. tend.

In this case, as was indicated earlier, the direct En I'esggce, tel quindige” plus haut, Iaction 0

action in nullity alleges only that the decision was  directe en aulldllegue que le caraat drai-
unreasonable. It does not contend that the funda-  sonnable éeidton.” Elle ne soutient pas que
mental rules of natural justice were violated, nor legles fondamentales de justice naturelle ont
does it claim that the tribunal acted without juris-ett Vviolées. Elle ne mtend pas que le tribunal a
diction and that its process was vitiated by absolute =~ agi sansstemap’et que sa pexilre soit enta-
nullity. All that can be concluded from MBS chée d’une nulli¢” absolue. Il ressort uniquement
action is that he personally intends to commence  de l'action éedue celui-ci entend mener lui-
judicial review proceedings based on the unreason- ementine praadure de contl@ judiciaire basé
ableness of the arbitration award. This falls within  sur le camraaBraisonnable de laedision arbi-
the reasonable exercise of the union’s discretion in  trale. Cesierele I'exercice raisoende la dis-
the conduct of collective labour relations with the etimm du syndicat dans la conduite des relations
employer. The employee’s procedural interest, collectives de travail avec I'employeuerét’int’
within the meaning of art. 58.C.P., must there-  pradural du salag, au sens de l'art. 56.p.c.,
fore be interpreted and assessed in the context of a  doit donc séteegdr&valuer dans le contexte
labour relations scheme that is based on collective dagime de relations de travail fandsur la
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bargaining and the union’s monopoly on represen-egogiation collective et le monopole de ex@n-
tation. Accordingly, the majority of the Court of  tation du syndicat. Ainsi, la majaté&’la Cour
Appeal did not err in finding that Mb'did not  d’appel n'a pas commis d’erreur en concluant que
have the requisite interest to bring a direct action elMe possdait pas I'inérét requis pour instituer

in nullity in the circumstances. une action directe en eudihs ce contexte.

For these reasons, | would dismiss the appeal Pour ces motifs, je sugeg de rejeter le pourvoi
with costs. avec pens.

Appeal dismissed with costs. Pourvoi rejeté avec dépens.
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