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Criminal law — Charge to jury — Murder — Effect of Droit criminel — Expas’jury — Meurtre — Effet

anger on criminal intent — Trial judge suggesting in his de lareosur I'intention criminelle — Expedu juge
charge that intense anger short of provocation might dugsaiggfant que la cafe en dea de la provo-
suffice to reduce murder to manslaughter by raising cation pourrait suffire peduiré le meurtrea " un
doubts on existence of criminal intent for murder — homicide involontaire coupable en faisaat ura”
Whether trial judge misdirected jury on effect of anger doute qaidiekistence de I'intention criminelle appli-
in relation to manslaughter — If so, whether recharge cable au meurtre — Le juge @s prod done” au
on provocation corrected misdirection. jury des directives exesnsur l'effet de la ceté en
matiere d’homicide involontaire coupable? — Dans
I'affirmative, le nouvel exp@ssur la provocation a-t-il
eu pour effet de corriger les directives ereas?

The accused and his estranged wife were involved in L'acetisSonepouse, quetaient spags, etaient
litigation over the division of their assets, some of which aux prises devant les tribunaux relativement au partage
were held in a corporation. Because of financial diffi- de leurs biens, dont certaieist @tenus par une per-

culties, the accused’s shares were seized and put up for sonne morale. En raison desdiffiamitéres, les
sale. The wife attended the sale, allegedly intending to actions de Baoous¥ saisies et mises en vente.
buy the shares. The accused was also present. The wifeepousé a assestd la vente dans lintention, a-t-on
suggested that they speak. She said: “| told you that | egwl]’d’acheter les actions en question. L'aecktsit
would wipe you out completely” at which time the egdlement m@mSent. LEpouse a sugg qu'ils parlent.
accused shot his wife six times and killed her with a Elle a dit: «Je te l'avais dit que je te mettrais sur le
loaded gun he was carrying in his pocket. At trial the cul »esapuioi 'accusTa abattue de six coups de feu
accused, who was charged with first degree murder, tes 'aide d’'une arme chaeg qu'’il portait sur lui. Incukp”
tified that he did not intend to kill his wife and did not de meurtre au premier,dégccug a, au proes,
know what he was doing. He argued that the verdictemoigré qu’il n'avait pas eu l'intention de tuer son
should be reduced to manslaughter on the basis of ladpouse et qu'il ne savait pas ce qu'il faisait. Il a-pr’
of criminal intent or provocation. The jury found him tendu qu’il dewgite “d&clag coupable d’homicide
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guilty of manslaughter. The Court of Appeal upheld the
verdict.

involontaire coupable en raison soit de la provocation

soit de l'absence d'intention criminelle. Le jury l'a

déclag coupable d’homicide involontaire coupable. La
Cour d’'appel a confirele verdict.

Held: The appeal should be allowed and a new trial
ordered on second degree murder.

The trial judge erred in his charge to the jury on the
effect of anger on criminal intent and its relationship to
manslaughter. In the context of murder, the defence of
provocation does not eliminate the need for proof of

Arrét : Le pourvoi est accueilli et un nouveau @ec’

est orel@mir meurtre au dewerie dege’

Le juge duepractommis une erreur dans son
es@sjury quana I'effet de la cadre sur l'intention
criminelie &n lien avec I'homicide involontaire
coupable. Enermatie meurtre, la provocation

intention to kill, but operates as an excuse that has the ecan& pas laatessit’de prouver l'intention de tuer,

effect of reducing murder to manslaughter. Portions of
the jury charge in which the trial judge addressed the
criminal intent suggested that anger, if sufficiently seri-

ous or intense, but not amounting to the defence of
provocation, may reduce murder to manslaughter. It also

suggested that such anger could negate the criminal

intention for murder. These connected propositions are

mais constitue une excuse ayant pour effatrele r
l'accusation de meeweite d’homicide involontaire
coupable. Des passages declaMposy dans les-
quels le juge dasmeamine la question de l'inten-
tion criminelle domeet¢ndre que la @k, si elle
est suffisamment grave ou intense — sans toutefois don-
ner ouveartuee dfense de provocation — peut

not legally correct. Intense anger alone is insufficient to eduire le meurtr@ un homicide involontaire coupable.

reduce murder to manslaughter. Anger can play a role in
reducing murder to manslaughter in connection with the
defence of provocation when all the requirements of that

defence are met. Anger is not a stand-alone defence.

The trial judge’s misdirections on the effect of anger in

llseseigigen outre qu’une telle eok peut neutrali-
ser l'intention criminelle requise pour qu’'une personne
smitade coupable de meurtre. Ces propositions
irsegetié sont pas foeelS en droit. Une oalé
intense ne permatgiiasseule desduire un meurtre

relation to manslaughter left it open to the jury to finda un homicide involontaire coupable. La ar@ peut

the accused guilty of manslaughter, on the basis of the
anger felt by the accused, even if they concluded that
the conditions required for the defence of provocation
were not met. The trial judge’s initial direction that

anger alone might reduce murder to manslaughter was

contabeeluire un meurtra un homicide involon-
taire coupable dans le cadrefeesk dE provoca-
tion lorsque toutes les conditions d'application de ce
moyen dédse sontetnies. La c@re ne constitue
pas un moyeiemeediutonome. Les directives erro-

not corrected on the recharge on provocation and it can-ees du juge du pres'concernant I'effet de la vk en

not be inferred from the way the trial proceeded that the

engati’homicide involontaire coupable laissaient aux

jury’s verdict of manslaughter was not based on the esjla possibileé”de dclarer 'accuscoupable d’ho-

erroneous initial direction.

micide involontaire coupable en se fondant surele col”

ressentie par ce dernieremé s'ils concluaient que les
conditions d’application de laefénse de provocation
n'etaient pasaunies. Le nouvel expessur la provoca-
tion n'a pas corrig’la directive initiale err@® sugg-
rant que la care pourraig’elle seuleaduire le meurtre
a un homicide involontaire coupable, et on ne peet inf’
rer du @froulement du pr@s que le verdict d’homicide
involontaire coupable pronoegar le jury ne repose pas
sur la directive initiale err@®.
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APPEAL from a judgment of the Quebec Court POURVOI contre wt dela Cour d’appel du
of Appeal rendered October 19, 1999 dismissing eligg rendu le 19 octobre 1999 qui a ej&tp-
the Crown’s appeal from the accused’s conviction pel éoparf le minigre public contre le verdict
for manslaughter. Appeal allowed and new trial  d’homicide involontaire coupable. Pourvoi
ordered on second degree murder. accueilli et nouveaegardone”pour meurtre
au deuxeme dege’

Pierre Lapointe, for the appellant. Pierre Lapointe, pour I'appelante.

Kenny Gionet, for the respondent. Kenny Gionet, pour l'intimé.

Trevor Shaw, for the intervener. Trevor Shaw, pour l'intervenant.

The judgment of the Court was delivered by Versionda#se du jugement de la Cour rendu
par

THE CHIEF JUSTICE — On September 24, 1996, LE JUGE EN CHEF— Le 24 septembre 1996, l'in- 1
the respondent, ég¢an Parent, shot and killed his  épRgjean Parent, a abattu de plusieurs coups de
estranged wife. She had initiated divorce proceed- feuepmuse dont ilefait €pag et qui avait
ings four years earlier and they were involved in  irdemie action en divorce quatre ans phits t*
litigation over the division of their assets, some of Le cougibit ‘aux prises devant les tribunaux
which were held in a corporation. In the meantime, relativement au partage de leurs biens, dont cer-
their financial situation deteriorated, to the point taitai€ént @tenus par une personne morale.
that Mr. Parent’s shares were seized and put up for  Depuiseparation, leur situation finarerie
sale. The wife attended the sale, allegedly etast” dtériorée a tel point que les actions de
intending to buy the shares. Mr. Parent also M. Parent avaiénsaisies et mises en vente.
attended. He carried a loaded gun with a locked eptiise a assesti la vente, dans le but, a-t-on
security catch in his pocket. There, she suggested egwgll'd’acheter les actions. Monsieur Parent s’y
they speak and they retired into a nearby room.  est lui aesgm, avec une arme feu chargé
Shortly after, shots were heard. Mr. Parent had et vereudbns ses poches. Sur les lieux de la
shot his wife six times. She died from the wounds  ventpolise a sugge qu'ils parlent et ils se
later that night. sont rets dans une @ce avoisinante. Peu ast’

des coups de feu ont retenti. Monsieur Parent a fait
feu a six reprises sur s@pouse, qui a succomB’
ses blessures le soireme.

Mr. Parent was charged with first degree mur- Monsieur Parent att accue’de meurtre au pre- 2
der. At trial, he testified that when they proceeded  mieredefgu proes, il a Emoigré que, une fois
to the room his wife had said, in effectRRNSLA-  qu'ils furent arrives dans la pce en question, son
TION] “I told you that | would wipe you out com- epouse lui a dit: « Je te l'avais dit que je te met-
pletely.” He then felt a hot flush rising and shot.  trais sur le cul ». Il a alors senti uneebdeff’
He said hefRANSLATION] “didn’t know what [he]  chaleur monter en lui, puis il aetidl a dit: « je
was doing any more” and was aiming in front of  savais plus ce que je faisais » et @ gai éivant
him. He said he did not intend to kill his wife.  de moi ». Il atpndu ne pas avoir eu l'intention
After doing so, he left the building and spent the  de tueregmuse. Apes l'avoir fait, il a quit
afternoon in a strip club before giving himself up  I'immeuble etes@voir passT'apres-midi dans
to police that evening. un club de danseuses, il s’egtdiVa police dans

la soi€e.



764 R. V. PARENT The Chief Justice [2001] 1 S.C.R.

At trial, Mr. Parent argued that the verdict Au proaEs, M. Parent a plagdgu’il devaitétre
should be reduced to manslaughter on the basis ofclad coupable d’homicide involontaire coupable
lack of criminal intent or provocation. The jury  en raison soit de la provocation de la victime soit
found him guilty of manslaughter. He was sen- de l'absence d'intention criminelle. Le jury I'a
tenced to 16 years’ imprisonment, and a lifetime  reconnu coupable d’homicide involontaire coupa-
prohibition on possessing firearms, ammunition  ble.diéacondamea une peine de 16 ans d’em-
and explosives: [1997] Q.J. No. 4459 (QL). prisonnement, assortie d’'une interdictios perp”

tuelle d’avoir en sa possession des arenfsl; des
munitions et des substances explosives : [1997]
A.Q. rP 4459 (QL).

The Crown appealed the verdict of manslaugh- Le minis€re public a interjet’appel du verdict
ter, and Parent appealed the sentence. The Quebec  d’homicide involontaire coupable, alors que Parent
Court of Appeal dismissed the appeal from the ver-  a fait appel de la peine. La Cour d'appel du
dict without reasons, but in separate proceedings eb@ua rejetTappel du verdict sans donner de
((1999), 142 C.C.C. (3d) 82) reduced the sentence  motif, mais, dans une instance distincte ([1999]
to six years’ imprisonment, after giving Mr. Parent  J.@5H27 (QL)), elle aeduita six ans la dee
credit of two years for time served. In this Court,  de la peine d’emprisonnement qu@itawailigée
the appellant raised one point only: that the judge Parent, ags avoir soustrait deux amascelle-ci
had erred in his instructions to the jury on the  pour tenir compte du tesfopule en @ten-
effect of anger, creating a “defence of anger” tion. Devant notre Cour, I'appelante n’aesoulev’
(défense de colére) distinct from the defence of  qu'un seul argument : savoir que le juge desproc’
provocation. The respondent, for his part, argued  avait commis une erreur dans ses directives au jury
that any difficulties in the judge’s directions to the  sur l'incidence de l&repolcEant ainsi une
jury were cleared up in his redirection on provoca- efedSe de cele » distincte de laefiénse de
tion in answer to jury questions and that the jury  provocation. De etin Liftimé a fait valoir,
properly convicted the accused of manslaughter on ~ d’une part, que toute diffjaidt/aient pu faire
the basis of provocation. e les directives du juge du pescavaitete éli-
minée par ses nouvelles directives sur la provoca-
tion, donrges eneponse aux questions du jury, et,
d’autre part, que ce dernier l'avadt juste titre
déclag coupable d’homicide involontaire coupable
en raison de la provocation.

Two issues are raised: (1) whether the trial judge Deux questions se posent : (1) Le juge du @soc’

erred in his charge to the jury on intention, and (2)  a-t-il commis une erreur dans som &xgasy

if so, whether that error was cured by the redirec-  au sujet de l'intention? (2) Si oui, le nouvel expos’

tion. | conclude that the trial judge erred in his  a-t-il caragtte erreur? J'arrive la conclusion

direction on intention and that the recharge did not  que le juge daspeodone’des directives erro-

eliminate the possibility that this error led the jury ees’sur la question de I'intention et que son nou-

wrongly to find the respondent guilty of man-  vel exposa paseliminé le risque que cette

slaughter. Accordingly, the conviction must be set  erreur ait aneefjiry a dclarera’ tort I'intimé

aside and a new trial ordered. coupable d’homicide involontaire coupable. En
congquence, laetlaration de culpabibtdoittre
annuBe et un nouveau preg doitetre ordone’
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1. Did the Trial Judge Err in his Charge to the Jury 1. Le juge deprad-il commis une erreur dans
on Intention? son expesiu jury au sujet de l'intention?

The jury had three possible offences before it: Le jury avait le choix entre trois infractions : 6

first degree murder, second degree murder and  meurtre au premier degrftre au dugime

manslaughter. All three offences require proof of  degirhomicide involontaire coupable. Dans les

an act of killing éctusreus) and the corresponding  trois cas, il faut prouver 'acte d'avoirecdas’

criminal intention fnens rea). In relation to mur-  mort gctus reus) et l'intention criminelle de le

der, the defence of provocation does not eliminate  faieng rea). Dans le cas de linfraction de

the need for proof of intention to kill, but operates  meurtre, la provocatesan& pas le besoin de

as an excuse that has the effect of reducing murder  prouver lintention de tuer, mais constitue une

to manslaughter. excuse ayant pour effetethiire le meurtre un
homicide involontaire coupable.

The Crown argues that the trial judge erred in Le minis€re public soutient que le juge du pro- 7
suggesting that anger is capable of negating thees accommis une erreur en laissant entendre que la
intention to kill and that the jury could reduce the etelpouvait neutraliser I'intention de tuer et que,
offence to manslaughter on this basis. More partic-  sur ce fondement, le jury peduait f'infrac-
ularly, the Crown suggests that the judge’s direc-  #otelle d’homicide involontaire coupable. De
tions wrongly treated anger as a matter that could corfgglus particuéte, le ministte public avance
negate the criminal intent omens rea of the les arguments suivants : dans ses directives, le juge
offence; wrongly suggested that negation of intent  dugw@ceérroement consiefé la coere comme
can reduce the offence to manslaughter; and  un facteur susceptible de neutraliser I'intention cri-
wrongly left open the suggestion that anger alone  minelleansrea proprea I'infraction; il aa tort
can establish provocation, when in fact other #&issfendre que la neutralisation de I'intention
requirements must be met pursuant to s. 232 of the  pouvaitinemtrl €duction de linfractiona’
Criminal Code, R.S.C. 1985, c. C-46. The grava- celle d’homicide involontaire coupable; et il a eu
men of the Crown’s submission is that the trial  tort de neeqmastér 'argument voulant que la
judge’s direction on intention was confusing and eoelpuissea elle seuleetablir la provocation,
wrong and left it open to the jury to convict the  alors que l'art. 23Cadie criminel, L.R.C. 1985,
accused of manslaughter, not on the basis of prov-  ch. C-46piprd’autres exigences. ¢lEment
ocation (which the trial judge correctly defined), essentiel de I'argumentation du erénistiblic
but on the erroneous basis that a high degree of  est que kedpgsge du prazs concernant I'in-
anger short of provocation, as defined in law, tenétait confus et erranét qu'il permettait au
could negate the criminal intent mensrea of the  jury de dclarer I'accus” coupable d’homicide
offence. involontaire coupable, non pas sur la base de la

provocation (que le juge du pexa bien efinie)
mais sur le fondement erremju’'un grand aes de
colere — en deg de la provocation, selon l&fd”
nition de cette notion en droit — pouvait neutrali-
ser l'intention criminelle oumens rea requisea’
I"egard de linfraction.

The Crown objects to the portions of the jury Le minis€re public conteste les passages dé
charge in which the trial judge stated that the jury  I'expmsjury dans lesquels le jugeexidi€ que
must take into accountrRANSLATION] “evidence  les jue§ doivent prendre en compte lesléments
surrounding the defence of provocation raised by  de preuve susceptibles d’entoueéenke dle
the accused” in determining the accused’s intentto  provocation seul@ar I'accus» lorsqu’ils
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kill. The Crown also objects to the trial judge’'s eaitlent si ce dernier avait 'intention de tuer. Le
treatment ofmensrea in the following passages: mingse public contestegalement les propos sui-
vants du juge de pres’sur lamensrea:

[TRANSLATION] For example, murder may be reduced toA titre d’exemple, un crime de meurtre pourraitré]

manslaughter where a person’s state of mind is affecteceduitd celui d’homicide involontaire coupable dans le

by alcohol consumption, drug consumption or where a ad&esprit d’'une personne serait affegtar la con-

person’s state of mind is obscured or diminished by an sommation d’alcool, la consommation d’une drogue, ou

outside force, by an incident like, for example, a fit of lorsque I'esprit d’'une personne seribwalimineg’

anger. par une forcetrangre, par un inc[ildent, tel, entre
autres, un a@s de cadre.

You no doubt appreciate that we are not talking about an Vous vous imaginez bien qu'il ne doit pas s’agir d'une
arbitrary reduction. gduction arbitraire.

In other words, it is not sufficient for a person to simply En d’'autres mots, il ne suffirait pas pour une personne
say “I was drinking” or “l took some drugs” or “I was de juste dire “Javais bu” ou “Javais consomenla
really angry”. drogue” ou “gtais dans une grande exd”.

That alone, that's not enough, and all that always dasteut seulca suffit pas, et touta,ca dpend tou-
depends on the circumstances. It always depends on the jours des circonStamnEpsnd toujours de la nature
nature of the facts at issue, of external influences, or du fait qu’on invoque, de linfluence externe, de l'in-
outside influences capable of affecting one’s state of fluetremgere susceptible d’affecter son esprit.

mind.

It depends on the nature of the fact at issue, of its impor€a Epend de la nature du fait invagude son impor-

tance, its seriousness, its intensity in relation to the tance, de s& gdaviton intengtpar rapport au geste

action that was taken by the person who committed the €ii po¥ par 'auteur du crime, et ceci compte tenu
crime, all the while taking into account the evidence asa  de I'ensemble de la preuve et de toutes les circons-

whole and all the circumstances. tances.

So, you must look at the accused’s state of mind when Alors, vous devez donc exasmaed'dSprit dans

he killed Suzanne &lard, you look at the entire evi- lequel se trouvait I'aecas’ moment w'il a tuw

dence, including the elements surrounding the provoca- Suzausd vous regardez I'ensemble de la preuve,

tion defence with a view to determining whether he incluanelEménts qui entourent lef&nse de provo-

acted with the criminal intention that | defined earlier. cation afinaterdiiner s'il a agi avec l'intention cri-
minelle que jai @finie.

Here, the accused, when he testified, described to you Ici, lactrsgu’il a €moigre, a dcrit devant vous

his state of mind when Suzannedard said the words  €ltat dans lequel il se trouvait au momeuatSizanne

in question. Bdard aurait pronoecles paroles en question.

You must then decide if this incident was sufficiently Il vous appartient donecided’si cet incidengtait

serious, important, intense so as to cause him to lose his suffisamment grave, important, intense poual’amener °
faculties to the point of reducing the crime of murder to perdre ses moyens au peithide I€ crime de meur-
manslaughter. tra celui [d’]homicide involontaire coupable.

You will ask yourselves if his state of mind was Vous allez vous demander siagetait affec€, dimi-
affected, diminished, and if so, the intensity, the degree e atwsi oui, jusq@ quel dege, jusqua quelle inten-

to which, taking into account all the circumstances at e, sitmpte tenu de toutes les circonstances au moment
the time when he did what he did. u d’a po¥ son geste.

To reduce murder to manslaughter, you must come to Pournamtrede eduction du crime de meurtaecelui

the conclusion that the influence of the events that d’homicide involontaire, il faut que vous adaiez °
occurred was strong enough, important enough, intense conclusion que l'influence dectetteestait assez

enough to cause the accused to not know or not want forte, assez importante, assez intense pour amener l'ac-
what he was doing by reason of his state of mind, that e &u& pas savoir ou vouloir ce qu'il faisait en raison
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his faculties were too diminished to fully assess the situ-

detsonque ses facek&taient trop dimineés pour

ation, or that raise a reasonable doubt in his favour, in

agir en pleine connaissance de GasseleMer un

this respect. [Emphasis added.]

doute raisonnable en sa faveetegard. [Je sou-

ligne.]

The Crown argues that this passage creates ale minis€re public plaide que ces proposemt

halfway house defence of anger, between non-
mental disorder automatism and provocation. |

agree. This passage suggests that anger, if suffi-
ciently serious or intense, but not amounting to the
defence of provocation, may reduce murder to

manslaughter. It also suggests that anger, if suffi-
ciently intense, may negate the criminal intention

for murder. These connected propositions are not
legally correct. Intense anger alone is insufficient

to reduce murder to manslaughter.

9

efendé de cele se situard imi-chemin entre
'automatisme sans troubles mentaux et la provo-
cation. J'accepte cet argument. Ce passage donne °
entendre quedee,csl elle est suffisamment
grave ou intense — sans toutefois donner ouver-
duee dEfense de provocation — pewduiire le
meuatran” homicide involontaire coupable. I
eegggalement que, si elle suffisamment
intense, Ere@eut neutraliser I'intention crimi-

nelle requise pour qu'une personnecaed”

coupable de meurtre. Ces propositions intevesli”
ne sont pas foreks en droit. Une cate intense ne
permet pas elle seule deeduire un meurtra un
homicide involontaire coupable.

The passage cited overstates the effect of anger. L'extrait cité exagre l'incidence de la cete. 10

Anger can play a role in reducing murder to man-
slaughter in connection with the defence of provo-

Lameopeut contribuea féduire un meurtra un
homicide involontaire coupable dans le cadre de la

cation. Anger is not a stand-alone defence. It mayefertke de provocation, mais elle ne constitue pas

form part of the defence of provocation when all
the requirements of that defence are met: (1) a
wrongful act or insult that would have caused an
ordinary person to be deprived of his or her self-
control; (2) which is sudden and unexpected; (3)
which in fact caused the accused to act in anger;
(4) before having recovered his or her normal con-
trol: R v. Thibert, [1996] 1 S.C.R. 37. Again,
anger conceivably could, in extreme circum-

stances, cause someone to enter a state of automa-

tism in which that person does not know what he
or she is doing, thus negating the voluntary com-
ponent of theactus reus. R v. Sone, [1999] 2
S.C.R. 290. However, the accused did not assert
this defence. In any event, the defence if successful
would result in acquittal, not reduction to man-
slaughter.

un moyenadende autonome. Elle peut consti-
tuetéiment de la efense de provocation, lors-

que toutes les conditions d’application de ce
moyenefiendé sontetinies : (1) il doit y avoir

eu une action injuste ou une insulte qui aarait priv”
une personne ordinaire du pouvoir diesse; ma”

(2) action ou insultetajuisbudaine et inatten-

due; (3) et qui a effectivement anfaccug a
agir sous l'effet de lareso(4) avant d’avoir

eesonvsang-froid R. c. Thibert, [1996] 1
R.C.S. 37. Jgdees il est possible d'imaginer
que, dans des circonstaneexe®xid care

puisse faire sombrer une personne danetan ~

d’automatisraieone sait plus ce qu’elle fait,
enlevantaali@gius reus son caraere volon-

taife €. Stone, [1999] 2 R.C.S. 290. Toutefois,
'accusn’a pas plaie 'ce moyen dealénse. Quoi

gu’il en soit, si cette efenseefait retenue, elle
aurait pour effet d’entraer I'acquittement et non
de ©Eduire le meurtr&a 'un homicide involontaire
coupable.
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So it seems clear that the trial judge misdirected Il semble donc manifeste que le juge du psoa’
the jury on the effect of anger in relation to man-  doan’jury des directives errees sur I'effet de
slaughter. His directions left it open to the jury to  laecelen matire d’homicide involontaire cou-
find the accused guilty of manslaughter, on the  pable. Ces directives laissaienealx possibi-
basis of the anger felt by the accused, even if they e dét@clarer 'accus’coupable d’homicide invo-
concluded that the conditions required for the lontaire coupable en se fondant surerk col
defence of provocation were not met. The direc- ressentie par ce dereme Biils concluaient
tions raise the possibility that the jury’s verdict of  que les conditions d’application defdasd”de
manslaughter may have been based on erroneous  provocati@memt pas eunies. Les directives
legal principles, unless they were corrected in the esmulf la possibilé” que le verdict du jury
recharge to the jury. repose sur des principes juridiques esrran’

moins que le nouvel expesdu jury n'ait appoe”
les corrections ecessaires.

2. Did the Trial Judge Correct the Errors in his 2. Dans son nouvel ex@ogury, le juge du
Recharge to the Jury? pex a-t-il corrig les erreurs?

The trial judge recharged the jury in response to Le juge du proes a fait un nouvel expesaux
two questions it posed during its deliberations. The eguen eponsea’ deux questions que lui ont
jury asked for clarification as to sudden provoca- eggsceux-ci pendant leurslitbérations. Les
tion and the burden of proof for manslaughter. eguont demarelteseclaircissements sur la pro-

vocation soudaine et sur le fardeau de la preuve
applicable en matre d’homicide involontaire cou-
pable.

The trial judge responded by correctly recharg- Le juge du proes a done’aux jugs des direc-
ing the jury on provocation. He told the jury that tives justes sur la provocation. Il leur aeindiqu”
they would need to consider provocation only if  qu'ils n'aurageptendre en compte l@fghse de
they found the elements of murder established and provocation gulewi,avis, legléments consti-
that if they had a reasonable doubt on the matter, tutifs du metateatetablis, et que s'ils avaient
they must convict of manslaughter, not murder. un doute raisonaatdesujet ils devaienkedla-
rer 'accug coupable d’homicide involontaire cou-
pable et non de meurtre.

The question, however, is whether the recharge Cependant, la question est de savoir si le nouvel
on provocation corrected the earlier misdirection  e&pss’ la provocation a cordgles directives
suggesting that anger short of provocation might  e®enargfieures ayant laisséntendre que la
suffice to reduce murder to manslaughter by rais- ereol— en de§ de la provocation — pourrait
ing a doubt on the existence of the criminal intent  suffire pgdmiré le meurtra un homicide invo-
for murder. Since the trial judge began his lontaire coupable en faisapturatioute quarat
recharge on provocation by noting (correctly) that  I'existence de lintention criminelle applicable au
the jury must already have satisfied itself of the = meurtre. Comme le juge despmocoOmmers”
basic elements of murder before it got to this point  son nouvel exqoda provocation en indiquant
— actusreus andmensrea — the recharge did not a(juste titre) que les jas devaient eja étre con-

vaincus de I'existence dettments constitutifs du
meurtre @ctus reus et mens rea) avant d’aborder
cette question, le nouvel exgor’a pas corrig’la

suggestion err@® faite plusdf, selon laquelle la
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address the earlier erroneous suggestion that anger ereqmburraia elle seuleaduire le meurtre un

alone might reduce murder to manslaughter. homicide involontaire coupable.

More seriously, the trial judge incorporated by Facteur plus grave, le juge du pesca inggme 15
reference into the recharge, his earlier erroneous  par renvoi dans son nouvel segalirectives
charge on criminal intention. He stated: aglres erropés sur lintention criminelle.

Voici ce qu'il a dit :
[TRANSLATION] | defined criminal intention in a general Je vous dfi I'intention criminelle d’'une maeie
manner and | indicated to you that if you had a reasona-erérgle et je vous ai indiguque, s’il subsistait un
ble doubt with respect to the accused’s criminal inten- doute raisonnable sur l'intention criminelle, que vous
tion, you had to return a verdict of manslaughter deviez alors rapporter un verdict d’homicide involon-
because the crime would no longer amount to murder. taire parce que vous ne seriez paserare @Fun

crime de meurtre.
This incorporated into the trial judge’s recharge  Ces propos ont eu pour effefgndans le
his previous erroneous comments suggesting that  nouveleslgsbservations erreas qu’il avait
anger alone could negate criminal intention or faitemguiémment et selon lesquelles laecel”
mens rea and hence reduce murder to manslaugh-  powvaitle seule neutraliser I'intention crimi-
ter. nelle oumens rea et réduire ainsi le meurtra un

homicide involontaire coupable.
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| conclude that the recharge did not cure the Jestime que le nouvel exposiu juge du pras
errors in the trial judge’s initial direction on how n'a pas carigs erreurs qui entachaient ses
anger could affect criminal intent. directives initiales relativenwniteffet possible
de la cokre sur l'intention criminelle.

The respondent argues that the fact that the jury De p@tendre l'intin€, le fait que le jury ait 17
asked for directions on provocation after they had  demalel directives sur la provocation egr’
deliberated for four days, combined with the trial  quatre joursedibédations, conjugaia la direc-
judge’s direction that they could consider provoca- tive du juge duepracX jues leur pecisant
tion only if they were satisfied of the basic require-  qu’ils ne pouvaient prendre la provocation en
ments for murder, including criminal intention, = compte que gfiEent convaincus de lagsénce
suggest that the jury’s verdict of manslaughter dEsnénts constitutifs du meurtre, y compris
must have been based on provocation, not the [lintention criminelle,aténdiquer que le ver-
problematic direction on criminal intent. Yet this  dict d’homicide involontaire coupable repose sans
conclusion is speculative. The fact remains that the  doute sur la provocation et non sur la directive pro-
jury may have come to its conclusion that the entdtique concernant 'intention criminelle. Cette
respondent was guilty of manslaughter by another  conclusion n’est toutefois qu’uneebgpdtb’
route — the erroneous thesis that serious anger on  fait demeure que le jury a pu arriver, par une autre
its own can negate the criminal intent required for emdfchea’la conclusion que l'intimétait coupa-
murder. The asking of a question related to one  ble d’homicide involontaire coupable soit en
possible route to a verdict does not establish that eradhd la tfese erroeé qu'un grand aes de
the jury actually followed that route. It is quite e peutd’lui seul neutraliser l'intention crimi-
possible that the jury went back to the fundamental  nelle requise par I'infraction de meurtre. Le fait de
issues of criminal intent after hearing the judge’'s  s'interroger sur I'une des voies que le jury a pu
recharge on provocation. In view of the misleading  emprunter pour aars@n verdict ne prouve pas
directives on anger, we cannot be assured that the  qu'il I'a effectivement suivie. |l esfaiyios-
jury was able to carry out its function according to  sible que le jury se soitganubliveau sur les
the law. To put it another way, we cannot be sure  questions fondamerdgeks [lintention crimi-
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that the recharge corrected the potential for the  nellesagroir entendu le nouvel expadl juge

jury deciding on manslaughter on the erroneous  duesraohcernant la provocation. Vu les direc-

basis put forward in the initial charge. tives amlegujui onteté donrees relativemera °
la core, nous ne pouvomdré certains que le jury
s'est acquit” de sonale confornement au droit
applicable. En d’autres termes, on ne pitd Cer-
tain que le nouvel expesa reredié au risque que
le jury opte pour I’homicide involontaire coupable
en se fondant sur les aspects ezsode I'expos’
initial.

3. Conclusion 3. Conclusion

The trial judge erred in his charge to the jury on Le juge du proes a commis une erreur dans son
the effect of anger on criminal intent mensrea  expo® au jury quana l'effet de la catre sur l'in-
and its relationship to manslaughter. This error was  tention coupabheer@urea et a son lien avec
not corrected on the recharge and we cannot infer  I’homicide involontaire coupable. Cette erreur n'a
from the way the trial proceeded that the jury’s  piis corrigge par le nouvel expesét nous ne
verdict of manslaughter was not based on the erro-  pouvoaindu éroulement du pra&s que le
neous initial direction. It follows that the convic-  verdict d’homicide involontaire coupable pmnonc’
tion for manslaughter must be set aside and a new  par le jury ne repose pas sur la directive initiale
trial directed. erroeé. Il s’ensuit que laetlaration de culpabitt
a l'egard de linfraction d’homicide involontaire
coupable doiefre annwde et qu'un nouveau pro-
cés doitetre ordone!

As indicated earlier, the Crown in this appeal, Comme il aet indiqie plus 6, le ministre
relied solely on the trial judge’s misdirections on  public n'a ineagdans le @sSent pourvoi, que
anger and criminal intent. It is therefore unneces- les directiveseegotl juge du pres sur la
sary to comment further on the applicability of the ecelet I'intention criminelle. Il est par cans’
defence of provocation as it may be tendered at the  quent inutile de commenter davantage I'applicabi-
new trial. It will be for the judge on the new trial to  elitde la provocation, puisqu’elle pourratre
determine whether, on the evidence there phkid( nouveau pres. Il appartiendra au juge
presented, the defence of provocation should be  @sigefa ce pras de dterminer si, eedarda
put to the jury. la preuve psente, la @fense de provocation

devraitétre soumise T'app@ciation du jury.

| would allow the appeal and direct a new trial Je suis d'avis d’accueillir le pourvoi et d’ordon-
on second degree murder. ner la tenue d'un nouveaegpmir meurtre au
deuxeéme dege’

Appeal allowed and new trial ordered on second Pourvoi accueilli et nouveau proces ordonné
degree murder. pour meurtre au deuxieme degré.
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