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In 1962, the appellant entered into a collective bar-
gaining agreement to contract or subcontract only to
individuals or companies whose employees were mem-
bers of the affiliated unions of the Toronto Building and
Construction Trades Council. In 1971, the Electrical
Contractors Association of Toronto applied to the
respondent Board to be certified as a bargaining agent
for the electrical contractors of Toronto. In that accredi-
tation process, the IBEW, Local 353 filed a required
document listing all employers for which it claimed bar-
gaining rights but it did not include the appellant’s

En 1962, I'appelante a conclu une convention collec-
tivelle’ s’engagead h'accorder des contrats ou des
contrats de sous-traitance gu'aux personnes et aux

aiési'dont les empl@g étaient membres du Toronto
Building and Construction Trades Council. En 1971,
I'Electrical Contractors Association of Torcepo® d”
esdprla Commission intiee une demande d’aeer”
ditation en tant qu'aggatiafeur pour les entrepre-
nelestriciens de Toronto. Dans le cadre de ce pro-
cessus aditation, la section locale 353 de la FIOE

epa& un document requenun€rant les employeurs

name. In 1978, when province-wide bargaining wasa I'egard desquels elle giteéndait eétenir des droits de
introduced, the bargaining rights of Local 353 were egatiation mais n'y a pas inscrit le nom de I'appelante.

extended to Local 894. In 1990, Local 894 filed a griev-
ance with the Board alleging that the appellant had sub-
contracted electrical construction work to non-union
subcontractors contrary to the provincial collective
agreement. A three-member panel of the Board heard
the grievance. The appellant argued that Local 353 had
abandoned its bargaining rights in part because it omit-

En 1978, lorsqagime’ de egociationa’lI'echelle de
la provistéardroduit, les droits deagjociation de la
section locale 358tractords a la section locale
894. En 1990, la section locale &pd= ah grief
esupe’ la Commission, afjuant que I'appelante
avait damrsous-traitance des travaux de construc-
tiarestrici® a des entrepreneurs dont les empfoy”

ted the appellant’'s name from the document filed in the etaréht pas syndi@s, contrevenant ainaila conven-

1971 accreditation proceedings and Local 894 offered
no explanation for the omission. A first draft of the
panel's decision would have dismissed the grievance

tion collective provinciale. Une formation de trois
membres de la Commission a entendu le grief. L'appe-
lantetanplti que la section locale 353 avait remonc”

based on the abandonment of bargaining rights. Howa ses droits deegociation en partie parce qu’elle avait

ever, after a full Board meeting discussed the draft, a
majority of the panel found that there had been no aban-
donment of bargaining rights and upheld the grievance.
The appellant applied for judicial review. It alleged that
the change between the draft and the final decision was
of a factual nature as opposed to a legal or policy
change, and claimed that there was a breach of natural
justice and a violation of the rules governing institu-
tional consultations. Prior to the hearing of the applica-
tion for judicial review, the appellant obtained an order
compelling the Chair of the Board, the Vice-Chair who
presided over the panel, and the Registrar of the Board

omis d’inscrire son nom dans le doeyogndatis

le cadre du processuaslittgiocr'en 1971, et la sec-

tion locale 894 n’a fourni aucune explication pour
'omission. Un projeedssidh de la formation propo-

sait de rejeter le grief en raison d’'une renonciation aux
droits efpaidtion. Toutefois, aps discussion du

projetewmion” pE€niere de la Commission, les
membres majoritaires de la formation ontacbalou
sence de renonciation aux dratpodetion et ont
accueilli le grief. L'appelantesangrune demande
de obmtldiciaire. Elle a mtendu que la modifica-

tion survenue entre le prejeisida et la dCision

to give evidence with respect to the procedures imple- efinitive était de nature factuelle, par oppositemune

mented by the Board in arriving at its final decision.
This order was reversed on appeal based upon a finding

modification de nature juridique ou de principe, et qu'il
y avait eu violati@yldssde justice naturelle et des

of statutory testimonial immunity. The Divisional Court egtés ggissant les consultations institutionnelles. Avant

later dismissed the application for judicial review and
the Court of Appeal affirmed the decision.

'audition de la demande deleqguatiitiaire, I'appe-

lante a obtenu une ordonnance obligeasidentrde

la Commission, la vice-psidente qui a psid la for-
mation et le registrateur de la Commissagmoigner
relativementa’la pro€dure mise en ceuvre par la Com-
mission pour en arrivea Sa @cision @finitive. Cette
ordonnance &t infirmée en appel sur le fondement de
'exonération de emoigner pevue par la loi. La Cour
divisionnaire a par la suite regeth demande de coote”
judiciaire et la Cour d’appel a confiercette dcision.
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Held (Major and Binnie JJ. dissenting): The appeal
should be dismissed.

Per McLachlin C.J. and L'Heureux-Dah Gonthier,
lacobucci, Bastarache, Arbour and LeBel JJ.: Institu-
tional consultation ensures consistency in the decisions

of an administrative body and does not create an appre-

Arrét (les juges Major et Binnie sont dissidents) : Le
pourvoi est rejet”

Le juge en chef McLachlin et les juges L'Heureux-

ehulGonthier, lacobucci, Bastarache, Arbour et
LeBel : La consultation institutionnelle assuge la coh”
renceds®ns d’'un organisme administratif et ne

hension of bias or lack of independence if the following eecpas de crainte raisonnable de pamiabi de

rules are respected: (1) the consultation proceeding can-

not be imposed by a superior level authority within the

manquepéin@nce si leggles suivantes sont res-

geExt’ (1) la proedure de consultation ne peut pas

administrative hierarchy; (2) the consultation must beetre imposée par un niveau d’autceitSugrieur dans la
limited to questions of policy and law; and (3) even on erdnichie administrative; (2) la consultation doit se

guestions of law and policy, the decision-makers must
remain free to make their own decision. The mere fact
that litigated issues are discussed by a full board does
not amount to a breach of thadi alteram partem rule.

limiter aux questions de principe et de dr@tmé3) m”
relativement aux questions de droit et de principe, les
arbitres doivent demeurer libres de prendre leur propre

dcision. Le simple fait que des questions ayaji €&

Any risk of breaching this rule can be addressed by noti- ebatiles soient dis@€¢$ de nouveau au cours d'une
fying the parties of any new issue addressed in the boaréuniori pEniére ne constitue pas une violation de la
meeting and allowing an opportunity to respond. If egleaudi alteram partem. Tout risque de violation de

these rules are met, then adjudicators may modify a
draft decision and a presumption of regularity applies
such that a change between a draft and final reasons will

cae peutefre €liminé si on avise les parties de
toute nouvelle questionesopkavdant laetinion de
la commission et qu'on leur donne la eakssibilit”

not of itself create a presumption that something epondre. Si cesgles sont respexss, les arbitres peu-

improper occurred during institutional consultations.

vent modifier un proje¢dsiah et la Somption de

regularig fait en sorte qu’une modification entre un pro-
jet de motifs et les motifsedihitifs ne donne pas lieu en
soi a la pesomption que quelque chose d'inapprepri’
s’est produit pendant les consultations institutionnelles.

In this case, there is no direct evidence of improper
tampering with the decision of the panel. The only
information available is that discussions took place at
the full Board meeting and that a change was made in
the draft decision. The final decision discarded the idea
that the failure to list the appellant created a rebuttable
presumption of abandonment of bargaining rights and
stated that the omission merely constituted a factor to be
considered in deciding the issue of abandonment. The
change consists in a different conclusion as to the legal
consequences to be derived from the facts, which is a
pure question of law. Moreover, it does not constitute
the application of an entirely new policy since the
change brought the final decision more in line with a
number of cases decided by the Board that made it very
difficult to establish an abandonment of bargaining

En d@spil n'existe aucune preuve directe de
manipulation dedssidh de la formation. Les seuls
renseignements disponibles sont que des discussions ont

ea lee€union pEniére et qu’une modification &té
aEpadhs le projet deedision. La dcision @fini-

taeaes T'idee que 'omission d'inscrire I'appelante
avaitedbena une pesomption efutable de renon-

ciation aux droitegdeiation et a indiqu que

'omissaaitnju’'un des facteurs qui devaiegite”

egampiodr trancher la question de la renonciation.

La modification consiste en une conclesmtediff’
quant aux effets juridiqueslalit des faits, ce qui
constitue une pure question de droit. De plus, elle ne
constitue pas I'application d'un principecretit

noetaatudone qu’elle a rendu laetision @fini-
tive plus compatible avec de nombreuses affaires tran-

rights. It would be speculative to argue that the change ee<lpar la Commission qui ont fait en sorte qu'il est

was prompted by a re-assessment of the particular facts.

degsifficile de faire la preuve de la renonciation

Furthermore, a change from a favourable to ara des droits deagociation. Il serait hypothique de pz-

unfavourable decision by itself does not demonstrate an
apparent failure of natural justice sufficient to justify
judicial review. In the case of an alleged violation of the
audi alteram partem rule, the applicant must establish

an actual breach; an apprehended breach is not sufficient

to trigger judicial review. Here, the record does not indi-

tendre que la modificatocaaige par uneedva-

luation des faits en cause. En outre, modifieciine d”

sion favorable eneai@ath’ @favorable retablit pas

en soi une apparence d'absence de justice naturelle suf-

fisante pour justifier ddedoniciaire. Dans le cas
d'unesym&e violation de la agle audi alteram
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cate an actual breach of thedi alteram partem rule.
There is no indication of a change on the facts, of
impropriety or of a violation of the principles governing

institutional consultation. The change in the decision of
the panel concerned a matter of law and policy.

partem, le demandeur doitetfontrer I'existence d’'une

violatemille; une crainte de violation ne suffit pas

pour donner lieu audientrdiciaire. En I'espce, le

dossier n’'indique aucune viatatierde laegleaudi

alteram partem. Il n’y a aucune indication d’'une modifi-

cation quant aux faits, d'une égularig ou d’une viola-

tion des principesegissant la consultation institution-
nelle. La modification de laetision de la formation
portait sur une question de droit et de principe.

This case reveals a tension between the fairness of the

process and the principle of deliberative secrecy which
plays an important role in safeguarding the indepen-
dence of administrative adjudicators. Deliberative
secrecy also favours administrative consistency by
granting protection to a consultative process. Without
such protection, there could be a chilling effect on insti-
tutional consultations, thereby depriving administrative
tribunals of a critically important means of achieving

consistency. Consistency and independence come at the

price of a less open process and difficulty in building the

evidentiary foundation to prove alleged breaches of nat-
ural justice. However, a court cannot reverse the pre-

elsanpe” affaireenéle I'existence d’une tension
entre le eardqtiitable du processus et le principe
du secradlidaré, qui joue unale important dans la
protection deefiadfance des arbitres administratifs.
Le secretlthérd favoriseegalement la carence
administrative au moyen de la protection cqerdaonf’
un processus consultatif. Sans cette protection, il risque
d’'y avoir un effet paralysant sur les consultations insti-

tutionnelles, ce qui priverait les tribunaux administratifs

d'un moyen essentiel d'assueseraecdtd cad’
rence eepemtiance sont assorties du prix que cons-
tituent un processus moins ouvert et la difisiilt”
le fondement probatoireavidamontrer les @su-

sumption of regularity simply because of a change in eesnvViolations desegles de justice naturelle. Toute-

reasons for a decision in the absence of any further evi-
egularig simplement en raison d’une modification dans

dence.

fois, une cour ne peadapes la pSomption de

les motifs de la €Cision en I'absence de toute preuve
additionnelle.

Although the appellant failed to ask for reconsidera-

tion, reconsideration did not constitute an absolute pre-

requisite to judicial review.

Per Major and Binnie JJ. (dissenting): This appeal

tests the limits of the rule that panel members can con-

sult a full board on matters of law or policy but not of
fact. The concept of “policy” has been stretched beyond
its breaking point in this appeal and the principle that
“he who hears must decide” should be vindicatéd
v. Consolidated-Bathurst Packaging Ltd., [1990]

1 S.C.R. 282, should not be interpreted to authorize a
full board to micro-manage the output of particularc.
panels to the extent evident in this case. Compliance
with the rules of natural justice raises a legal issue and

the standard of review is correctness.

Consolidated-Bathurst Packaging Ltd.,

enM”si 'appelante a omis de demander un nouvel
examen, une telle mesure ne constituaiep&blen pr’

obligatoire au casigjudiciaire.

Les juges Major et Binnie (dissidents): Leepent

pourvoi porte sur les limitesede lseton laquelle

les membres d'une formation peuvent consulter une

commission dans son ensemble sur des questions de
principe, par oppositides questions de fait. La

notion de « principe » att dEmesuementetendue dans
le pEsent pourvoi et le principe voulant que « celui qui

entend doit trancheetreddiféendu. L'aret STBA
[1990]

1 R.C.S. 282, ne daiepatefpett comme permet-
atamte’ commission dans son ensemble de faire la

microgestion des conclusiees piar des formations

particuliéeres d'une fegn aussevidente que dans lagr’
sente affaire. La conforngitaux egles de justice natu-
relle est une question de droit et la norme de otest
celle de la dcision correcte.

The procedure in this case violated the requirement

that a full board can only discuss policy and law.
Although the issue of “abandonment”, when considered

in the abstract, has a policy component, the change in

Leepwre adomté dans la @sente affaire a viel”
'exigence qu’'une commission dans son ensemble doit
se limiter aux questions de principe et deedreit. M”

si, lorsqu’elle est exatmifiépn abstraite, la ques-
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the panel's reasons was a re-assessment of fact. The tion de la « renonciation » comporte un aspect principe,
Board’s jurisprudence has developed the legal and pol- la modification des motifs de la formation constituait
icy content of the concept of abandonment of bargaining  efealdation des faits. La jurisprudence de la Com-
rights in terms of active promotion of rights and it was missiefahoE le contenu juridique et de principe de
for the panel to determine in the factual context of this la notion de renonciation aux dratodation rela-
particular case whether this standard was met. The panel tivarteeptomotion active des droits, et il incombait
made it clear that it considered abandonment to be aa la formation de eferminer dans le contexte factuel de
issue of fact. The Board’s policy was never in doubt and  dagmte affaire si cette normeit respeeté. La for-
was defined in the same language in the initial and final mation a endlgirément qu’elle considait la renon-
decisions. ciation comme une question de fait. La politique de la

Commission n'a jamaisté mise en doute eted&” dicrite

dans les mmes termes dans ledsSion &finitive et

dans la dcision initiale.

The undisputed evidence is that the initial decision La preuve non enégle que, dans sadision
held as a fact that the union had abandoned its bargain- initiale, la formatienla donclusion de fait que le
ing rights, the final decision held as a fact that it had syndicat avait iea@®s droits deegjociation et que,
not, and the intervening event was the full Board meet- dansdgsiali éfinitive, elle a tig la conclusion de
ing. The reasonable inference is that factual matters fait que le syndicat n’avait pag eesenddroits, et
were referred for discussion at the full Board meeting. evéliement qui s’est produit entre ces deexisions
est la Eunion pé€niére de la Commission. Celaenea
la conclusion raisonnable que des questions de fait ont
et renvoges pour fin de discussianla gunion pé-
niere de la Commission.

While the finding of testimonial immunity prevents ele si la conclusion gu'il y a exerdtion de I'obli-
determining the Board’s decision-making process, it gatiormeitiner emphe que le processusaision-
does not prevent the appellant from establishing a basis nel de la Commissioatesaitird; elle n'empthe
for judicial review. The Board cannot rely on legislation pas l'appelangtaldif le fondement d’'un cowtE
to deny all legitimate access to relevant information and judiciaire. La Commission ne peut pas, avec l'aide du
then rely on the absence of the information as a concluegisléteur, priver une personne de touteacBgitime
sive answer to the complaint. The difficulties of proof aux renseignements pertinents, pour ensuite invoquer
presented in this case should be factored into the evi- 'absence deeoess ménseignements en tant que
dentiary burden of proof placed on the appellant. eporise dferminantea’la plainte. Les difficu§ en
matiere de preuve qui segeéntent en I'egee doivent
étre considfées comme faisant partie du fardeau a@e pr’
sentation de la preuve reposant sur I'appelante.

The Ontario Court of Appeal considered the Board's La Cour d’'appel de I'Ontario & egtanla proe”
proceedings to be protected by the “presumption of reg- dure de la ComnaisstqoréEgée par la « @Somp-
ularity”. The strength of the evidence necessary to dis- tionedalafi€ ». La force de la preuveecéssaire
place this presumption depends on the nature of the case  gfotar Cette mSomption varie selon la nature de
and, having regard to the difficulties of obtaining evi- I'affaire et, compte tenu des difiogltaeproudes
dence, the appellant should be held to have discharged I'appalafinir desléments de preuve, elle doit

its evidentiary onus. The Board has to live with the reaetre juge sEtre acquitte de sa charge deepentation.
sonable inference that the full Board meeting influenced La Commission doit vivre avec la conclusion raisonna-
a reversal of fact-driven issues. There is a public interest ble queuhéon” pEniere a eu une influence sur le
in the integrity of decision-making at stake and the changement d’opinion eeldet ‘questions reposant
appellant has made outpaima facie case for judicial sur les faits. Il y a uneréf public dans I'intgrit¢ du
review. As the Board’s procedure violated the principles processtisiatinel en cause et I'appelantestabli
of natural justice, the resulting order was made without une preine facie pour les fins du corgié judi-
ciaire. Etant done”que la proedure suivie par la Com-
mission contrevenait aux principes de justice naturelle,
'ordonnance en ayanedouk a€té rendue en I'absence
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jurisdiction and should be set aside despite the existence

of privative clauses.
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the respondent International Brotherhood of Elec-  l'ieimia Fraternd’internationale des ouvriers
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The judgment of MclLachlin C.J. and Version ftaise du jugement du juge en chef
L'Heureux-Dulg, Gonthier, lacobucci, Bastarache, @ McLachlin et des juges L'Heureug;Dub’
Arbour and LeBel JJ. was delivered by Gonthier, lacobucci, Bastarache, Arbour et LeBel

rendu par

LEBEL J. — LE JUGE LEBEL —
|. Introduction |. Introduction

The main issue raised by this appeal is whether La principale question en litige dans legent
the rules of natural justice were breached by the  pourvoi est de savoir si la Commission des rela-
Ontario Labour Relations Board (“OLRB” or tions de travail de I'Ontario (GRIO » ou la
“Board”) when a three-member panel of the Board  « Commission ») @ lei®légles de justice natu-
upheld a grievance filed by the respondent Interna-  relle lorsqu’'une formation de trois commissaires a
tional Brotherhood of Electrical Workers, Local  accueilli un griepat contre I'appelante, Ellis-
894 (“Union” or “IBEW, Local 894") against the  Don Limited, par l'ineé@la Fraterné’internatio-
appellant Ellis-Don Limited. The question of the  nale des ouvrielamirici€, section locale 894
breach of the rules of natural justice arose when (le « syndicat » ou la « section locale 894 de la
the appellant learned that a first draft of the deci- FIOE »). La question de la violatioegties dé
sion would have dismissed the grievance and that a  justice naturelle s'estipesjue I'appelante a
full Board meeting had been held during which  appris que le grief a#aitje€ dans un projet
this draft was discussed. The appellant suggests edsiadh initial et que ce projet avaitt discu&’
that the differences between the draft and the final  au cours dun®n’ pEniere de la Commission.
decision that allowed the grievance are the result L'appelante affirme que leerdi#s entre le
of a change in the assessment of the facts. Ellis-  projet etdisiali @finitive qui a accueilli le
Don alleges that this constitutes sufficient evidence  geebdlent d’'un changement dansvidluation
that factual matters were discussed at the full des faits. Ellis-Deguallqu’il s’agit & d'une
Board meeting, in violation of the rules established preuve suffisante que des questions destit ont ~
by this Court inIWA v. Consolidated-Bathurst ~ discugesa la Eunion pEniére de la Commission,
Packaging Ltd., [1990] 1 S.C.R. 282. ce qui contrevient awegles etablies par notre

Cour dans l'aret STBA c. Consolidated-Bathurst
Packaging Ltd., [1990] 1 R.C.S. 282.

Il. The Facts Il. Les faits

This matter has a long history and is closely tied L'affaire remonte loin et elle estroitement &e
to the evolution of the labour relations system ina I'évolution du systme de relations du travail
the Ontario construction industry and to its move  dans l'industrie de la construction en Ontario ainsi
towards a more centralized collective bargaining agsonh orientation vers un sgsié de agocia-
system. In 1962, Ellis-Don was a very active gen-  tion collective plus ceatrglis1962, Ellis-Don
eral contractor, but was entering the Toronto maretait ‘un entrepreneuregéral ties actif, mais elle
ket for the first time. A system of local collective  s’attaquait au neadg Toronto pour la preee
bargaining prevailed in the construction industry at ~ fédis.cette €poque, il existait un symtie de
this time. Ellis-Don entered into a “Working egociations collectives locales dans I'industrie de
Agreement” with the Toronto Building and Con-  la construction. Ellis-Don a conclu avec le Toronto
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struction Trades Council (*Council”), in which  Building and Construction Trades Council (le

Ellis-Don agreed to employ only members of the  « Conseil ») une « convention de travail ». Elle s’y

unions affiliated with the Council and to contract  engageaitemployer que les membres des syn-

or subcontract only to individuals or companies dicats effihu Conseil ed h'accorder des con-

whose employees were members in good standing  trats ou des contrats de sous-traitance qu'aux per-

in the unions affiliated with the Council. The sonnes et auxetscidont les empl@g €taient

Working Agreement provided for automatic = membreseglerde ces syndicats. La convention

renewals unless notice of termination was given  de travaWogydit son renouvellement automa-

(such notice was never given). tiqgue sauf avis efgliation (cet avis n’a jamais
et donm).

Local 353 of the International Brotherhood of La section locale 353 de la Frateenititernatio- 3
Electrical Workers (“IBEW, Local 353") was affil-  nale des ouvriersedactrici® (la « section locale
iated with the Council. It was and still is the IBEW 353 de la FIOEta)t ‘affiliée au Conseil. Elle
local with jurisdiction in the Toronto area (the  avait et a toujours etemge exclusive dans la
respondent Union, Local 894, was not yet a mem-egiari de Toronto (le syndicat intén’section
ber of the Council in 1962). locale 894 etdit pas encore membre du consell

en 1962).

In 1971, the Electrical Contractors Association En 1971, I'Electrical Contractors Association of 4
of Toronto applied to the OLRB to be certified asa  Torompoda aums de la CRTO une demande
bargaining agent for the electrical contractors of  deditation en tant qu'agentegociateur pour
Toronto. According to the regulations then in les entreprergacdriciens de Toronto. Confor-
force, upon filing of that application by the ementa la Eglementation alors en vigueuar,la
employers’ association, the IBEW, Local 353 had  suite ejdtdde cette demande par I'association
to list the employers in respect of which they  d’employeurs, la section locale 353 de la FIOE
claimed to hold bargaining rights on a form known devait fournir, sur un formulaire connu comme
as Schedule F. 'annexe F, une liste des employeliegard des-

guels elle petendait dtenir des droits deegocia-
tion.

IBEW, Local 353 failed to list Ellis-Don as an  La section locale 353 de la FIOE omit d’inscrire 5
employer in the form it filed in response to the  Ellis-Don en tant qu’employeur dans le formulaire
application of the Electrical Contractors Associa- qu’elle epa¥ en Eponsea’ la demande de
tion of Toronto. I'Electrical Contractors Association of Toronto.

In 1978, there was a move towards a province- En 1978, le egime de agociation dans I'indus- 6

wide bargaining scheme in the industry. The juris-  trie a comegs@Eppliquera’I'échelle de la pro-
diction of the Council was extended to include vince. La @ienre du Conseil s'estendue au
Central Ontario in 1979. Local 894 of the IBEW  centre de I'Ontario en 1979. La section locale 894
became affiliated with the Council. By amending de la FIOE est devenueefdili” Conseil. Des
legislation, the bargaining rights of the IBEW, modificatioegi$latives ont fait en sorte que les
Local 353 in respect of Ellis-Don’'s employees  droits dgatiation de la section locale 353 de la
were to be extended to Local 894, provided those  FIOE relativement aux emg®Ellis-Don ont
bargaining rights had not been abandoned bgté atcorésa la section locale 894, dans la mesure
Local 353 prior to the introduction of the province- u la section locale 353 n’avait pas ren@actes
wide bargaining scheme. droits avant la mise en ceuvregine de ago-
ciation a I'echelle de la province.
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On January 12, 1990, the Union filed a griev- Le 12 janvier 1990, le syndicatpdsa un grief
ance with the Board, alleging that the appellant esipie la Commission, afjuant que I'appe-
had subcontracted electrical construction work to  lante avaitedenmsous-traitance des travaux de
non-union electrical subcontractors, contrary to the  constructi@heetri€ie a des entrepreneurs dont
provisions of the provincial collective agreement les enmgdayétaient pas syndigs, contrevenant
between the Electrical Trade Bargaining Agency  ainsi aux dispositions de la convention collective
of the Electrical Contractors Association of  provinciale conclue entre I'Electrical Trade Bar-
Ontario, the IBEW, and the IBEW Construction  gaining Agency de I'Electrical Contractors Asso-
Council of Ontario representing its affiliated local  ciation of Ontario, la FIOE et le conseil de I'Onta-
unions. rio de la FIOE, repsentant ses syndicats locaux

affilies.

A three-member panel of the OLRB presided Une formation de trois membres de la CRTO
over by Vice-Chair Susan Tacon heard the griev- esigée par la vice-@sidente Susan Tacon enten-
ance. The appellant did not dispute that it had sub-  dit le grief. L'appelante ne nia pas avo& accord”
contracted some work to non-union electrical con-  des contrats de sous-traitdaseentrepreneurs
tractors. However, it argued that it was not bouncelectriciens dont les empleg nétaient pas syn-
by the provincial agreement because the IBEW, eahqille petendit toutefois ne pare liée par
Local 353 had abandoned its bargaining rights la convention provinciale parce que la section
prior to the introduction of the province-wide bar-  locale 353 de la FIOE avait reases droits de
gaining scheme, when it failed to include the name egogiation avant la mise en ceuvre dgime de
of Ellis-Don in Schedule F of the accreditation egnCiationa I'echelle de la province lorsqu’elle
proceedings of the Electrical Contractors Associa-  avait omis d'inscrire sorarf@nnexe F de la
tion of Toronto. According to Ellis-Don, this omis-  demande d'editation de I'Electrical Contrac-
sion and the IBEW, Local 894’s failure to call evi-  tors Association of Toronto. Selon Ellis-Don, cette
dence to explain it, demonstrated either that the  omission et le fait que la section locale 894 de la
IBEW, Local 894 in fact recognized that it did not  FIOE n'avait passemé” d'éléments de preuve
hold bargaining rights on behalf of the appellant’'s  pour I'expliqguamalitrait que la section locale
employees or that these bargaining rights had been 894 de la FIOE reconnaissait dans les faits qu’elle

abandoned. ne pcedait pas de droits deegdciation au nom
des emplogé de l'appelante ou qu'elle y avait
renone.

After the hearing of the grievance, a draft deci- Aprés l'audition du grief, la vice-psidente
sion was prepared by Vice-Chair Tacon. This draft ~ Taemlig€a un projet deedision. Ce dernier
proposed to dismiss the grievance on the ground  proposait de rejeter le grief pour le motif que la
that the IBEW, Local 353 had failed to list Ellis- section locale 353 de la FIOE avait omis d’inscrire
Don on Schedule F at the time of the certification  le nom de ElliséDitannexe F au moment de la
proceedings of the Electrical Contractors Associa- demande dthttion de I'Electrical Contrac-
tion of Toronto and was thus deemed to have aban-  tors Association of Toronto et efaielgonc
doned its bargaining rights with respect to the epue avoir renorea ses droits deegociation
appellant: relativemera 'appelante :

Local [8]94, the applicant herein, called no evidence to TRAUCTION] La section locale [8]94, la demanderesse
explain the failure of Local 353 to include Ellis-Don on en lexspn n'a peSeng” aucurelément de preuve pour
schedule F, as would be expected if the union in the expliquer I'omission de la section locale 353 d’inclure
accreditation application thought it possessed bargain- Ellis@Dbanhexe F, ca& quoi on s’attendrait si le

ing rights visa-vis Ellis-Don. Absent an explanation, syndicatevigar la demande d’aeditation croyait

the most reasonable inference is that the union in the avoir des droitegdeiation visa-vis Ellis-Don.
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accreditation application assumed it did not possess Faute d’explication, la conclusion la plus raisonnable °
such bargaining rights in 1971, when the accreditation tirer est que le syndicparig’ demande d’aeddita-
application was filed. In effect, the union was asserting tion a tenu pour acquis qu'il n'avait pas de droits de
it did not have bargaining rights for Ellis-Don. The egociation en 1971, au moment dwepdt de la
respondent union in the accreditation application must demande atl@gation. Dans les faits, le syndicat
be taken to have abandoned whatever bargaining rights affirmait ne pas avoir de dreigedatioh concer-
it possessed as against Ellis-Don at the latest by that nant Ellis-Don. Le syndicatvisfirpar la demande
point. The mere use by Ellis-Don of union electrical d’adddtion doitetre considié comme ayant renoec’
subcontractors is not tantamount to granting voluntarya tout droit de egociation gu’il pouvait avoir relative-
recognition anew once the bargaining rights created by aElis-Don au plus tard e momentd. Le simple
the working agreement were extinguished. recours par Ellis-Bodes sous-traitants dont les
employés étaient syndiges nEquivaut pasa une nou-
velle reconnaissance volontaire une fateints les
droits de megociation ceés par la convention de travail.

The consequences of the Board’s finding that bar- La conclusion de la Commission que la section locale
gaining rights had been abandoned by Local 353 IBEW 353 de la FIOE avaiteemondroits de egociation
prior to 1978 is that that trade union cannot “plug into” avant 1978 a commeqummse que le syndicat ne

the province-wide scheme so that the issue of abandon- peut pasegrslist’au egime provincial, de sorte
ment post 1978 does not arise. Local [8]94, the appli- que la question de la renonciasaol®aBrne se pose
cant in the instant grievance referral, relies on that prov- pas. La section locale [8]94, la demanderesse dans le

ince-wide scheme to acquire the bargaining rights which cadreedenirgrief, invoque cegime provincial en

it seeks to enforce against Ellis-Don. In the Board’s vue dexiqleés droits de egociation qu’elle entend

view, no such rights were held by Local 353 in 1978 so faire respecter par Ellis-Don. La Commission est d’avis

that the legislation in 1978 and the subsequent amend- gue la section locale 353 n'avait aucunegdyodiale n”

ments could not extend any bargaining rights to Local tion en 1978, de sorte que les dispegisiativé's de

[8]94. [Emphasis added.] 1978 et les modifications sgbehtes n'ont pas pu
conférer un tel droia’la section locale [8]94. [Je sou-
ligne.]

The draft decision was circulated among all the Le projet de dcision fut transmisa ‘tous les 10
members of the OLRB and Vice-Chair Tacon membres de la CRTO et la e&idgntfe Tacon
called a full Board meeting to discuss its implica-  convoqua aaogioh pEniere de la Commission
tions. It appears that this meeting was held on  pour discuter de ses effetse@ette aurait eu
January 27, 1992. lieu le 27 janvier 1992.

On February 28, 1992, the Board released its Le 28 €vrier 1992, la Commission rendit sall
final decision, upholding the grievance (Board ecidion dfinitive, qui accueillait le grief (le
member Trim dissenting): [1992] OLRB Rep. 147. membre Tetant dissident) : [1992] OLRB
The majority found that there had been no aban-  Rep. 147. Les membres majoritaires conclurent, au
donment of bargaining rights by the Union in spite  par. 54, que le syndicat n'avait paserarssx’
of the omission of Ellis-Don from schedule F (at  droits dgatiation malgr’l'omission du nom de
para. 54): Ellis-Dora’I'annexe F:

The absence of evidence to explain the omission of TRAOUCTION] L'absence de preuve expliquant
Ellis-Don from the schedule F filed by Local 353, I'omission du nom de Ellis-®dannexe F dpoge
IBEW in the accreditation application is of concern to par la section locale 353 de la FIOE dans le cadre de la
the Board. The question for the Board is whether this demande eti#tation peoccupe la Commission, qui
omission, of itself, is sufficient, in the context of all the estime gu'il s’agit de savoir si cette omission est suffi-
other circumstances, to cause the Board to conclude that sante en soi, dans le contexte de I'ensemble des autres
Local 353 had abandoned the bargaining rights it had circonstances, pour lui permettre de conclure que la sec-
earlier obtained. The omission of Ellis-Don’s name is tion locale 353 avait eermanxcdroits de egociation



232

ELLIS-DON V. ONTARIO (LRB)

LeBel J. [2001] 1 S.C.R.

not inconsistent with abandonment and, thus, may sig-
nify what respondent counsel asserts. However, that
omission is also consistent with an assumption on the
part of the Local that the accreditation application
affected only specialty contractors or that schedule F
speaks only to employers for whom the Local held bar-
gaining rights but who had had employees in the past
(albeit not within the previous year). It appears (and
there is no cogent evidence to suggest otherwise) that
the employer association represented specialty electrical
contractors, not general contractors. In that context, the
name of Ellis-Don may have been omitted, in the

gu’elle avait obtenus auparavant. L’'omission du nom de
Ellis-Don n'est pas incompatible avec une renonciation
et peut donc signifier ce que Il'avocat deelintim”
affirme. Cependant, cette omission est coegrltble

ment avec le fait que la section locale aurait tenu pour
acquis que la demandedifation ne touchait que

les entrepreneciedi®s ou que I'annexe F ne s’ap-
pliquait qu’aux employeurs relativement auxquels la
section locale avait des dregeciiont mais qui

avaient eu desesndplay le pasgquoique pas dans
dapeédente). Il semble (et il N’y a aucune preuve
convaincante du contraire) que l'association d’em-

respondent union’s reply, as apparently were the names

ployeuvesawriait les entreprenewkedtriciens sg-

of other general contractors who had signed the working

eslet’ non pas les entreprenewesdgaux. Dans ce

agreement, to reflect the framing of the original applica-

contexte, le nom de Ellis-Don pewdté@oitis dans

tion. The question is not what is the most reasonable or

edanse du syndicat intep’comme I'ont apparem-

a reasonable inference from the omission of Ellis-Don’s

neéntes noms d'autres entrepreneuesegaux qui

name but whether the omission signifies abandonment.

avaiest Isiggbnvention de travail, compte tenu du

In the Board’s opinion, it is more probable than not that

cadre de la demande initiale. La question n'est pas de

the omission of Ellis-Don’s name from schedule F did

savoir quelle est la conclusion la plus raisonnable ou

not reflect an abandonment of bargaining rights. As

quelle serait une conclusion raiscantide de

well, the context of a consistent pattern of Ellis-Don’s

I'omission du nom de Ellis-Don, mais bien de savoir si

subletting electrical work to “union” contractors prior to

cette omissmuivauta une renonciation. La Commis-

the accreditation application, although not necessarily

sion est d’avis gu'il est plus probable que I'omission du

conclusive proof of the existence of bargaining rights

nom de Ellis-®dfannexe F n’'indiquait pas une

(see paragraph 46 above), cannot be ignored. Given the

renonciation aux dreigocation. De mhe, bien

Board’s finding that the working agreement was duly
executed by the parties and constituted a series of volun-
tary recognition agreements, including the voluntary
recognition of Local 353, and given that the working
agreement was never terminated but, rather, that at least
with respect to the subcontracting of electrical work,
Ellis-Don fully complied with that agreement for many

gu’elle ne constituegpassairement une preuve con-
cluante de I'existence de dregscision (voir le
paragraphe 46 ci-dessus), il ne faut pas faire abstraction
de la pratique constante de Ellis-Don de donner en sous-
traitance des traedentrigne’a des entrepreneurs
dont les empleght syndices. Etant done’la con-
clusion de la Commission que la convention de travail a

years with Ellis-Don receiving the advantages of theett diment sigee par les parties et qu’elle constituait un

working agreement during that period, the Board is not
satisfied, as a matter of fact, that the bargaining rights of
Local 353 were abandoned because of the omission of
Ellis-Don’s name from schedule F. In short, considering
all the circumstances, the Board does not find that Local
353 abandoned its bargaining rights prior to the intro-
duction of province-wide bargaining. [Emphasis added.]

ensemble d'ententes de reconnaissance volontaire,
notamment la reconnaissance volontaire de la section
locale 3&@&netdone que la convention de travail

n'a jaetaigsiliée, mais pluf que, au moins en ce

qui concerne la sous-traitance de tedgatricid,
Ellis-Don s’edrentent confor®é pendant de nom-

breuseeaaitette convention et qu’elle en enbfi-

cié pendant cettegpiode, la Commission n’est pas con-
vaincue que, en tant que question de fait, la section
locale 353 a renomcaux droits deegociation en raison

de lI'omission du nom de Ellis-Doa l'annexe F. En
réesung€, vu I'ensemble des circonstances, la Commis-
sion estime que la section locale 353 n’a pas remanc’
ses droits de egociation avant la mise en ceuvre du
regime de \gociationa I'echelle de la province. [Je
souligne.]
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A few weeks later, in March 1992, a retired Quelques semaines plus tard, en mars 1992, th
member of the OLRB handed over to Ellis-Don a  mengbla retraite de la CRTO renatEllis-Don
copy of the draft that had been circulated to all  une copie du projet que&anvog a tous les
members of the Board. From the same source, membres de la Commission. @aedaouice,
Ellis-Don also learned that a full Board meeting  Ellis-Don appgalément qu’uneetinion pé-
had been held at the request of Vice-Chair Tacon to erenide la Commission ava#étt” tenuea’ la
consider the draft decision. demande de la viesidente Tacon pour exami-

ner le projet de etision.

Ellis-Don claimed that there was a breach of Ellis-Don p€tendit qu'il y avait eu violation des 13
natural justice and that jurisprudential rules gov- egles de justice naturelle et que legles jurispru-
erning institutional consultations had been vio-  dentiellegissant les consultations institution-
lated. Without asking for reconsideration of the  nelles n'avaienegaseSpeaés. Sans solliciter
decision, it applied for judicial review. According  un nouvel examen dedsidh, elle peSenta une
to the appellant, the change between the draft deci- demande ddecqudiCiaire. Selon I'appelante,
sion and the arbitration award ultimately released la modification survenue entre le prejesiad”
by the Board was of a factual nature as opposed to  etdmioh arbitrale rendue par la suite par la
a legal or policy change. This indicated that facts = Commissiait de nature factuelle, par opposi-
had been discussed at the full board meeting, con- atiane modification de nature juridique ou de
trary to the principles established by this Court in  principe. Cela indiquait que les faits aient ~
Consolidated-Bathurst, supra. discugs a la €union p&niére de la Commission,

en contravention des principetablis par notre
Cour dans I'art Consolidated-Bathurst, précité.

Prior to the hearing of the application for judi- Avant I'audition de la demande de caié judi- 14
cial review, the appellant sought an interlocutory  ciaire, I'appelante demanda que soit rendue une
order to stay the decision of the OLRB; it also  ordonnance interlocutoire suspendatisiand”
requested that several members of the Board be de la CRTO; elle requit aussi I'asstgoation °
summoned for examination before an official p@mea’pour fins d'interrogatoire de plusieurs
examiner and that certain documents be produced. n membres de la Commission devant un auditeur
In July 1992, Steele J., of the Ontario Divisional  officiel ainsi que la production de certains docu-
Court, granted an order compelling members of  ments. En juillet 1992, le juge Steele, de la Cour
the Board to appear before an official examiner, divisionnaire de I'Ontario, ordonna aux membres
but refused to stay the decision and to order the de la Commission de atmagie@nt un audi-
production of documents: (1992), 95 D.L.R. (4th)  teur officiel mais refusa de suspenecesiardét
56. In January 1994, a three-judge panel of the  d'ordonner la production des documents : (1992),
Divisional Court reversed the decision of Steele J. 95 D.L.R. (4th) 56. En janvier 1994, une formation
and decided that the members of the Board could de trois juges de la Cour divisionnaire infirma la
not be compelled to appear before an official ecidion du juge Steele et affirma que les membres
examiner: (1994), 16 O.R. (3d) 698. The Divi- de la Commission ne pouvaieatrpahtraints
sional Court based its decision on the common lava compardfe devant un auditeur officiel : (1994),
rule respecting the compellability of administrative 16 O.R. (3d) 698. La Cour divisionnaire fonda sa
tribunal members and on s. 111 of the Ontario ecigion sur laegle de common law relative la
Labour Relations Act, R.S.0. 1990, c. L.2 (now contraignaldlities membres des tribunaux admi-
S.0. 1995, c. 1, s. 117). Leave to appeal this deci-  nistratifs et sur l'art. 11l alesdales relations
sion was denied by the Ontario Court of Appeal inde travail de I'Ontario, L.R.O. 1990, ch. L.2

(maintenant L.O. 1995, ch. 1, art. 117). L’autorisa-
tion d'interjeter appel de cetteecision fut refusé
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June 1994 and by the Supreme Court of Canada in  par la Cour d’appel de I'Ontario en juin 1994 et
January 1995, [1995] 1 S.C.R. vii. par la Cour supg"du Canada en janvier 1995,
[1995] 1 R.C.S. vii.

On December 20, 1995, the Divisional Court Le 20 dcembre 1995, la Cour divisionnaire
dismissed the appellant’'s application for judicial rejeta la demande deleojuiliciaire de I'appe-
review. A unanimous Court of Appeal confirmed lante. La Cour d'agpBlnanimig, confirma ce

this judgment in April 1998 jugement en avril 1998.

lll. Relevant Statutory Provisions lll. Les dispositiomgjiklatives pertinentes

Labour Relations Act, 1995, S.0O. 1995, c. 1 Loi de 1995 sur lesrelations de travail, L.O. 1995,
ch. 1

114. (1) The Board has exclusive jurisdiction to exer-  114. (1) La Commission a congpénce exclusive
cise the powers conferred upon it by or under this Act pour exercer les pouvoirs quedte tamésente loi
and to determine all questions of fact or law that arise in ou qui lui sorerésréh vertu de celle-ci et trancher
any matter before it, and the action or decision of the toutes les questions de fait ou de dreitslilee
Board thereon is final and conclusive for all purposes, casion d'une affaire qui lui est soumiseciSessd”
but nevertheless the Board may at any time, if it consid- ont force de chese Juitefois, la Commission peut
ers it advisable to do so, reconsider any decision, ordeg I'occasion, si elle estime que la mesure est opportune,
direction, declaration or ruling made by it and vary or evisér, modifier ou annuler ses proprescidions,
revoke any such decision, order, direction, declaration ordonnances, directivesclaratibns. [Auparavant
or ruling. [Previously s. 108 of theabour Relations lart. 108 de laLoi sur les relations de travail, L.R.O.
Act, R.S.0. 1990, c. L.2.] 1990, ch. L.2.]

117. Except with the consent of the Board, no mem- 117. Sauf si la Commission y consent, ses membres,
ber of the Board, nor its registrar, nor any of its other son registrateur, et les autres membres de son personnel
officers, nor any of its clerks or servants shall be sont exasn@é l'obligation deetrhoigner dans une
required to give testimony in any civil proceeding or in instance civile ou dans une instance devant la Commis-
any proceeding before the Board or in any proceeding sion ou devant toute autre commission, en ce qui con-
before any other tribunal respecting information cerne des renseignements obtenus dans le cadre de leurs
obtained in the discharge of their duties or while acting fonctions ou en rapport avec celles-ci dans le cadre de la
within the scope of their employment under this Act. egarite loi.

IV. Judicial History IV. Historique des predures judiciaires
A. Divisional Court (Decision on the Application ~ A. La Cour divisionnaire (Décision relative a la
for Judicial Review) (1995), 89 O.A.C. 45 demande de contrdle judiciaire) (1995), 89
O.A.C. 45

The court dismissed the application for judicial La cour rejeta la demande de coigrjudiciaire.
review. Adams J., writing for the panel, found that  Le juge Adams, s’exprimant au nom de la forma-
the difference between the draft and the final deci-  tion, conclut que émedifé entre le projet et la
sions reflected a change in the applicable policy orecigidn @finitive constituait une modification des
legal standard, but not a new determination of the  principes ou de la norme juridique applicables,
facts. Adams J. noted that the fact that IBEW, mais non pas une noletellmighation des faits.
Local 353 had omitted Ellis-Don’s name from |l souligna que le fait que la section locale 353 de
Schedule F of the accreditation proceedings of the  la FIOE avait omis d’inscrire le nom de Ellis-Don
Electrical Contractors Association of Toronto anda lI'annexe F de la demande d'aditation de
the fact that this association represented specialty  I'Electrical Contractors Association of Toronto et
electrical contractors, not general contractors, le fait que cette associatieserdait les entre-
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remained unchanged between the draft decision prer@eactriciens seCialigs, et non pas les
and the final award. For Adams J., the Board sim-  entreprenendgsagk, n'avaient pas chamghtre
ply had to decide whether the omission, in and of le projetdssidn et la d€ision &finitive. Selon
itself, dictated the conclusion of abandonment. He  le juge Adams, la Commission devait simplement
wrote (at p. 55): dferminer si 'omission en soi menaagssaire-
menta la conclusion qu’il y avait eu renonciation.
Il a écrit,a la p. 55

This determination had a substantial and obvious policyTRAJUCTION] Cette dftermination comportait uelé-
component, notwithstanding the particular manner in ment de principe important et manifeste, lmalgr’
which the panel expressed itself. In this sense, it  enamparticukere dont le la formation s’est expem’

involved a matter which could be addressed at a level of Dans ce sens, elle comportait une question qui pouvait
principle without offending the requirements of natural etre“trancké au niveau des principes sans contrevenir
justice. aux exigences de la justice naturelle.

Adams J. listed several policy options open to Le juge Adamehun€ra plusieurs choix de prin- 18

the Board: (i) the omission could constityer se  cipe qui s'offraienta’ la Commission : (i) I'omis-

evidence of abandonment; (ii) the omission could sion pouvait constituer en soi la preuve de la

give rise to a rebuttable presumption of abandon-  renonciation; (ii) 'omission pouvait donrer lieu °

ment (thus requiring an explanation from the  unespmption efutable de renonciation (ce qui

IBEW, Local 894); (iii) the omission could consti-  aurait donc ablig'section locale 894 de la FIOE

tute a factor to be considered along with the rest od fournir une explication); (iii) I'omission pouvait

the evidence before the Board; or (iv) the omission  constituer un faceaminer au Brhe titre que

could be irrelevant to the issue of abandonment. les aléeents de preuve sounaida Commis-

Adams J. concluded that the Board had determined  sion; ou (iv) I'omission pouvait n'avoir aucune

that the omission was a factor to be considered, pertinencealagtiestion de la renonciation. Il

without being determinative in the circumstances, conclut que la Commission & djue

even in the absence of an explanation from the I'omissiait Un facteun prendre en consda-

IBEW, Local 894. tion, sans qu’elle ne soétdfminante dans les cir-
constances, ame en I'absence d’explication de la
part de la section locale 894 de la FIOE.

Adams J. noted that the conclusion of the arbi- Le juge Adams fit remarquer que la conclusiort®
tration award was consistent with the unlikelihood  dedeigion arbitraleefait compatible avec I'im-
that the Union intended to abandon its bargaining  probaldflithe intention du syndicat de renoncer
rights and with the case law and policy of thea ses droits deegociation ainsi qu'avec la juris-
Board which required unequivocal evidence that a  prudence et la politique de la Commission, qui exi-
trade union has “slept on its rights” (p. 56). geait la preuve sapsvdque qu'un syndicat
Accordingly, Adams J. found that there was no  avaRAPUCTION] « négligé de faire valoir ses
basis to infer that members of the Board who were  droits » (p. 56). P@&goemsa son avis, rien ne
not on the hearing panel might have participated in ~ permettaiédigrd que les membres de la Com-
the panel's fact-finding. Adams J. referred to the  mission qui ne faisaient pas partie de la formation
decision of the Ontario Court of Appealkimanv.  ayant entendu l'affaire auraient peait€ particig’
College of Physicians & Surgeons of Ontario  a I'appgciation des faits. Il cita laedision rendue
(1992), 94 D.L.R. (4th) 193, to support the idea  par la Cour d'appel de I'OntaricKtans. Col-
that modern decision-making cannot be made irege of Physicians & Surgeons of Ontario (1992),
complete isolation. Adams J. explained that, if the 94 D.L.R. (4th)dlB&ppui de l'idse que, de nos
appellant suspected that there had been a discus- jours, la prigeisiendhe peut pas avoir lieu
sion of factual issues at the full Board meeting, it  dans un isolement complet. Il expliqua que, si I'ap-
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should, at least as a matter of courtesy, have given  pelante estimait que des questions de fait avaient
the Board an opportunity to explain itself by seek-et¢ discugesa la Bunion pEniére de la Commis-
ing reconsideration. Finally, in the opinion of  sion, elle aunajtadi" moins par courtoisie, donner
Adams J., the decision of the Board was nof la’Commission la possibiitde s’expliquer en
patently unreasonable. demandant un nouvel examen. Enfin, le juge
Adamseétait d’avis que la &ision de la Commis-
sion nétait pas manifestemenedisonnable.

B. Court of Appeal (1998), 38 O.R. (3d) 737 BLa Cour d'appel (1998), 38 O.R. (3d) 737

A unanimous Court of Appeal dismissed the La Cour d'appel rejeta I'apped 1'unanimig.
appeal. It held that the appellant had not estab- Elle a @wdsidque l'appelante n’avait pas
lished that the change in the panel’'s decision wasemaite que la modification de laedision de la
the consequence of interference by the full Board  formation e#aitause par I'ingrence de I'en-
in the panel’s fact-finding process. A review of the  semble des membres de la Commission dans le
record revealed that the possibility of interference  processus di@afioh des faits de la formation.
by the full Board on factual matters amounted to  L’examen du dossier enéé que la possibild”
little more than speculation. The court was satis-  dirgce de la part de I'ensemble des membres
fied that the change was the result of the applica- de la Commission relativement aux questions de
tion of a different legal standard to the facts intro-  fait constituait tout au plus une déggotfa cour
duced in evidence before the panel. etaif convaincue que la modificatiorabulait de
I'application d’'une norme juridique défente aux
faits pEsenés en preuve devant la formation.

The court held, at p. 740, that the panel had not La cour concluta’la p. 740, que la formation
speculated on the intention of the IBEW, Local n’avait@ass d’hypotleses sur les intentions de
353 in omitting the appellant's name from Sched- la section locale 353 de la FIOE, lorsqu’elle a omis
ule F: d’inscrire le nom de I'appelangel’annexe F :

The fact of the omission, that the employer associationTRAQUCTION] Les faits selon lesquels il y a eu omission,
involved in the application represented special electrical gue l'association d’employegspaisia demande
contractors, not general contractors, that Ellis-Don is a eseptait des entreprenetsctriciens setiali€s, et
general contractor who had signed the provincial work- non pas des entrepresreunesng que Ellis-Don est
ing agreement, that other general contractors who had un entreprenénal gui avait siga’la convention de
signed the agreement were also omitted from Schedule travail provinciale, que le nom d'autres entrepreneurs
F, that Ellis-Don obtained the benefit of the agreement eréigux ayant sign’la convention aedalementeté
and that it had used only unionized electrical contractors arfinexe F, que Ellis-Don ehéficié de la con-
until the grievance gave rise to this dispute, were all in vention et qu’elle n'avait fait appeliegr’'entrepre-
evidence and were not speculation. neslectficiens dont les empleg€taient syndiges
jusqu'au grief ayant domnlieu au pesent litige, ont
tous €t pesengs en preuve et etaient pas des hypo-
théses.

The Court of Appeal also found that the Divi- La Cour d'appel d€ida€galement que la Cour
sional Court had correctly refused to draw an  divisionnaire avaiteefusC raison de tirer une
adverse inference from the Board’s refusal to dis-  conclusifewvdfable du refus de la Commission
close the internal deliberations which took place at  edéler le contenu desetibérations internes qui
the full Board meeting. According to the Court of  avaient eu dieza €union pEniére. A son avis,
Appeal, a presumption of regularity applied, as  unes@miption de egularie s’appliquait puis-
there was no evidence that the procedure at the full  qu’il n'y avait aucune preuve quedngreci-
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Board meeting in question departed from its usual avi Eunion pEniere en questiomrtait diffé-
practice, whereby discussion was limited to the rente de la pratique habituelle, en vertu de laquelle
policy implications of a draft decision. The mere la discusstait limitte aux epercussions de

fact that the construction panel had changed its  principe d'un projecdsgarh. Le simple fait que
conclusion could not give rise to an inference that la formation du secteur de la construction avait

the Board had acted improperly during the consul-  medii" conclusion ne pouvait pas emtea’la

tation process. etluction que la Commission avait agi dedfa,
inapproprée au cours du processus de consulta-
tion.

V. The Issues V. Les questions en litige

This appeal does not challenge the legality of an Le présent pourvoi ne conteste pasdgdlig du 23
institutional consultation process within adminis-  processus de consultation institutionnelle des orga-
trative bodies like the OLRB. Moreover, there has nismes administratifs comme la CRTO. De plus,
been no suggestion that the Court should revisit the  on n’'a pgngd que notre Cour devadtea-
rules established i€onsolidated-Bathurst, supra,  miner les eglesetablies dans les a&tsConsolida-
and Tremblay v. Quebec (Commission des affaires  ted-Bathurst, précité, etTremblay c. Québec (Com-
sociales), [1992] 1 S.C.R. 952. At issue in this mission des affaires sociales), [1992] 1 R.C.S. 952.
appeal is whether the Board complied with these  Est en litige danssienpipourvoi la question de
rules when it held the full Board meeting and dis-  savoir si la Commission s’est ceafarroés
cussed the grievance against Ellis-Don. Thisegles lorsqu’elle a tenu sauriion pEniére pour
requires us to discuss the nature of the evidentiary  discuter du gpefedcontre Ellis-Don. Nous
burden on a party applying for judicial review devons donc examiner la nature du fardeau de pr’
because of an alleged breach of natural justice. sentation de la partie qui demande ale@ contr”

judiciaire en raison d'une esun€e violation des
regles de justice naturelle.

The appellant submits several closely linked L'appelante pesente plusieurs argumergsoi- 24
propositions. First, it asserts that the change in the  temest Rreméiement, elle affirme que la
final decision was of a factual nature and that this  modification agpaténs la etision dfinitive
is sufficient to prove that factual matters were dis-etait” de nature factuelle et que cela suffit pour
cussed at the full Board meeting. The appellant  prouver que des questions dedtgitabiurées
also contends that the Court should intervene aa la €union pEniére de la Commission. L'appe-
the change raises a reasonable apprehension of a lante segéilembént que notre Cour doit inter-
breach of natural justice. It suggests that the  venir puisque la modificati@veauie crainte
refusal of the Board to offer evidence about its  raisonnable de violatioegles de justice natu-
internal decision proceedings gave rise to the relle. Elle avance que le refus de la Commission de
application of a presumption of irregularity that egehter de®léments de preuve relativemeat °
would permit courts to imply that there has been  son processisiahinel interne entmrgé I'appli-
improper tampering with the evidence during the  cation d'uresgonption d'iregularig qui per-
full Board conference. mettrait aux tribunaux deddite qu’il y a eu

manipulation de la preuve au cours dedanion
pléniére de la Commission.

The Court also has to decide whether the appel- Notre Cour doiegalement eferminer si I'omis- 25
lant's failure to ask for reconsideration of the  sion de I'appelante de demander un nouvel examen
Board’'s decision constitutes a bar to judicial de daision de la Commission rend irrecevable
review. sa demande de cari&judiciaire.
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VI. Analysis VI. Analyse
A. The Rules Concerning Ingtitutional Consulta- ~ A. Les regles relatives a la consultation institu-
tion tionnelle

The problems relating to procedures of institu- Les probEmes relatifs aux predures de con-
tional consultation within administrative bodies  sultation institutionnelle des organismes adminis-
have been thoroughly canvassed in the reasons of trati&téoekposs de fapn exhaustive dans les
Gonthier J. inConsolidated-Bathurst, supra, and  motifs du juge Gonthier dans lesstsConsolida-
Tremblay, supra. A mere reminder of the princi- ted-Bathurst et Tremblay, précités. Un simple rap-
ples set out in these decisions will suffice here to  pel des prinetpbiis dans cesedisions suffit
deal with the main legal issues presented by this  pour les fins de 'examen des principales questions
case. en litige soulees par la @sente affaire.

In the Consolidated-Bathurst case, the legality Dans l'affaireConsolidated-Bathurst, la legalig
of institutional consultation procedures within  des prhaes de consultation institutionnelle des
administrative bodies had been put in doubt for  organismes administratifss@vaiise en doute
two reasons. First, it was argued that these proce-  pour deux motifs. En premier lieuetmdupr’
dures created a reasonable apprehension of bias que cedysescéaient une crainte raisonnable
and lack of independence on the part of the adjudi- de partétlit’'un manque d'irependance de la
cators. The members of an administrative body part des arbitres. Les membres d’'un organisme
hearing a case might be subject to undue pressure  administratif qui entendent une affaire sont suscep-
from other colleagues or from their hierarchical tibles de faire I'objet de pressions indues de la part
superiors. These pressures would come from per-  de leueguwedi ou de leurs senéurs hérar-
sons who would not have heard the evidence nor  chiques. Ces pressions proviendraient de personnes
the arguments of the parties, and would neverthe-  qui n'auraient pas entendu la preuve ni les argu-
less be in a position to influence the final decision.  ments des parties et qui sezaiembims bien
Second, it was suggested that these consultations egslgudur influencer laedision @finitive. En
also breached thaudi alteram partemrule, as new  second lieu, on aefandu que ces consultations
arguments might be raised during the full Board  contrevenaigalementa’la Egle audi alteram
discussion without being communicated to the parpartem, puisque de nouveaux arguments pouvaient
ties. étre soulegs pendant les discussions deearnion

pléniere de la Commission saeg€ communiges
aux parties.

Writing for the majority, Gonthier J. recognized S’exprimant au nom des juges majoritaires, le
the legitimacy of institutional consultations to  juge Gonthier a reconreglanhité des consulta-
ensure consistency between decisions of different  tions institutionnelles en tant que moyen d’assurer
adjudicators or panels within an administrative  laerehte des atisions rendues par dfénts
body. Indeed, the critical nature of this procedure  arbitres owreliffés formations au sein d'un
was underlined later by the judgment of this Court  organisme administratif. D’ailleurs, l'importance
in Domtar Inc. v. Quebec (Commission d’appel en  vitale de cette praxure a par la suitet souli-
matiere de lésions professionnelles), [1993] grée par notre Cour dans I'etrDomtar Inc. c.

2 S.C.R. 756. Writing for a unanimous Court, Québec (Commission d'appel en matiére delésions
L'Heureux-Dul® J. observed that ensuring theprofessionneles), [1993] 2 R.C.S. 756. S'expri-
consistency of decisions of administrative bodies = mant au nom de notre Caoanimit, le juge
or tribunals was not a proper function of judicial L'Heureux-Bub fait remarquer qu'’il n'appar-
review by superior courts. Inconsistencies or con-  tient pas aux cours de juridicteiestgpd’as-
flicts between different decisions of the same tribu-  surer lareoice desatisions des organismes et



[2001] 1 R.C.S.

ELLIS-DON C. ONTARIO (CRT)

Le juge LeBd 239

nal would not be reason to intervene, provided the
decisions themselves remained within the core
jurisdiction of the administrative tribunals and
within the bounds of rationality. It lay on the
shoulders of the administrative bodies themselves

to develop the procedures needed to ensure a mod-

icum of consistency between its adjudicators or
divisions Domtar, supra, at p. 798).

des tribunaux administratifs dans le cadre de leur
fonction dedtertrficiaire. Des incarences

ou des contradictions entre |lesediffs dci-
sions dem& tribunal ne constitueraient pas un

motif d’intervention, pourvu queedesors
adleesravent de la congiénce fondamen-

tale du tribunal administratif et qu’elles soient rai-
sonnables. Il incombait aux organismes adminis-
tratifs eux-némes délaborer

les praures

requises pour assurer un minimum de erehce
entre ses arbitres ou ses divisioDsrftar, précite,
p. 798).

1. Apprehension of Bias or Lack of Indepen-
dence

1. Crainte de paetialit’de manque d'ied”
pendance

29

Dans l'argét Consolidated-Bathurst, précité, le
juge Gonthier a egamiglestion de savoir si
I'existence de ce genre dedprecte consulta-

In Consolidated-Bathurst, supra, Gonthier J.
examined whether the existence of this kind of
institutional consultation procedure in itself cre-

ated an apprehension of bias or lack of indepen-
dence as Sopinka J. feared in his dissent. Accord-
ing to Gonthier J., such a procedure would not of
itself raise such an apprehension, provided it was
designed to safeguard the ability of the decision-
maker to decide independently both on facts and
law in the matter. Gonthier J. laid down a set of
basic principles to ensure compliance with the
rules of natural justice. First, the consultation pro-
ceeding could not be imposed by a superior level
of authority within the administrative hierarchy,

but could be requested only by the adjudicators

themselves. Second, the consultation had to be

tion institutionnadkt @h soi une crainte de
patmlide manque d'iegpendance, comme le
redoutait le juge Sopinka dans sa dissidence. Selon
le juge Gonthier, une tebedypmae soulevait

pas en soi cette crainte, pourvu qu’ellecaeit con,
deareiprotger la capaatde I'arbitre de se

prononcer amnfmdEpendante tant sur les faits

que sur le droit dans I'affaire en cause. Il a formul”

un ensemble de principes essentiels aiEARt

rer le respecegles de justice naturelle. Pre-

arement, la pradure de consultation ne pouvait
eprasimpose par un niveau d'autcgiSugrieur

dansrixdhie administrative, mais ne pouvait

limited to questions of policy and law. The mem-etre” demaneé que par les arbitres euwemés.

bers of the organization who had not heard the evi-
dence could not be allowed to re-assess it. The
consultation had to proceed on the basis of the

facts as stated by the members who had actually

ewximent, la consultation devait se limiter

aux questions de principe et de droit. On ne pou-
vait pas permettre aux membres de I'organisation
qui n'avaient pas entenglmdepages de les

heard the evidence. Finally, even on questions ofeévaluer. La consultation devait reposer sur les

law and policy, the decision-makers had to remain
free to take whatever decision they deemed right in

their conscience and understanding of the facts and

the law, and not be compelled to adopt the views
expressed by other members of the administrative
tribunal. Provided these rules were respected, insti-

fEen@s par les membres qui avaient entendu

desoignages. Enfin, eme relativement aux
questions de droit et de principe, les arbitres
devaient demeurer libres de prenecesitan d”

gu'ils jugeaient juste selon leur conscience et selon
leur @mapsion des faits et du droit, et ne pas

etre for&s d’adopter les opinions expees par
d’autres membres du tribunal administratif. Dans
la mesure o ces eglesetaient respeets, la con-
sultation institutionnelle ne egit pas de crainte
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tutional consultation would not create a reasonable  raisonnable de gadialitt manque d'ieghen-
apprehension of bias or lack of independence. dance.

It is noteworthy that also at issue in tBensoli- Il importe de signaler que l'affair€onsolida-
dated-Bathurst case were the consultation proceed-ted-Bathurst portait aussi sur la predure de con-
ings followed within the OLRB. The majority  sultation suivie par la CTRO. Notre Coecafd”
decided that such procedures did not create a rea-la majori€ que les pradures de cette nature ne
sonable apprehension of bias or lack of indepen- eaient pas de crainte raisonnable de pasdialit”
dence. de manque d'iegéndance.

The principles developed inConsolidated- Les principes elaboes dans Consolidated-
Bathurst were also applied in the later case ofBathurst ont égalementet appliq@s dans I'aef
Tremblay, supra. In the Tremblay case, the  ufifieur Tremblay, précitt. DansTremblay, notre
Supreme Court of Canada considered that the con-  Coureaqug’les pradures de consultation
sultation procedures were imposed from above oetaient imposés aux éCideurs par les autcei”
the decision-makers and that they were so formal- erseyr‘es et qu’ellegtaient si rigides gu’elles

ized that they became binding on the triers of facts, liaient les juges des faits et compromettaient donc
therefore compromising their independence. leuereshdance.

2. Audi Alteram Partem 2. La regleaudi alteram partem

The other issue irfConsolidated-Bathurst con- L'autre question en litige dan€onsolidated-

cerned the impact of the consultation proceedindathurst portait sur I'effet de la predure de con-
on the application of thaudi alteram partem rule. sultation sur I'application de lagleaudi alteram
The reasons of Gonthier J. conceded that therpartem. Dans ses motifs, le juge Gonthier a admis
existed risks in that regard, but held that they could  qu’il existait des risguetssgard, mais ikfait
be addressed by ensuring that the parties be noti-  d’avis que ces risques petrezgkmiriés si on
fied of any new issue raised during the discussion  vedla@ié que les parties soient @&ds’de toute
and allowed an opportunity to respond in an effec-  nouvelle question seuteridant la discussion
tive manner. The mere fact that issues already liti- et gu’elles aient la passibéitEpondre de
gated between the parties were to be discussed emeagificace. Le simple fait que des questions
again by the full Board would not amount to a  ayagjhé® Ebattues par les parties soient dis-
breach of theaudi alteram partem rule. cuBes de nouveau au cours d’'ueanion pEniere

de la Commission ne constituait pas une violation

de la Egleaudi alteram partem.

Provided these rules were complied with, the Dans la mesurewces eglesetaient respeets,
adjudicators retained the right to change their les arbitres conservaient le droit de chaeger d'id”
minds and to modify a first draft of a decision. et de modifier un projetedesidh initial. Une
Such changes would not create a presumption that ~ modification de cette nature ne donnaitapas lieu °
something improper had occurred during the con-  ks@ription que quelque chose d'inapprepri’
sultation process. In the absence of other evidenceetais’produit pendant le processus de consulta-
to the contrary, the presumption of regularity of tion. En I'absenelémdgénts de preuve contraires,
administrative procedures would apply. l@gomption deagularig des proedures admi-

nistratives s’'appliquait.
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B. Application to the Case at Hand B. Application a la présente affaire

These principles, as set out @onsolidated- Ces principes, enon@&s dans Consolidated- 34
Bathurst, supra, and applied inTfremblay, supra,  Bathurst, précité, et appliges dansiremblay, pré-
govern the present case. As the appellant bears thee, régissent la mSente affaire. De la enie
burden of establishing that the rules of natural jus-  eranjue I'appelante a le fardeau dendntrer
tice have been breached, so it must demonstrate  quegles de justice naturelle n’ont pats fes-
that there was inappropriate tampering with the gestelle doiegalement émontrer que &va-
assessment of evidence. luation de la preuve a fait I'objet de manipulation.

1. Evidentiary Problems 1. Les prebhes de preuve

35

The appellant faced difficult evidentiary L’'appelante faisait faca de difficiles prot@mes
problems when it launched its application for judi-  de preuve lorsqu’elle a emstitdemande de con-
cial review. The only facts it knew were that a olérjudiciaire. Les seuls faits qu’elle connaissait
draft decision dismissing the grievance had beeetaient qu'un projet deedision rejetant le grief
circulated, that a full meeting of the OLRB had awetit diffus, qu'une eunion pEniére de la
been called at the request of Vice-Chair Susan CRTO at@itdnvogee a la demande de la
Tacon, that such a meeting had indeed been held \éstdprite Susan Tacon, que cett@nion
and that the final arbitration award upheld the  avait effectivement eu lieu et geeidenl arbi-
grievance. trale efinitive avait confirng’ le grief.

The final decision was silent as to what had hap- La décision dfinitive ne faisait pagtat de ce 36
pened during the full Board meeting. As stated  getait’passa la Bunion pEniere de la Com-
above, there has been no request for reconsidera-  mission. Comme je I'ai neepéoddémment,
tion, and thus, perhaps, an opportunity was lost to  aucune demande de nouvel exaBemasan-
obtain information on the consultation process ee, tde sorte que la possildlid’obtenir des rensei-
within the OLRB. From these facts, there is no  gnements sur le processus de consultation de la
direct evidence of improper tampering with the  CRTO a pa@te® perdueA la lumiére de ces
decision of the panel. Ellis-Don sought to faits, il n'existe aucune preuve directe de manipu-
strengthen its case by obtaining evidence of what lation dedmsidh de la formation. Ellis-Don a
had happened during the consultation process. The e tmt'enforcer sa preuve en obtenanteles -
appellant tried to get this evidence through an  ments de preuve sur cetajtipsiss pendant le
interlocutory motion to examine certain members  processus de consultation. Elle & ahalotériir
and officers of the OLRB. After the dismissal of its ~ @d&nients de preuve au moyen d’'une etqu”
motion by the Divisional Court, Ellis-Don found interlocutoire pour interrogatoire de certains
itself in an impasse, as it could not obtain evidence  membres et de certains dirigeants de la CRTO. Sa
of the process followed in the particular case from  etgayanett reje€e par la Cour divisionnaire,
the OLRB through the interrogation of its mem-  Ellis-Don s’est teeugans une impasse, ne pou-
bers or officers. vant pas obtenir de la CRT@l&ltients de preuve

sur le processus suivi dans son cas en interrogeant
ses membres ou ses dirigeants.

The appellant then tried a new tack during the L'appelante a alors empruntine nouvelle ave- 37
hearing of its application for judicial review. The  nue au cours de l'audition de sa demande de con-
purpose of its argument remained the same: toole fadiciaire. Le but de son argument esteadst”
establish an improper interference by the full em&: @&montrer l'ingrence inappromg de
Board in the decision of the panel. Thus, it sought  I'ensemble des membres de la Commission dans la
to convince the courts that the change in the deci-ecistbn de la formation. Elle a donc chexch’
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sion was of a factual nature and that it could prop-  convaincre les cours que la modification de la
erly be implied that a discussion of the facts had ecigibnétait de nature factuelle et qu'on pouait
occurred at the full Board meeting. It also sug- bon demiuite que les faits avaiesit aborésa
gested that the threshold for judicial review in such elanion pEniére de la Commission. Elleegale-
a case was an apprehension of breach of natural  menteagaiecle seuil permettant le caig”
justice and that there was no need to establish an  judiciaire dans un e¢dit#es Crainte de viola-
actual breach of thaudi alteram partem rule. It  tion des egles de justice naturelle et gu'iletit
argued that such an apprehended breach of natural egassaire deemontrer I'existence de viola-
justice had been established through a displace- tion deglaaudi alteram partem. Elle a pe-
ment of the presumption of regularity of the tendu que cette crainte de violatiorglies de
administrative proceedings of the Board. Accord-  justice naturelle a@igtablie au moyen du
ing to the appellant, it fell to the respondents to epldtement de la @somption de egularig des
establish that the proceedings had not been tainted equoes administratives de la Commission.
by any breach of natural justice. Absent evidence  Selon I'appelante, il incombait augemtie”
to this effect, the Court should find that there was a emakitrer que les predures n'avaientét viciées
breach of natural justice, that the Board had been  par aucune violati@yldssde justice naturelle.
biased and that thaudi alteram partem rule had  Faute de preuve en ce sens, notre Cour devait sta-
been violated. This unrebutted presumption would  tuer qu'il y avait eu violatioredles de justice
justify granting the application for judicial review  naturelle, que la Commission avait fait preuve de
and quashing the decision of the Board. partialf que la egle audi alteram partem
n'avait pasete respeaé. Cette msSomption non
refutte devait justifier I'accueil de la demande de
contle judiciaire et I'annulation de laedision de
la Commission.

2. The Nature of the Change 2. La nature de la modification

The appeal rests on the argument that there was Le pourvoi repose sur I'argument qu’'une modi-
a change in the assessment of facts. It stressed that ficati@vdidition des faits a eu lieu. L'appe-
the only explanation for the change was the lante a soutenu que cette modification ne s’expli-
Board’'s acceptance of the factual theory advanced  quait que par I'acceptation par la Commission de
by the Union that had originally been rejected in  laotig factuelle avamee par le syndicat, qui
the draft. Starting from that premise, Ellis-Don  avait initialernresatréje€e dans le projef par-
argued that in the circumstances, there were tir de cetteigsé, Ellis-Don a fait valoir que,
enough elements to reverse the presumption of dans les circonstances, il se trouvaitelissez d”’
regularity of the proceedings of the Board and to  ments @oanter la ppsSomption deegulari€ de
conclude that factual matters had been discussed at  ladurecsuivie par la Commission et conclure
the full Board meeting. Thus, we first have to  que des questions de fait saatdiditcutesa sa
examine the nature of the change in question.  eunidn pEniére. Par corgjuent, nous devons en
premier lieu examiner la nature de la modification
en guestion.

From the outset, it must be conceded that the D’entrée de jeu, il faut admettre que la distinc-
distinction between mixed questions of fact and tion entre les questions de fait et de droit et les
law as opposed to pure questions of law is difficult  questions de droit pur est difiaile et que la
and that the lines between them are often blurred. éantntre elles est souvent floue. De plus, une
Moreover, a consultation procedure will not take  prhae de consultation ne serdule pas d’'une
place in a purely abstract manner. Even if the fac-  emarpurement abstraite.dvtie si les faits sont
tual background is accepted, it will be considered aesepls sont exames et la discussion porte
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and the discussion will take place in relation to it.

Sometimes intricate questions may arise. There
may be discussions of the legal characterization of
facts or of fact selection itself. These are especially
likely when a critical part of the evidence has been

sur ces faits. Des questions complexes peuvent
parfois surgir. La qualification juridique des faits
et le cheiwemdes faits peuveertré abords.

Cela est pantamuknt probable lorsqu’une par-

tie essentielle de la preuve et éseen con-

disregarded and when this error might change the eraiidh et que cette erreur est susceptible de

whole appreciation of the law applicable to the
case.

In Canada (Director of Investigation and

Dans l'argt Canada (Directeur des enquétes et

modifier toute I'egiption du droit applicabla °

I'affaire.

40

Research) v. Southam Inc., [1997] 1 S.C.R. 748, an recherches) c. Southam Inc., [1997] 1 R.C.S. 748,

administrative law case, lacobucci J. examined the
difficulty of drawing distinctions between ques-
tions of law and fact and attempted to define them
as follows (at paras. 35-37):

Briefly stated, questions of law are questions about what

une affaire de droit administratif, le juge lacobucci

a exagrlmdifficulté de distinguer entre les ques-

tions de droit et les questions de fait et itla tent”

lesfahir ainsi, aux par. 35-37:

efmE, les questions de droit concernentétedhi-

the correct legal test is; questions of fact are questions

nation dredrttidique applicable; les questions de

about what actually took place between the parties; and

fait portent sur ce queslieshent passentre les

guestions of mixed law and fact are questions about

parties; et, enfin, les questions de droit et de fait consis-

whether the facts satisfy the legal tests. A simple exam-

aeddterminer si les faits satisfont au erd’ juri-

ple will illustrate these concepts. In the law of tort, the

dique. Un exemple simple permettra d'illustrer ces con-

guestion what “negligence” means is a question of law.
The question whether the defendant did this or that is a
guestion of fact. And, once it has been decided that the
applicable standard is one of negligence, the question

cepts. En droit de la respensaildittElictuelle, la
question de savoir en quoi consegéglenea®» est
une question de droit. Celle de savefesdéida
fait ceci ou cela est une question de fait. Une fois qu’il a

whether the defendant satisfied the appropriate standaeté dd¢ide que la norme applicable est kegligence, la

of care is a question of mixed law and fact. | recognize,
however, that the distinction between law on the one
hand and mixed law and fact on the other is difficult. On

occasion, what appears to be mixed law and fact turns
out to be law, owice versa.

question de savoief@idelir a respexta norme de
diligence appeagst’une question de droit et de fait.

Toutefois, je reconnais que la distinction entre les ques-
tions de droit, d'une part, et celles de droit et de fait,

d’'autre part, est difficilea faire. Parfois, ce qui semble

étre une question de droit et de fait seeté une ques-
tion de droit, ou vice versa.

For example, the majority of the British Columbia
Court of Appeal inPezim, supra, concluded that it was
an error of law to regard newly acquired information on
the value of assets as a “material change” in the affairs
of a company. It was common ground in that case that
the proper test was whether the information constituted
a material change; the argument was about whether the
acquisition of information of a certain kind qualified as
such a change. To some extent, then, the question
resembled one of mixed law and fact. But the question
was one of law, in part because the words in question
were present in a statutory provision and questions of
statutory interpretation are generally questions of law,
but also because the point in controversy was one that
might potentially arise in many cases in the future: the
argument was about kinds of information and not
merely about the particular information that was at issue

Par exemple, Banim, précit, la Cour d’'appel de

la Colombie-Britannigaela majori€ a conclu que

constituait une erreur de droit le fait dereorgpig’
de nouveaux renseignements sur laelé@ieemtsl’”
d'atéiferit un «changement important» dans les
affaires d'uretésolbusetaient d’accord pour dire,
dans cette affaire, gerelappitpa était de éter-
miner si les renseignements constituaient un change-
ment importatiatepditait sur la question de savoir
si 'obtention d’'un certain type de renseignements pou-
etr@tqualifée de changement de cette nature. Dans
une certaine mesure, donc, la question ressemblait
guestion de droit et de fait. Il s’agissait cependant d’une
question de droit, en partie parce que les mots en cause
se trouvaient dans une dispegitiatiié et que les
questions d’ietatfm des lois sonegéralement des
questions de droit, mais aussi parce que le point liti-
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in that case. The rule on which the British Columbia gietait ‘'susceptible de segs€ntera’ nouveau dans
Securities Commission seemed to rely — that newly bon nombre de cas dans le fighat leotdicernait les

acquired information about the value of assets can con- types de renseignements et non simplement les rensei-
stitute a material change — was a matter of law, gnements particuliesspas T'instance. Laegle sur

because it had the potential to apply widely to many laquelle la British Columbia Securities Commission
cases. semblait sffe appugé — le fait que de nouveaux ren-

seignements sur la valeuretBments d’actif peuvent
constituer un changement important etaif une ques-
tion de droit, parce qu’elletait susceptible de s’'appli-
guera un grand nombre de cas.

By contrast, the matrices of facts at issue in some A l'opposé, il arrive que les faits dans certaines
cases are so particular, indeed so unique, that decisions affaires soient si particuliers, de fait qu'ils soient si
about whether they satisfy legal tests do not have any uniques, quecis®rs concernant la question de
great precedential value. If a court were to decide that savoir s'ils satisfont anesciittidiques n’ont pas
driving at a certain speed on a certain road under certain une grande valeur cexdalents. Si une couredi-
conditions was negligent, its decision would not have dait que le fait d’avoir cendioét Certaine vitesse, sur
any great value as a precedent. In short, as the level of une routeedennans des conditions partietdis
generality of the challenged proposition approaches constituait degleyerice, sa etision aurait peu de
utter particularity, the matter approaches pure applica- valeur conauszlpnt. Bref, plus le niveau demgra-
tion, and hence draws nigh to being an unqualified ques- e détla proposition contest’se rapproche de la parti-
tion of mixed law and fact. See R. P. Kera®tandards  cularitt absolue, plus I'affaire prend le caezret'd’'une
of Review Employed by Appellate Courts (1994), at guestion d’application pure, et s'approche donc d'une
pp. 103-108. Of course, it is not easy to say precisely question de droit et de fait parfaite. Voir R. P. Kerans,
where the line should be drawn; though in most cases Btandards of Review Employed by Appellate Courts
should be sufficiently clear whether the dispute is over a (1994), aux pm 108. 7l va de soi qu'il n'est pas
general proposition that might qualify as a principle of facile de dire awesmispm @ doit étre traee la ligne
law or over a very particular set of circumstances that is  aefeactation; quoique, dans la plupart des cas, la
not apt to be of much interest to judges and lawyers in situation soit suffisamment claire pour permettre de
the future. [Emphasis added.] etdfminer si le litige porte sur une propositi@ndgrale

qui peutetre qualifée de principe de droit ou sur un
ensemble &S particulier de circonstances qui n’est pas
susceptible de psenter beaucoup d'a€t pour les
juges et les avocats dans l'avenir. [Je souligne.]

(See also, in a criminal law context, the remarks of  (¥galément, dans le contexte du droit crimi-

Arbour J. inR. v. Biniaris, [2000] 1 S.C.R. 381, nel, les observations du juge Arbour danstRarr”

2000 SCC 15, at paras. 21-22.) c. Biniaris, [2000] 1 R.C.S. 381, 2000 CSC 15,
par. 21-22.)

In the case at hand, it appears the change in the En I'espece, il appert que la modification de la
decision of the panel concerned a matter of law ecigion de la formation portait sur une question
and policy. The general question in issue was the  de droit et de principe. La queséitalegén
problem of abandonment of bargaining rights. The litggait” le probdme de la renonciation aux
factual situation as such was well established. It  droitsed@aiation. Les faits en setdient bien
was not disputed that when requested to list thetablis. |l nBtait pas contestue lorsqu’elle awd”
employers for whose employees it held bargainingnur€rer les employeurs relativement auxquels
rights, the IBEW, Local 353 omitted the name of elle avait des droits eg@ciation, la section
Ellis-Don. It was also conceded that the Union had  locale 353 de la FIOE a omis d'inscrire le nom de

Ellis-Don. Il étaitégalement admis que le syndicat
n'avait pesent’ aucune preuva l'audience devant
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not offered any evidence at the hearing before the  la formation du secteur de la construction relative-
panel as to the reasons for this failure. ment aux motifs de cette omission.

The position taken in the first draft was that the La position adomé dans le projet initiagtait 42
failure to list Ellis-Don in Schedule F created a  que l'omission d'inscrire Ellis-®d'annexe F
rebuttable presumption of abandonment. The final  avaitelmaigsanca une pesomption efutable
decision discarded the idea that there was such a  de renonciatiorecisiord @finitive a écarg
presumption and stated that the omission of Ellis- e&idd’'une peSomption de cette nature et a
Don’s name from the schedule merely constituted irglique I'absence du nom de Ellis-Don de
one of the factors to be considered in deciding the  l'anneg&@it’qu’'un des facteurs qui devaient
issue of abandonment. The change consists in etre éxamies pour trancher la question de la
different conclusion as to the legal consequences to  renonciation. La modification consiste en une con-
be derived from the facts, which is a pure question  clusionerdiite quant aux effets juridiques
of law. Moreover, it does not constitute the appli- ecalilant des faits, ce qui constitue une pure ques-
cation of an entirely new policy: the change in the  tion de droit. De plus, elle ne constitue pas 'appli-
final decision brought it more in line with a num-  cation d'un principe eesinent nouveau: la
ber of cases decided by the OLRB that made it  modification dangdiasiai @finitive a rendu
very difficult to establish an abandonment of bar-  cette demlus compatible avec de nombreuses
gaining rights. (See, for examplegrne'sElectric,  affaires tranciés par la CRTO qui ont fait en sorte
[1987] O.L.R.B. Rep. 1405, at pp. 1408-10). gu'il est devees diifficile de faire la preuve de

la renonciatiora des droits deagjociation. (Voir,

par exemple,Lorne's Electric, [1987] O.L.R.B.

Rep. 1405, p. 1408 1410.)

The appellant also argued that the change was L'appelante @&@alement mtendu que la modifi- 43
prompted by a re-assessment of the particular facts  cation e®a@ialiee par une eévaluation des
and that it did not really concern a matter of policy  faits en cause et qu'elle ne portait pas vraiment sur
and law. On the record before us, this amounts to  une question de principe et de droit. Le dossier
little more than speculation. dont nous sommes saisis indique que cet argument
releve tout au plus d'une hypabe.

3. The Standard for Judicial Review 3. La norme de obtmijidiciaire

The appellant relies heavily on the following L’'appelante insiste beaucoup sur leckhration 44
statement of Gonthier J. ifremblay, supra, at pp.  suivante faite par le juge Gonthier dans dtarr”
980-81: Tremblay, précité, p. 980-981 :

A litigant who sees a “decision” favourable to him Le justiciable qui voit ureisin» qui luietait favo-
changed to an unfavourable one shall not think that rable se changerisinord@favorable ne pensera pas
there has been a normal consultation process. . .. gu'il s’agit du processus normal de consultation . . .

This comment is quoted out of context. It would Comme ce commentaire estechiors contexte, il 45
be useful to quote at length the paragraph from  serait bon de le replacer dans son contexte :
which it was excerpted.

Finally, | would note that the procedure of early sig- Je souligne finalement que ¢alypm®ale signature
nature of draft decisions by members and assessors fol- aetidgs projets deedisions par les membres et
lowed in the case at bar seems to me unadvisable. assesseurs suivieeee Fe'sppand étre a ddcon-
Although this procedure may be practical, it only adds seillem®15i cette predure s’aete pratique, elle ne
to the appearance of bias when a decision maker decides fait qu'ajdafgrarence de partiadiforsqu’un @ci-
to alter his opinion after free consultation with his col- dezsid€ de modifier son opinion asrlibre consul-
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leagues. A litigant who sees a “decision” favourable to tation avec seguesdl Le justiciable qui voit une
him changed to an unfavourable one will not think that eciglon» qui luietait favorable se changer eectsion
there has been a normal consultation process; rather, hefavodible ne pensera pas qu'il s’agit du processus

will have the impression that external pressure has defi- normal de consultation; il awh I'phytfession
nitely led persons who were initially favourable to his gu’une pressioariente a bel et bien fait changer
case to change their minds. d’avis les personnes d'abord favosabtesause.

In this paragraph, it appears that Gonthier J. did  Dans ce paragraphe, le juge Gonthier ne semble

not state a principle of law, but merely commented  pas &amin& un principe de droit, mais phit”

on the effect of an administrative practice that avoir simplement fait un commentaire sur l'effet

required the signature of draft reasons. d'une pratique administrative exigeant la signature
d’'un projet de motifs.

According to the appellant, a change from a Selon I'appelante, modifier unedsion favora-
favourable to an unfavourable result demonstrates  ble enaaigiah’ @favorableetablit une appa-
an apparent failure of natural justice. The appellant  rence d'absence de justice naturelle. L'appelante
asserts that its burden is limited to the demonstra-  affirme qu’elle neaodrdfer que I'apparence
tion of an apparent failure of natural justice and  d'absence de justice naturelle et que cela devrait
that this should suffice to justify the judicial suffire pour justifier le caetrjudiciaire de la
review of the decision of the Board. The appellant ecision de la Commission. Elle n'aurait zeéta-
would not have to establish an actual breach. blir I'existence d’'une violatdle desegles de

justice naturelle.

Such a test was never adopted by the law. Le droit n’a jamais adoptce criere. La viola-
Breaches of natural justice are grounds for judicial tion @eges de justice naturelle constitue un
review, but this complex notion covers a nhumber  motif de omnjutliciaire, mais cette notion com-
of very diverse situations, particularly bias and plexe s'appligudiverses situationses difé-
lack of independence of the adjudicator and the rentes, tout partcuént la partiait” et le
audi alteram partem rule in all its variations. manque d'iedéndance de l'arbitre ainsi que la

regleaudi alteram partem sous toutes ses formes.

The appellant tries to extend to every case of L'appelante tente de rendre applicahleous les
breach of natural justice an approach limited to the  cas de violatiorgles de justice naturelle une
problem of bias and lack of independence. The testemadche limi¢e au protdime de la partiaktet du
of appearance of a breach was developed for the = manquepkindance. Le cdte de I'apparence
application of the concept of bias mainly@om  de violation aeté élabog en vue de I'application
mittee for Justice and Liberty v. National Energy  du concept de la partiaditprincipalement dans
Board, [1978] 1 S.C.R. 369, at p. 394. This test  EaACOmmittee for Justice and Liberty c. Office
was reaffirmed inValente v. The Queen, [1985] national de I'énergie, [1978] 1 R.C.S. 369, p. 394.

2 S.C.R. 673, at p. 689, which dealt with reasona-  Cereriaet confirn€ de nouveau dans l'atr”

ble apprehension of lack of independence. In th&alente c. La Reine, [1985] 2 R.C.S. 673, p. 689,

case of bias, the courts faced the problem of estab-  qui portait sur la crainte raisonnable de manque
lishing the state of mind of the decision-maker, ddpehdance. Dans le cas de la partialés tri-
evidence of which is often difficult to apprehend  bunataient plaes devant le probime d&tablir

directly. Therefore, the test adopted had to be usu-etatl'd’esprit de I'arbitre, preuve souvent difficile

ally limited to the demonstration of a reasonablea saisir directement. Par ceggient, le crirfe
apprehension that the mind of the adjudicator alagtvait ghéralement se limitea la preuve

might be biased. If a requirement to establish  d'une crainte raisonnable que l'esprit de I'arbitre
actual bias had been adopted as a general principletait susceptible dtfe biaig. Si I'on avait adojt”
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judicial review for bias would have been a rare  comme princignrgl I'obligation de prouver

event indeed. I'existence d’une partialigelle, le contle judi-
ciaire pour motif de partiakt’aurait vraimeneté
un événement rare.

In the case of an alleged violation of thedi Dans le cas d’'une esunge violation de laagle 49

alteram partem rule, even if it can be difficult to audi alteram partem, méme s'il peut s’agfer diffi-

obtain evidence to that effect in certain cases, the cile de prouver ce fait dans certains cas, celui qui

applicant for judicial review must establish an  demande le dentjidiciaire doit e@montrer

actual breach. There is no authority for the pro-  I'existence d'une violagller/Aucune écision
position put forward by the appellant that an  n’appuie la proposition egapaf I'appelante,
“apprehended” breach is sufficient to trigger judi-  selon laquelle une « crainte » de violation suffit

cial review. InConsolidated-Bathurst, supra, the  pour donner lieu au cooke”judiciaire. Dan<on-
reasons of Gonthier J. clearly distinguished the twaolidated-Bathurst, précité, le juge Gonthier a fait
problems: bias andudi alteram partem. On the  une distinction claire entre les deux motds : la
one hand, Gonthier J. examined whether the pro-  pagtiatitfa egle audi alteram partem. D’'une
cess of institutional consultation created an appre-  part, il a egdmqiestion de savoir si le proces-
hension of bias. While reviewing the application of  sus de consultation institutionnelle avatlidonn’
the audi alteram partem rule, he never indicated a une crainte de partiaitEn€tudiant I'application
that an apprehension of breach was sufficient to  deedge r@udi alteram partem, il n’a jamais
justify intervention. Indeed, he found that the indiggl’'une crainte de violation suffisait pour
record before the Court revealed no evidence that  justifier une intervention. Erefait, dl'avis que
any other issues or arguments had been discussed le dossier dont notetalt@aisie neevélait
at the full Board meeting. Therefore, he held that aucune preuve que d’autres questions ou argu-
the appellant had failed to prove a breach of the  ments aweabbrésa la Eunion pEniere de
audi alteram partem rule: seeConsolidated-Bath-  la Commission. Il a donc conclu que l'appelant
urst, at pp. 339-40. Thus, one has to look at the  n’avait passra dmontrer I'existence d’'une
nature of the natural justice problem involved to  violation deelgleraudi alteram partem : voir
determine the threshold for judicial revie®@on-  Consolidated-Bathurst, p. 339-340. Par coes’
solidated-Bathurst does not stand as authority for  quent, il faut examiner la nature dwep®lde
the assertion that the threshold for judicial review  justice naturelle en causeepeumidér le seuil
in every case of alleged breach of natural justice is  justifiant leaterjtrdiciaire. L'argt Consolida-
merely an apprehended breach of natural justice.ted-Bathurst n’appuie pas I'affirmation que le seuil
justifiant le contole judiciaire dans tous les cas de
présunge violation deseagles de justice naturelle
est simplement la crainte de violation de ces
regles.

In support of its argument, the appellant also A I'appui de son argument, I'appelantegale- 50
invoked the ruling of this Court iKanev. Board  ment invoqe” la dcision rendue par notre Cour
of Governors of the University of British Colum  dansKane c. Conseil d administration de I'Uni-
bia, [1980] 1 S.C.R. 1105, where Dickson J. (as heversitte de la Colombie-Britannique, [1980]
then was) wrote at p. 1116: 1 R.C.S. 1105 /®juge Dickson (plus tard Juge

en chef) aecrita la p. 1116

We [i.e., the Court] are not concerned with proof of Nousid.; 'notre Cour] ne sommes pas COnesici
actual prejudice, but rather with the possibility or the par la preuve de l'existence @judige” Eel mais
likelihood of prejudice in the eyes of reasonable per- oplptr la possibild ou la probabilé” qu’aux yeux
sons. des gens raisonnables, il existe wjupice.
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However, this excerpt does not have the meaning  Cet extrait n’a toutefois pas la signification que lui

ascribed to it by the appellant. iKane, the appli-  attribue I'appelante. Dartéane, le demandeur

cant had established an actual breach ofatidt  avait &montg I'existence d’une violatioreglle de

alteram partem rule: during the deliberations of lagleaudi alteram partem : au cours desedibé-

the Board of Governors of UBC on a disciplinary  rations du Conseil d’administration de I'U.C.-B.

matter, the President of the University had pro-  dans une affaire disciplinairesigent de I'uni-

vided the decision-makers with supplementary  veraitait fait part aux arbitres de faits suppl”

facts in the absence of the parties. Dickson J., writ-  mentaires en I'absence des parties. S’exprimant au

ing for the majority, simply said that once a breach  nom des juges majoritaires, le juge Dickson a sim-

of the audi alteram partem rule had been made plement affergi’une fois la violation de l&gle

out, it was not necessary to prove that this breachudi alteram partem établie, il nEtait pas aces-

had caused an actual prejudice to the litigant, but  saire de prouver que cette violation avaihcaus’

only the likelihood of it. pejudice Eel au justiciable, mais seulement de
démontrer la probabikt’de pejudice.

In the present case, the Court must apply the Dans la pesente affaire, notre Cour doit appli-
normal standards of judicial review in matters  quer les normes deoleopidiciaire habituelles
involving theaudi alteram partem rule. In support  dans les questions portant suedéegudi alteram
of its allegation of a breach of tredi alteram  partem. Pourétayer son adijation de violation de
partem rule, Ellis-Don had to demonstrate an lagle audi alteram partem, Ellis-Don devait
actual breach. As stated above, it could not getemalitrer I'existence d'une violation eglle.
directly at the evidence after the dismissal of its Comme je I'ai metipm@Edemment, elle n'a
interlocutory motion. The record as such does not  pas pu obtenir de preuvealigestdte du rejet
indicate any breach of this nature. The only infor-  de saeteqinterlocutoire A sa face rafme, le
mation available is that discussions took place at  dossier n’'indique aucune violation de cette nature.
the full Board meeting and that a change was made  Les seuls renseignements disponibles sont que des

on a question of law and policy in the draft deci-  discussions ont ea li@ugunion pEniére de la
sion. This is not sufficient to warrant judicial Commission et qu’'une modificatet® apporte
review. relativemeng une question de droit et de principe

qui figurait dans le projet deedision. Cela n’est
pas suffisant pour justifier un coale”judiciaire.

The case reveals a tension between the fairnessLa presente affaireevéle I'existence d’'une ten-
of the process and the principle of deliberative  sion entre le esg&cjuitable du processus et le
secrecy. The existence of this tension was con-  principe du secrelilufréd | 'existence de cette
ceded by Gonthier J. ifiremblay, supra, at pp. tension @&t admise par le juge Gonthier dans
965-66. Undoubtedly, the principle of deliberative Tremblay, précitt, p. 965-966. Il ne fait aucun
secrecy creates serious difficulties for parties who  doute que le principe du seceéibélé dige de
fear that they may have been the victims of inap-  graves diffgwdtix parties qui craignent avoir
propriate tampering with the decision of the adju-ett Victimes de manipulation de ladasSion des
dicators who actually heard them. Even if this  arbitres qui les ont entendues. Bien que notre Cour
Court has refused to grant the same level of protec-  aiterefascorder le ®rme niveau de protection
tion to the deliberations of administrative tribunals  aahb@rations des tribunaux administratifs gu’”
as to those of the civil and criminal courts, and  celles des cours de justice civile et criminelle et
would allow interrogation and discovery as to the  qu’elle n'ait pas permis l'interrogatoire et l'inter-
process followed, Gonthier J. recognized that this  rogatoé&lgdvle relativement au processus suivi,
principle of deliberative secrecy played an impor-  le juge Gonthier a reconnu que ce principe du
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tant role in safeguarding the independence of secretlhed jouait un ofe important dans la
administrative adjudicators. protection de l'amthdance des arbitres adminis-
tratifs.

Deliberative secrecy also favours administrative Le secret du elibéré favorise egalement la 53
consistency by granting protection to a consulta- eoehce administrative au moyen de la protec-
tive process that involves interaction between the  tion qu'il everd” un processus consultatif qui
adjudicators who have heard the case and the  comporte une interaction entre les arbitres qui ont
members who have not, within the rules set down  entendu l'affaire et les membres qui ne 'ont pas
in Consolidated-Bathurst, supra. Without such  entendue, dans le cadre dmgesetablies dans
protection, there could be a chilling effect on insti-Consolidated-Bathurst, précitt. Sans cette protec-
tutional consultations, thereby depriving adminis-  tion, il risque d'y avoir un effet paralysant sur les
trative tribunals of a critically important means of  consultations institutionnelles, ce qui priverait les
achieving consistency. tribunaux administratifs d’'un moyen essentiel

d'assurer la cadrence.

Satisfying those requirements of consistency Il ne fait aucun doute que le respect de ces exq#
and independence comes undoubtedly at a price, genceseaterumhet d'indpendance est assorti
this price being that the process becomes less open  d'un prix, cetgmixque le processus devient
and that litigants face tough hurdles when attempt-  moins ouvert et que les justiciables fantidace °
ing to build the evidentiary foundation for a suc-  grands obstacles lorsqu'ils tenteatirdie B6n-
cessful challenge based on alleged breaches of nat- dement probatoire permettant d’avoir gain de
ural justice (see, e.g., H. N. Janisch, “Consistency, cause dans une contestagensiondé @su-
Rulemaking andConsolidated-Bathurst” (1991), n8es violations desegles de justice naturelle
16 Queen's L.J. 95; D. Lemieux, “LEquilibre (voir, p. ex., H. N. Janisch, « Consistency, Rule-
nécessaire entre la osfgnce institutionnelle et  making ar@bnsolidated-Bathurst » (1991), 16
lindependance des membres d'un tribunalQueen’sL.J. 95; D. Lemieux, « L&quilibre réces-
administratif; Tremblay c. Québec (Commission  saire entre la ca@rénce institutionnelle et I'ired”
des affaires sociales)” (1992), 71Can. Bar Rev.  pendance des membres d'un tribunal administra-
734). The present case provides an excellent exam- Trtdmblay c. Québec (Commission des affaires
ple of those difficulties. sociales) » (1992), 71R. du B. can. 734). La pe-

sente affaire fournit un excellent exemple de ces
difficultes.

After the dismissal of its interlocutory motion,  Aprées le rejet de sa reeg interlocutoire, I'ap- 55
the appellant could not examine the officers of the  pelante n'a pu interroger les responsables de la
Board on the process that had been followed. In Commission au sujet du processus suivi. En I'ab-
the absence of any further evidence, this Court  sence de toute preuve additionnelle, notre Cour ne
cannot reverse the presumption of regularity of the  peutepaster la @Somption de egularie du
administrative process simply because of a change  processus administratif simplement en raison
in the reasons for the decision, especially when the  d’'une modification dans les motifsedisitand”
change is limited on its face to questions of law  surtout lorsque la modification esebnsé face
and policy, as discussed above. A contrary enma des questions de droit et de principe,
approach to the presumption would deprive admin- comme je l'ai mentigmédédemment. Une
istrative tribunals of the independence that the ethwde contraire relative la pgsomption prive-
principle of deliberative secrecy assures them in  rait les tribunaux administratifs dpdimtince
their decision-making process. It could also jeop- que le principe du secrelilirédleur conére
ardize institutionalized consultation proceedings dans le cadre de leur procesisicndél. Cela
that have become more necessary than ever to  poegalement compromettre des prdares
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ensure the consistency and predictability of the  de consultation institutionnelle, devenues plus

decisions of administrative tribunals. egEessaires que jamais pour assurer lameoite et
la prévisibilité des dcisions des tribunaux admi-
nistratifs.
4. Conclusion on the Grounds for Judicial 4. Conclusion relative aux motifs deoleontr”
Review judiciaire

The record shows no indication of a change on Le dossier ne donne aucune indication d'une
the facts, of impropriety or of a violation of the  maodification quant aux faits, d’'uegulafig ou
principles governing institutional consultation.  d’une violation des principgissant la consulta-
Any intervention would have to be based on mere  tion institutionnelle. Toute intervention serait
speculation about what might have happened dur-ecessairement foed” sur de simples hypethes
ing the consultation with the full Board. The judi-  au sujet de ce qui a pu se passer pendant la consul-
cial review of a decision of an administrative body  tatiota ¥union p&niére de la Commission. Le
may not rest on speculative grounds. Thus, the clenftdiciaire de la ecision d’'un organisme
Divisional Court and the Court of Appeal of Onta-  administratif ne peut pas reposer sur des motifs
rio correctly applied the rules governing judicial  hypathles. Par coesfuent, la Cour division-

review when they dismissed the appellant's appli- naire et la Cour d’appel de I'Ontario ont correcte-
cation. ment appligeiles egles €gissant le conté judi-
ciaire lorsgu’elles ont rejet'la demande de
'appelante.
5. Failure to Ask for Reconsideration 5. L’'omission de demander un nouvel examen

There was also some discussion in this Court L'omission de I'appelante de demander un nou-
about the failure of the appellant to ask for recon-  vel examegakermenefe aborée devant notre
sideration. However, even the Board conceded that  Cour. Toutefeisenid Commission a admis
in the circumstances, reconsideration did not con-  que, dans les circonstances, un nouvel examen ne
stitute an absolute prerequisite to judicial review.  constituait paseatapté obligatoire au coote’

In the present case, it might have been a good tac-  judiciaire. Emd&spéla aurait pu constituer
tical move that would perhaps have elicited some  une bonne tactique qui aur@itr@eeriis de
information from the Board about its consultation  tirer des renseignements de la Commission au sujet
process, but the principles of judicial review did de son processus de consultation, mais les prin-
not require the use or exhaustion of this particular  cipes applicables awleoptdiciaire n’exi-
remedy. Of course, in some cases, failure to seek  geaient pas l'usagpuisetiient de ce recours
reconsideration might be a factor to be weighed by  particulier. Il va sans dire que, dans certains cas,
superior courts when determining whether to grant  'omission de demander un nouvel examen pour-
a remedy in an application for judicial review. rait constituer un facteur qu'une cour de juridiction
supsrieure devrait prendre en corgidfion pour
déterminer s'il y a lieu d’accorder un redressement
dans le cadre d’'une demande de aatrjudi-
ciaire.

VII. Conclusion VIl. Conclusion

For these reasons, | would dismiss the appeal Pour ces motifs, je suis d’avis de rejeter le pour-
with costs voi avec @&pens
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The reasons of Major and Binnie JJ. were deliv-
ered by

BINNIE J (dissenting) — It is occasionally
observed that the most important person in the
hearing room is the party that has just lost a case.
Whatever may be the loser’s bitterness or incredu-

LE JUGE BINNIE (dissident) — On fait parfois °

Versiorclime, des motifs des juges Major et

Binnie rendus par

9

remarquer que la personne la plus importante dans
la salle d’audience est la partie qui vient tout juste
de perdre une cause Réatgrtume ou I'in-

lity at the outcome, the overriding imperative is edulitt du perdant facea lissue de ['affaire,

that the outcome was — and was seen to be —

I'exigereminante est que la conclusion ait

reached impartially under a fair procedure. That iet, ét ait pariefre, ti€ée de fagn impartiale dans

the overriding issue in this appeal.

le cadre d’'une qmoEequitable. Il s’agit de la

guestion pedominante dans le ggént pourvoi.

The appellant, a general contractor in the Onta- L'appelante, un entrepreneuergral ceuvrant 60

rio construction industry, claims that 30 years ago
the respondent union abandoned whatever bargain-
ing rights it held for the employees of the appellant
and its subcontractors. It complains that a panel of
the Ontario Labour Relations Board that had heard
weeks of evidence and argument and which
reached an initial decision in the appellant's
favour, subsequently abdicated its adjudicative
responsibilities in favour of a full Board meeting.
The Chair of the Board, the Alternate Chair, the 20
Vice-Chairs and about 40 other members were
invited to the meeting to discuss the decision

dans l'industrie de la construction en Orgario, pr’
tend gqu'il y a 30 ans le syndieatirgimohe”

aux droits elgpaidtion qu’il pouvait etenir
relativeanses emplas eta’ ses sous-traitants.

Elle se plaint qu'une formation de la Commission

des relations de travail de I'Ontario, qui e&examin’

diEsnents de preuve et entendu des arguments

pendant des semaines et a rengltisiom idi-

tiale en faveur de I'appelante, a ensuite akandonn”

ses resporesmhfitisionnelles en faveur de la
Commissioeuwsriori pEniere. Le pesident de
la Commissionegderit supgant, les 20 vice-

before its release in the absence of the parties esigehts et quelque 40 autres membresetint ~

whose interests were directly at stake. The appel-
lant was given no opportunity to address evidence
or argument to this wider audience.

parties dont

ggditla Eunion, avant que laedision ne soit
rendue publique, pour en discuter en I'absence des
leserétg” étaient directement

touctes. Aucune possibibtn’a €t offertea I'ap-
pelante de msenter desléments de preuve ou des
argumentsa cet auditoire plus nombreux.

The appellant’s complaint is thus that a decision La plainte de I'appelanteside donc dans le fait 61

in its favour, based on what the Board itself char-

gu'ue@sibn avaiefé rendue en sa favewr,la

acterized as an issue of fact, was changed to one eferdé ce que la Commission ellem® quali-

against it immediately following a full Board

fiait de question de fait, pour enstriéeniodifée

meeting called specifically to consider the reasons son @Savantage suivant ingdiatement une
for decision in this specific case. It further com- eumion pEniére de la Commission convasgipe-
plains that the Board resisted every legal avenue enmst en vue de I'examen des motifs dedai-d”

for the appellant to shed further light on how or
why that change occurred. The appellant says it
has been unfairly dealt with.

sion rendue dans cette affaire. L'appelante se

ptgiatement du fait que la Commission a con-

testous les moyen®daux qui lui auraient per-

mis d’en conndfe davantage sur ladan dont ce
changement s’est produit ou sur les raisons pour
lesquelles il s’est produit. L’appelante dit avei@
traitée iréquitablement.
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When this Court decided WA v. Consoli- Lorsque notre Cour aedid® dans l'aret STBA
dated-Bathurst Packaging Ltd., [1990] 1 S.C.R. c. Consolidated-Bathurst Packaging Ltd., [1990]
282, that panel members could consult with the 1 R.C.S. 282, que les membres d’'une formation
full Board on matters of policy as opposed to  pouvaient consulter la Commission dans son
issues of fact, it was feared in some quarters that ensemble sur des questions de principe, par oppo-
the integrity of administrative decision-making  sitiandés questions de fait, certains craignaient
could appear to be compromised without effective  queeljrié du processus desdision adminis-
redress. This appeal tests the limits of@oasoli-  trative puisse paraeé compromise sans qu’il n'y
dated-Bathurst rule. It also tests the availability of  ait de redressement efficace. ésergrpourvoi
effective redress for non-observance of those ermmla Couma’se pencher sur les limites de la
limits. regle établie dans I'agt Consolidated-Bathurst. 1
'améne €galementa’” examiner la possibiét'de
redressement efficace en cas de non-respect de ces
limites.

The Board has long treated abandonment of bar- La Commission a longtemps consiélla renon-
gaining rights as a question of fact. In its initial ciation aux droits deagociation comme une ques-
decision prepared by the Vice-Chair, which thetion de fait. Dans saedision initiale pepage par
Board acknowledged to be authentic, the panedh vice-pgsidente et dont la Commission a reconnu
wrote that it “has found unequivocal evidence ofl’authenticig, la formation acrit qu’elle fRADUC-
abandonment by the applicant [union] of its bar-TION] « a conclua’ I'existence d'une preuve sans
gaining rights prior to 1978” (para. 55), being theéquivoque que la demanderesse [la FIOE] a
date when the Ontario construction industry wentenon& a ses droits deegociation avant 1978 »
to province-wide bargaining. In its revised deci-(par. 55), soit la data laquelle I'industrie de la
sion, the Vice-Chair wrote that “considering all the construction en Ontario est passl un Egime de
circumstances, the Board does not find that Locahégociationa’ I'echelle de la province. Dans la
353 abandoned its bargaining rights prior to thedécision Evi$e de la formation, la vicegsidente
introduction of province-wide bargaining” ([1992] a écrit que fRADUCTION] « vu I'ensemble des cir-
OLRB Rep. 147, at para. 54). The evidence diseonstances, la Commission estime que la section
closes no explanation for the change other than thiecale 353 n’a pas renom@’ses droits deegocia-
full Board meeting. In my viewConsolidated-  tion avant la mise en ceuvre drgirne de agocia-
Bathurst should not be interpreted to authorize thetion a I'echelle de la province » ([1992] OLRB
full Board to micro-manage the output of particu-Rep. 147, par. 54). Aucune explication pour le
lar panels to the extent evident in this case. Thehangement ne ressort de la preuve autre que la
concept of “policy” has been stretched beyond itdenue de lagtnion pEniére de la Commission. Je
breaking point. The principle that “he who hearssuis d’avis que I'aef Consolidated-Bathurst ne
must decide” should be vindicated. | would there-doit pas etre interpe® comme permettard la
fore allow the appeal and return the issue to b&ommission dans son ensemble de faire la micro-
addressed by a different panel of the Board. gestion des conclusionse@$ par des formations

particulieres d’'une fegn aussievidente que dans
la présente affaire. La notion de « principe et ~
démesuement etendue. Le principe voulant que
« celui qui entend doit trancher » deité d&fendu.
Je suis donc d'avis d’accueillir le pourvoi et de
renvoyer la question pour qu’elle soit exaaen’
par une formation difffente de la Commission.
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I have had the benefit of reading the reasons of Jai eu I'avantage de lire les motifs de mon col¥4
my colleague LeBel J. and will not duplicate his eguie le juge LeBel, et je ne reprendrai pas sa des-
description of the events leading to the present criptionesi&sements qui ont menau pesent

controversy or his review of the leading authori- litige ni son examen @®sdprits. J'apporterai
ties. | will elaborate only as may be necessary to  desigiohs seulement dans la mesurecela
identify my points of disagreement. m’estagssaire pour indiquer les points sur les-

guels je suis enadaccord.

Standard of Review La norme de cahér”™

The respondent union argues that the Board’s Le syndicat intine”pi€tend que lae&tision de la 65

decision should be set aside only if it is “patently =~ Commission ne edlmtecarge que si elle est
unreasonable”. This presupposes that the error was  « manifesteresmsodhable ». Cela suppose
made within the Board'’s jurisdiction. The appel- que I'errevetta commise dans le cadre de la
lant contends that the panel of the Board lost juris- @ierwe de la Commission. L'appelante sou-
diction when it called for a full Board meeting to  tient que la formation a perdueteng® lors-
discuss what it regards as a question of fact. Com-  qu’'elle a dentemmeliue d’'uneetinion p&niere
pliance with the rules of natural justice is a legal  de la Commission pour discuter de ce qu’elle con-
issue. The standard of review is correctness as eresidomme une question de fait. La confoemit”
noted in D. J. M. Brown and J. M. Evardsidicial  aux Egles de justice naturelle est une question de
Review of Administrative Action in Canada (loose-  droit. La nhorme de coote”est celle de lastision
leaf), vol. 2, at para. 14:2300, pp. 14-14 and 14-15:  correcte, comme 'ont sobDligh"M. Brown et

J. M. Evans dandudicial Review of Administra-

tive Action in Canada (feuilles mobiles), vol. 2,

par. 14:2300, p. 14-14 et 14-15:

...whether the administrative decision-maker has TRADUCTION]. ..la question de savoir si leeddeur
breached the rules of natural justice or the duty of proce- administratif a contreverglasxde justice naturelle
dural fairness by failing to permit any, or adequate, par- a ¢abligation déqui# pro&durale en ne permettant
ticipation by the person concerned will usually be @da personne concera’d’apporter sa participation
assessed on the basis of “correctness.” And the presence ou une participedisstendst gréralementevallige
of a privative clause will be of no consequence in this selon la norme deekgsiod” correcte ». Et la @’

regard. sence d'une clause privative n’a aucuneetpresicea’
cetégard.

| think this is a correct statement of the law. J'estime qu'il s’agit @non@ correct du droit.

He Who Hears Must Decide Celui qui entend doit trancher

Nothing is more fundamental to administrative Rien n’est plus fondamental en droit administra®®
law than the principle that he who hears must tif que le principe voulant que celui qui entend doit
decide.Consolidated-Bathurst, supra, affrmed the  dcider. L'argt Consolidated-Bathurst, précité, a
vigour of this general rule while recognizing an  conérifiimportance de cetteegle grérale tout
exception for a full board meeting to give “quality  en reconnaissant I'existence d'une exception s’ap-
and coherence” in matters of Board policy pliquant auonidns pthieres de la Commission
(p. 324). Policy issues were thought to be different et vigadbnner de la « quaditét de [la] col”
from fact finding, and the latter was ruled off-  rence ses politiques (p. 324). Les questions de

principe onteté jugges difErentes de I'appcCiation
des faits, qui, a-t-on estanhe pouvait mme pas



67

68

254 ELLIS-DON V. ONTARIO (LRB) Binnie J. [2001] 1 S.C.R.

limits even for discussion at the full Board meet-etre"abordéa la Bunion pEniére de la Commis-
ing, per Gonthier J., at p. 335: sion, le juge Gontheaeta™p. 335:

Full board meetings held on ax parte basis do Lesalnions pthieres de la Commission tenues
entail some disadvantages from the point of view of theparte comportent certains incoamients sur le plan de
audi alteram partem rule because the parties are not dgleaudi alteram partem parce que les parties ne
aware of what is said at those meetings and do not have savent pas e¢€glit @ ¢es eunions et n'ont pas la
an opportunity to reply to new arguments made by the possid@itEpliquer aux nouveaux arguments soumis
persons present at the meeting. In addition, there is par les personnes qui y entzesads, il y a tou-
always the danger that the persons present at the meet- jours le risque que les peesemesafa Eunion
ing may discuss the evidence. [Emphasis added.] discutent de la preuve. [Je souligne.]

At p. 339, Gonthier J. stressed that ensoli- A la p. 339, le juge Gonthier a soulgmjue le

dated-Bathurst principle is limited to “legal or pol-  principetabli dans I'at Consolidated-Bathurst

icy argumentsot raising issues of fact” (emphasis  se limitait aux « arguments juridiques ou de poli-

added): tique quie souBventpas de questions de fait »
(italiques ajows) :

It is true that on factual matters the parties must be Il est vrai que relativement aux questions de fait, les par-
given a “fair opportunit. . .for correcting or contra- ties doivent obtenir unmeADUCTION] «possibilig rai-

dicting any relevant statement prejudicial to their sonnable [...] de corriger ou de contred@eotuet -

view”. . ..However, the rule with respect to legal or pertinent qui adéur point de vue» [...] Cependant,

policy arguments not raising issues of fact is somewhat edée rielative aux arguments juridiques ou de poli-
more lenient because the parties only have the right to tigue qui revesoupas des questions de fait est un
state their case adequately and to answer contrary argu- peu mxns glisque les parties n'ont que le droit
ments. [Emphasis added.] deepenter leur cause egliatement et depondre aux
arguments qui leur sonettvorables. [Je souligne.]

It appears more probable than not that at the full 1l parat plus probable que des questions fac-
Board meeting in this case there was a discussion  tuelles comprenant vraisemblablement des
about factual matters which likely included “state- enoh&[s] [. . .] qui nui[sent au] point de vue [de
ment[s] prejudicial to [the appellant’s] view” Il'appelante] » a# aboréesa la Eunion pé-
because the panel subsequently reversed itself onere dié la Commission en I'esge, parce que la
the appropriateness of an adverse inference against  formation a par la suite eapeopre efision
the union for its failure to lead relevant evidence,  sur l'oppoeuditihe conclusionefavorable au
reversed itself on the issue of abandonment, and  syndicat en raison de son omission de produire une
thus reversed itself on the outcome of the hearing.  preuve pertinente et qu'elle I'aaernsarda

guestion de la renonciation et quant’iSsue de

l'audience.

The Issue of Abandonment La question de la renonciation

The OntarioLabour Relations Act, 1995, S.O. La Loi de 1995 sur les relations de travail de
1995, c. 1 (“the Act”) does not speak of abandon-  I'Ontario, L.O. 1995, ch. 1 (« la Loi ») ne traite pas
ment of bargaining rights. The concept was devel-  de la renonciation aux droggatgation. Cette
oped in the Board’s jurisprudence to allow termi-  notiortaélaboge dans la jurisprudence de la
nation of the bargaining rights of a union that fails ~ Commission en vue de permettre I'abolition des
to “actively promote those rights”. These princi-  droits @gatiation d'un syndicat qui faiteffut

ples were adopted by the panel, citing earlier cases,  de faiRARBUCTION] « promotion active de ces
droits ». Citant desetisions ardfieures, la forma-
tion a adop” ces principes en utilisant des termes
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in identical terms in para. 43 of its initial decision  identiques au par. 43 decsdod’ initiale et au
and para. 43 of its final decision: par. 43 de eaision dfinitive :

Over the last 20 years the principle of abandonment TRAOUCTION] Au cours des 20 dermiés aneés, le
has been deeply entrenched in the Board’s jurispru- principe de la renonciation s’estgunefiandnracie”
dence. Once a union has obtained bargaining rights dans la jurisprudence de la Commission. Une fois qu’un
either through certification or voluntary recognition it is syndicat a obtenu des droitegdeiation par voie
expected that it will actively promote those rights. If a d’adietion ou de reconnaissance volontaire, on s’at-
union declines to pursue bargaining rights it may lose  &eca du'il fasse la promotion active de ces droits. Si
them through disuse. Whether a union has abandoned its un syretjige r’'exercer des droits deguociation,
bargaining rights is a matter which must be assessed on il peut les perdre par inaction. La question de savoir si
the facts of each individual case, but once the Board is un syndicat aeenses’ droits deegociation doit
satisfied that a union has failed to preserve its rights, thetre éxamigé a la lumére des faits de chaque affaire
union may no longer rely on them to support the partgeg)imais une fois que la Commission est con-
appointment of a Conciliation Officer under section 15 vaincue qu’un syndicat a omissdevpr ses droits, le
of the Act. . . . [Emphasis added.] syndicat ne peut plus les invoquer pour demander la
nomination du conciliateur pvu par l'article 15 de la
Loi. . . [Je souligne.]

The issue for the panel, therefore, was whether the  La question que devait donc trancher la formation
respondent union had “actively promote[d]” its etait de savoir si le syndicat intamavait fait la
bargaining rights with the appellant, or had lost  « promotion active » de ses droitgaigation

them “through disuse”. envers l'appelante ou s'il les avait perdus « par
inaction ».
The Initial Decision La dCision initiale

| take the following events from the initial deci- Je tire leseténements suivants de laaiSion 6%

sion prepared for the panel dated December 1991.  initisdpape pour la formation et d=d” de

(It seems to be more than a draft. It appears fromecehibre 1991. (Il semble s’agir de plus qu’'une

the “true copy” in the record that the original wasebalche. Il ressort de la « copie cestficon-

signed by the presiding Vice-Chair.) forme » figurant au dossier que l'origirete a ~
sigré par la vice-msidente.)

On January 12, 1990, IBEW Local 894 grieved Le 12 janvier 1990, la section locale 894 de 14°
the appellant's subcontract of electrical work to a  FIOEepod& un grief visant le marehde sous-
non-union contractor. It claimed that the appellant  traitance de travaleculi¢i# conclu par I'appe-
was bound by the current province-wide agreement  lante avec un entrepreneur dont lessemploy’
between the Electrical Contractors Association of etaignt pas syndigs. Elle a prtendu que I'ap-
Ontario and the IBEW Construction Council of pelamti®it” liée par la convention en cous °
Ontario. The appellant took the position that it was ecliélle de la province entre I'Electrical Contrac-
not party to that agreement. In response, the union  tors Association of Ontario et le conseil des
reached back almost 30 years to a “working agree- etiems de la construction de la FIOE pour I'Onta-
ment” the IBEW, Local 353 had signed with the  rio. L'appelante a soutenu redrpasaftiea cette
appellant in 1962. The appellant’s position was  conventionefonse, le syndicat a fait un recul
that if there was voluntary recognition of IBEW  de 30 ans environ dans le passinvoquer une
bargaining rights at that time (which it denied), TRADUCTION] « convention de travail » que la sec-
such bargaining rights had been abandoned no tion locale 353 de la FIOE aesitasiga’l'ap-
later than the early 1970s when the Electrical Con-  pelante en 1962. L'appelante & quargil y
tractors Association of Toronto sought accredita-  avait eu reconnaissance volontaire des droits de
tion as bargaining agent for employers with whom egaciation de la FIOR Cetteepoque (ce qu'elle a
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the IBEW, Local 353 asserted bargaining rights. e)n€es droits avaient fait I'objet d’'une renoncia-

The statutory form (“schedule F”) and regulations
required the union to list “all employers” in the
unit with whom the respondent union *“is entitled

to bargain as a result of a collective agreement, a

recognition agreement or a certificate of The

Labour Relations Board that has not yet resulted in

a collective agreement” but who had not directly
employed electricians in the year prior to the appli-

tion au plus tarcebut dies arees 70, lorsque

I’'Electrical Contractors Association of Toronto a

soliciticciéditation en tant qu'agent dego-
ciation envers les employeurs au sujet desquels la
section locale 353 de la FIOE faisait valoir des
droitsedeaidtion. Le formulaire pxu par la
loi («l'annexe F ») ainsi queglement exi-
geaient que le syndicat dresse la figbde-[

cation. The IBEW, Local 353 had filed such a list. TION] «tous les employeurs » de |'uaitavec

It did not include the name of the appellant. The

appellant argued that if any bargaining rights had
been acquired under what the Board regarded as
the 1962 “recognition agreement”, such rights had
been abandoned by the time the union filed the
accreditation documents in 1971. The accreditation
exercise was subsequently extended to province-

wide bargaining.

laguelle le syndicateiniREDUCTION] « a le
droitedmcier en vertu d’'une convention collec-

tive, d'une entente de reconnaissance ou d’'un cer-
tificat de la Commission des relations de travail
qui n'a pas encore tlend une convention
collective », mais qui n’avaient pas directement
empi@léctriciens dans l'am® pecdant la

demande. La section locale 353 de la FIOE avait

dépo& une telle liste. Le nom de I'appelante n'y
figurait pas. L'appelante a @€ndu que si des
droits de egociation avaiergtt acquis en vertu de

ce que

la Commission consi@dit comme

I'« entente de reconnaissance » de 1962, ces droits
avaient fait I'objet d'une renonciation au moment
ou le syndicat avaiteo& les documents d'aasr”
ditation en 1971. L’exercice d'aclitation a

Az Z

ensuiteeté étendua’ la régociationa I'echelle de la
province.

The initial decision included a description of the La décision initiale comportait une description

1971 accreditation process:

du processus céditation de 1971 :

What is important is that, as part of an accreditation TRAHUCTION] Ce qui compte, c’est que dans le cadre de

application, the respondent trade union files with the
Board a “schedule F’ wherein the union lists those
employers with whom it asserts it has bargaining rights
but who did not have employees within one year prior to
the accreditation application date. In reviewing Board
File 1469-71-R, wherein an accreditation order was

issued on January 9, 1975, it is apparent that Ellis-Don’s
name does not appear on the final schedule F. Nor was

Ellis-Don’'s name struck off an initial schedule F as
were other employers who challenged their inclusion on

schedule F by the respondent trade union. Quite simply,

it appears that Local 353 did not include Ellis-Don’s
name on schedule F which the union filed with the
Board.

sa demande edlgation, le syndicat intisn’‘ddpose

eaipde la Commission une «annexe F», dans
laquediauiiére les employeurs au sujet desquels il

affirme avoir des droitsegeciation mais qui

n'avaient aucun eengéms 'aneé pecédant la date

de la demande edfis@ion. Il ressort du dossier
1469-71-R de la Commission, dans lequel une ordon-
nanceeditat@n aeté rendue le 9 janvier 1975, que

le nom de Ellis-Don ne figura paisnéxe F finale.

Le nom de Ellis-Don n'avait pas noetphasle
d’'une annexe F initiale comme®aselii d’'autres

employeurs ayant cenlest” inclusion dans cette

annexe par le syndica.ifitsamble tout simplement

gue la section locale 353 n’a pas inscrit le nom de Ellis-

Don a I'annexe F que le syndicat epb&€e aupes de la
Commission.
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An accreditation order was made on January 9, Une ordonnance d’aceditation aet# rendue le 72
1975. It is important to emphasize that the union’s 9 janvier 1975. Il est important de souligner que le
grievance in this case is based on its view that the  grief du syndicat eec€esst fone'sur son opi-
appellant is bound by the subcontracting clause in  nion que I'appelanteeegttila clause de sous-
the provincial agreement between the Electrical traitance figurant dans la convention provinciale
Contractors Association of Ontario and the IBEW  conclue entre I'Electrical Contractors Association
Construction Council of Ontario, which is the pre- of Ontario et le conseil ddsrmde la construc-
sent version of the agreement which grew out of  tion de la FIOE pour I'Ontario, la version actuelle
the accreditation process in the 1970s, in which the  de la convention goaoakddu processus d’ac-
union failed to assert bargaining rights against the editation des are€s 70, o le syndicat a omis de
appellant. faire valoir I'existence de droits degnciationa’

I"egard de I'appelante.

The appellant raised a variety of objections and L'appelante a soulevunéventail d'oppositions 3
arguments against the union’s contention, most of et d’arguments contretéatiori du syndicat,
which were rejected. In particular, in its initial  dont la plupart ettreje€s. En particulier, dans
decision the panel refused to draw any adverse eswidh initiale, la formation a refasde tirer
inference from the failure of various unions (apart  une conclusséavdiable du fait que défents
from the “civil trades”) to attempt to enforce the  syndicats'éxception de ceux des «etiErs »)
province-wide agreements against the appellant n’avaient pasderfdire appliquer les conven-
prior to 1990, despite evidence of limited subcon-  tions provincialEppelante avant 1990, madgr”
tracting of work to non-union firms over the years.  la preuve que, au fil des ans, quelquessrdarch”
The respondent union explained that if it did not  sous-traitance aw@erbnclus avec des entre-
appear to be “actively promot[ing]” its rights, it  prises dont les engdayétaient pas syndigs.
was because there was no need to. The appellant Le syndica¢ iatiexplige” qu’il n'avait pas
invariably gave work to electrical subcontractors  paru faire la « promotion active » de ses droits
who were unionized. The only point on which the  parce que celainpas atessaire. L'appelante
panel concluded that union action may have been  confiait continuellement des taadasxsous-
called for was the accreditation process which led traitantelectricie dont les empl®s €taient
to the predecessor agreement to the agreement it  sysdifbe’seul point sur lequel la formation a
now sues upon: conclu que le syndicat aurait pu devoirtajirlé

processus d’aceditation qui a mema la conven-
tion précddant celle sur laquelle il s’appuie mainte-
nant pour poursuivre :

Local [8]94, the applicant herein, called no evidence to TRAHUCTION] La section locale [8]94, la demanderesse

explain the failure of Local 353 to include Ellis-Don on en lexsp n'a peSeng” aucurelément de preuve pour

schedule F, as would be expected if the union in the expliquer I'omission de la section locale 353 d’inclure

accreditation application thought it possessed bargain- Ellis@Dbanhexe F, c& quoi on s’attendrait si le

ing rights vis-a-vis Ellis-Don. Absent an explanation, syndicat yigr la demande d'aetlitation croyait

the most reasonable inference is that the union in the avoir des droitegdeiation visa-vis Ellis-Don.

accreditation application assumed it did not possess Faute d’explication, la conclusion la plus raisonnable °

such bargaining rights in 1971, when the accreditation tirer est que le syndicparvig’ demande d'aeddita-

application was filed. [Emphasis added.] tion a tenu pour acquis gu’il n'avait pas de droits de
négociation en 1971, au moment depdt de la
demande d’aceditation. [Je souligne.]

Whether or not an adverse inference is warranted  La question de savoir si une conefiasiorad”
on particular facts is bound up inextricably with  ble est jestifbu non par les faits particuliers est
the adjudication of the facts. The union, though inextricablemeatlila dstermination des faits.
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challenged to do so, declined to call any witness enid’si on I'a mis auedi' de le faire, le syndicat
with knowledge of the events of 1971. “Such fail-  n’adicun émoin connaissant les8&nements
ure amounts to an implied admission that the evi-  de 19RAD{CTION] « Une telle omissiorqui-
dence of the absent withess would be contrary to  adaveu implicite que laeposition duemoin
the party’s case, or at least would not support it”, J.  absent sefaimodablea’la cause de la partie ou,
Sopinka, S. N. Lederman and A. W. Bryafihe = du moins, qu’elle ne I'appuierait pas », J. Sopinka,
Law of Evidence in Canada (2nd ed. 1999), at S. N. Lederman et A. W. Bryaftte Law of

p. 297;R. v. Jolivet, [2000] 1 S.C.R. 751, 2000 Evidence in Canada (2¢ €d. 1999), p. 297R. c.

SCC 29, at para. 28. Jolivet, [2000] 1 R.C.S. 751, 2000 CSC 29,
par. 28.

In sum, the panel, in its initial decision, rea- En bref, la formation a suivi le raisonnement

soned as follows: suivant dans secidion initiale :
1. A union that was actively pursuing bargain- 1. Un syndicat faisant activement valoir des
ing rights against the appellant under the prede- droitedecidtion contre I'appelante en vertu
cessor agreement to the one now sued upon was de la convergibeuaed celle qui fait main-
required by the Act and Regulations to list the tenant I'objet de la pouesaiteshu par la Loi
appellant on schedule F. et legtément d’inscrire I'appelantel’annexe

F.
2. Unless explained away by the union, the fail- 2. Cette omission constituait certene
ure affordedsome evidence of abandonment. preuve de renonciation, sauf si elle avait fait
I'objet d’une explication de la part du syndicat.

3. The union called witnesses, but nobody who 3. Le syndicat a fait entendesndé@sst mais
could speak to its failure to include the appellant aucun n’a pu expliquer son omission d'inscrire
in schedule “F". I'appelanta 'annexe F.
4. There was no other evidence of “active” 4. 1l n’y avait aucune autre preuve d’affirmation
assertion of bargaining rights by the union that « active » de droitegleiation par le syndi-
could tilt the panel’'s conclusion in the union’s cat, qui pourrait faire pencher la conclusion de
favour. la formation en faveur du syndicat.

In the result, having regard to the union’s failure Par conefjuent, compte tenu de I'omission du
to “actively promote” its bargaining rights, the  syndicat de faire la « promotion active » de ses
panel in its initial decision found “unequivocal droits degaciation, la formation a conclu dans
evidence of abandonment by the applicant [IBEW]  saision initialea I'existence d’une TRADUC-
of its bargaining rights prior to 1978". TION] « preuve sangduivoque que la demande-
resse [la FIOE] a renoe@ ses droits deegocia-
tion avant 1978 ».

My colleague LeBel J. concludes at para. 42 that Mon collégue le juge LeBel conclut au par. 42
this initial decision turns on a ‘rebuttable pre- que cedeisidn initiale repose sur une «pr’
sumption” which was subsequently discarded, as a  somptfotable » qui a ensuité écarte pour
matter of policy, by the full Board. It is therefore  des raisons de principe par I'ensemble des
necessary to examine in some detail what changes ~ membres de la Commission. Il esteksaira”
to the decision were made following the full Board  d’examiner plusetaildés modifications qui ont
meeting. et apportesa la dcisiona la suite de laetinion

pléniere de la Commission.
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The Full Board Meeting

Laetinion pEniére de la Commission

For reasons which are not explained, the Vice- Pour des motifs qui ne sont pas expdgula

Chair requested a full Board meeting to discuss the
panel’s initial decision. The Vice-Chair did not

77
viesigenhte a demaada tenue d'uneetinion

eplére de la Commission pour discuter de la

formulate a policy issue or notify colleagues that ecidion initiale de la formation. La vicegsi-

there would be a general review of the policy
implications of abandonment. The Vice-Chair just
referenced this particular pending decision as the
topic for full Board discussion.

dente n'a farnawiCune question de principe ni
awsses colgues qu'il y aurait un exameerg-
ral des@oaisCes de la renonciation sur le plan

des principes. Elle s’est coatenkindiquer que

cette dcisiona venir serait le sujet de discussion
de la Eunion pEniere.

Consolidated-Bathurst holds that convening a
full board meeting while a particular case is pend-
ing is permissible so long as (i) the question for
discussion is one of policy rather than fact, (ii) that
in the end the panel is free to make its own deci-
sion, and (iii) that if the discussion at the full board

raises matters not addressed by the parties, that the

parties be put on notice and permitted to make rep-
resentations before a decision is made.

L'arret Consolidated-Bathurst conclut qu'il est

78

permis de convoquercuner pEniere de la
Commission pendant qu’une affaire pagtiesti’
en cours dans la mes(iydaoquestiora discu-
ter est une question de politicpte gplutie
question de fait, (ii) la formation est libre en bout
de ligne de rendre saepisipre df (iii) si la
discussion ayaatldiedunion pEniere soutve
des questions noeebpat’les parties, celles-ci

sont aviges et peuvent faire des observations
avant qu’une écision ne soit prise.

In my view, the procedure adopted in the pre-

Je suis d’'avis que la predire adomé dans la

79

sent case violates only the first of these limitations. esgnte affaire ne viole que la prené de ces

There is no evidence that the second limitation was
not observed, and as to the third limitation, the

appellant had the opportunity to address the panel
on every aspect of the abandonment issue. Its
proper complaint is that the initial decision ought

not to have been referred to the full Board meeting
at all.

restrictions. Il n'y a aucune preuve indiquant que
la de=uRirestriction n'a past respe@é et,
gubntroiseme, I'appelante a eu la possililit”
eleptér ses argumeratda formation relative-
mantoutes les facettes de la question de la
renonciation. L'appelaténga” bon droit que

la &cision initiale n'aurait jamaisudgtre renvoge

a la Bunion péniere de la Commission.

Factversus Policy

Les faits par opposition aux principes

| agree with my colleague LeBel J. that one of Je conviens avec mon aagiue le juge LeBel 80

the conditions precedent to the validity of a full
board meeting is that “the consultation had to be
limited to questions of policy and law. The mem-

bers of the organization who had not heard the evi-
dence could not be allowed to re-assess it. The
consultation had to proceed on the basis of the
facts as stated by the members who had actually
heard the evidence” (para. 29). This limitation is

based on what was said by Gonthier J. for the
majority in Consolidated-Bathurst, supra, at

qgue l'une des conditiopsiginiesa’la validig
d'enmion pEniére de la Commission veut que
« la consultation devait se limiter aux questions de
principe et de droit. On ne pouvait pas permettre
aux membres de l'organisation qui n'avaient pas
entendanesgnages de legdvaluer. La con-
sultation devait reposer surdeshats par les
membres qui avaient entendemlegrages »
(par. 29). Cette restriction e=t famdCe qu'a

dit le juge Gonthier, au nom de la ma@yritians
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pp. 335-36. In that case, the issue was the scope @bnsolidated-Bathurst, précité, p. 335-336. Dans
the employer's duty to bargain in good faith  cette affaire, la questainde savoir quelletait
imposed by what is now s. 17 of the Ontario la @®rtle I'obligation de egocier de bonne foi
Labour Relations Act. More specifically, the ques-  impesa I'employeur par ce qui est maintenant
tion was whether the duty to bargain in good faith  I'art. 17 dkolasur les relations de travail de
included a duty of candour to disclose without I'Ontario. Plus particrdnent, la questiortait
being asked future plans of the employer that de savoir si I'obligatioregiecier de bonne foi
would have a significant impact on the economic  comprenait I'obligation de franchise relatigement °
lives of bargaining unit employee€dnsolidated- la divulgation des projets de I'employeur qui
Bathurst, supra, at p. 311). A discussion about the  auraient desecpresices importantes sur la situa-
relationship between the obligation to bargain in  #ooriomique des empley de I'uni€ de ®go-
good faith and a duty of candour raised an abstract  ciatBmmsglidated-Bathurst, précit, p. 311).
policy issue thatould be segregated from the facts = Une analyse de la relation entre I'obligation de
of that case. Here, the Board's policy had beenegogier de bonne foi et une obligation de fran-
authoritatively established, i.e., the “active promo-  chise a seulee question de principe abstraite
tion” test. It was for the panel to determine in the  pmivait &tre disso@é des faits de cette affaire.
factual context of this particular case whether or  En €espla politique de la Commission avait
not this standard was met. eté’établie par les @d&dents, ca-d., le criere de
la [TRADUCTION] « promotion active ». |l incom-
bait a la formation de eferminer dans le contexte
factuel de la m@éente affaire si cette nornetait
respeate ou non.

| agree with my colleague LeBel J. that the issue Je conviens avec mon aggiue le juge LeBel
of “abandonment”, when considered in the que, si elle est erante fapn abstraite, la
abstract, has a policy component. As | will attempt  question de la « renonciation » comporte un aspect
to demonstrate, however, what happened following  principe. Comme je tente efadatdEr, cepen-
the full Board meeting was not a change in policy  dant, ce qui s’est padamisdite de laetinion

but a re-assessment of the facts. enife de la Commission ne constituait pas un
changement de principe, mais ueévaluation des
faits.
Mixed Questions of Policy and Fact Les questions de principe et de fait
Counsel for the Board argues tipatmary facts L'avocate de la Commission gteénd que les

are those “observed by the withesses and proved eksitgtiels sont ceux quiTRADUCTION] « sont

by testimony. Whether established primary facts  olesepadr lesemoins et prouss par lesamoi-
satisfy some legal definition or requirement is a  gnages. La question de savoir si les faits essentiels
question of law, which is an entirely proper subjectetablis satisfona une éfinition oua une exigence
for a full board meeting”. There is, of course, an egdles est une question de droit, qui peut parfaite-
intermediate category between “primary facts” and  ment faire I'objet d'eneioh péEniere de la
“law” which is that of mixed law (or policy) and  Commission ». Il yesidemment une oagjorie
fact. Within this intermediate category there are intiaite entre les «faits essentiels » et le
gradations from the factual end of the spectrum, «droit», soit Egaa¢” des questions de droit
where the legal content may be uncontroversial or  (ou de principe) et de fait. Dans egfteiecat
minimal, to the legal end, where the facts may be inteiaife se trouvent dechelons qui partent

of little consequence and, as the Board’'s counsel de dimiir factuelle de &chelle, o’'le contenu
notes, a decision will have “an impact which goes  juridique est non comiestiinime, pour se ren-
beyond the resolution of the dispute between the adi&xtrémité juridique, o les faits ont peu
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parties”. This spectrum was recognized by the  dimportance et, comme l'avocate de la Commis-
Court in Canada (Director of Investigation and  sion le souligne, w’la dicision a fRADUCTION]
Research) v. Southam Inc., [1997] 1 S.C.R. 748, «un effet allant auadelu eglement du litige
per lacobucci J., at paras. 35-38. In the present entre les parties »ewite et reconnue par
case, the legal or policy content of “abandonment”  notre Cour dangtl'@ariada (Directeur des
was defined in a portion of the decision that wasenquétes et recherches) c. Southam Inc., [1997]
unchanged from the initial decision to the final 1 R.C.S. 748, le juge lacobucci, par. 35-38. Dans
rewrite, as mentioned above. The test was not dsgmte affaire, I'aspect juridique ou de prin-
whether the union intended to throw away rights  cipe de la «renonciatiogt® dcrit dans une
(which, as the Divisional Court noted, is an partie dedaision qui n'a fait I'objet d’aucune
unlikely scenario), but whether #ctively pro-  modification entre laatision initiale et laavision
moted those rights in circumstances where it efiritive, comme je I'ai mentioren pEcddem-
would reasonably be expected to do so. ment. Lererite consistait pasdterminer si le
syndicat avait I'intention d’abandonner des droits
(ce qui est un siario improbable, comme la Cour
divisionnaire I'a souliga}, mais plutf & savoir s'il
avait fait la promotioractive de ces droits dans des
circonstanceswon s’attendrait raisonnablement
ce qu'il le fasse.

In my view, the question here is not whether a J'estime que la question qui se pose en &esp’ 83
policy issue can be teased out of the adjudicative  n’est pas de savoir si I'on peut extirper une ques-
facts. The question is whether, taking the law (or  tion de principe des faits en litige. Il s’agit de
policy) as the Board has defined it, the reference to  savom &, [lumére de linterpetation par la
the full Board descends so far into the adjudicative =~ Commission du droit (ou du principe), learenvoi °
process as to violate the principle that he who la Commission dans son ensemdile dans le
hears must decide and he who decides must hear. processisrdiel au point de violer le principe
This depends, | think, on whether the policy issue  voulant que celui qui entend doit trancher et que
can besegregated sufficiently from the facts of the  celui qui tranche doit entendre. J'estime que cela
particular dispute to avoid interfering with fact epEnd de la question de savoir si la question de
adjudication, as indeed Gonthier J. contemplated principegieusiffisammentissociée des faits
in Consolidated-Bathurst at p. 337: du litige particulier pour qu’elle n’intervienne pas

dans la dcision sur les faits, comme I'envisageait
d’ailleurs le juge Gonthier dan€onsolidated-
Bathurst, p. 337:

These discussions can be segregated from the factual Il est possible de dissocier ces discussasisres d
decisions which will determine the outcome of the case sur les faiteguimdhent I'issue du litige aps que le
once a test is adopted by the panel. [Emphasis added.] banc a adapi€re. [Je souligne.]

Where no such segregation can safely be made, the  Lorsqu’il est impossible de faire cette dissociation
reference to the full Board of a decision before its  avec certitude, le renvoi déaisgoda la Com-
release risks putting at risk the integrity of its deci-  mission dans son ensemble avant qu’elle ne soit
sion-making process, as noted by Professor H. N.  rendue risque de menasgnitidii processus
Janisch in his commentary, “Consistency, ecidionnel, comme I'a fait remarquer le profes-
Rulemaking andConsolidated Bathurst” (1991), seur H. N. Janisch dans son article irgitalCon-
16 Queen's L.J. 95, at p. 104. sistency, Rulemaking a@whsolidated Bathurst »

(1991), 16Queen’s L.J. 95, p. 104.



84

262 ELLIS-DON V. ONTARIO (LRB) Binnie J. [2001] 1 S.C.R.

The implications of the Court’'s acceptance of L’acceptation par notre Cour de ce queta fait
what was done in this case are extensive. Under s.  dansskenpz’affaire a des caugiences impor-
9(1) of the Act, for example, the Board is required  tantes. En vertu du par. 9(1) de la Loi, par
to determine an appropriate bargaining unit. Over  exemple, la Commission est tereterdendf

the years, the Board has developed extensive poli-  dwlsti@gociation appropeg. Au fil des ans, la
cies on the topic which individual panels are = CommissielaboE des politiquesetaillées sur
expected to apply to the facts: see J. Sack, C. le sujet pour que chaque formation les applique

M. Mitchell and S. PriceOntario Labour Rela- aux faits : voir J. Sack, C. M. Mitchell et S. Price,
tions Board Law and Practice (3rd ed. (loose- Ontario Labour Relations Board Law and Practice
leaf)), vol. 1, at p. 3.121. Frequently, the evidence ¢€é&¢B (feuilles mobiles)), vol. 1, p. 3.121. Il arrive
on this issue is extensive. Generally speaking, | eqfemment que la preuve relati@ecétte ques-
think it would be inappropriate for a panel to refer  tion soit caraidle. De fegn ¢grérale, j'estime
a particular case faad hoc policy making by the  qu'il serait inappropride la part d’une formation
full board in relation to the specific facts in the  de renvoyer une afidiseCommission dans son
absence of the parties. Equally, s. 76 prohibits the  ensemble pour que celle-ci prenne, en I'absence
use of “intimidation or coercion to compel any des parties, @uisidhad hoc relativement aux
person” to belong or not to belong to collective  faits en cause. En outre, I'art. 76 interdit 'usage de
bargaining organizations, etc. This requires a defi- «la menace de contraindre quicarapeaste-
nition of “intimidation or coercion”, but whether  nir ane pas appartenir des organisations de
or not a particular situation meets the definition egoCiation collective, etc. Cela exige que I'on
should be determined by the panel charged withefinise la « menace », mais la question de savoir
the decision. Similarly, s. 69 regulates successor si une situatioaedesnvieé ou non par laedi-
rights on the “sale of a business”. One test of this  nition elo@ francké par la formation chaeg’
is whether “the business continues to function”  de rendre deisidh. De la rafme marere,
Marvel Jewellery Ltd., [1975] OLRB Rep. 733, at  I'art. 6@git les droits de successionatfhtsa’la
p. 735, and this too is considered by the Board to  vente d'une entreprise. L'un dess cappli-
be a question of facccomodex Franchise Man-  cablesa’ cetegard consista savoir si fRADUC-
agement Inc., [1993] OLRB Rep. 281. It is evident TION] « I'entreprise continue de fonctionner » :
that all of these determinations, and many otherdMarvel Jewellery Ltd., [1975] OLRB Rep. 733,
are predicated on a legal or policy interpretation of  p. 735, et il smagydlement, selon la Commis-
a concept or statutory provision, as the case may  sion, d’'une question dedaitodex Franchise
be. Consolidated-Bathurst did not licence whole- Management Inc., [1993] OLRB Rep. 281. Il est
sale full board consultations on those fact-evident que toutes cegdsSions ainsi que de nom-
dependent adjudications. This is especially the  breuses autres reposent sur umetatierufi-
case where the Board’s jurisprudence on the policy  dique ou de principe d’'une notion ou d’'une dispo-
point is already well established. In this case, as  sitioagislative, selon le cas. L'at”
stated, the Board's policy on abandonment inConsolidated-Bathurst n’a pas permis la tenue de
terms of active promotion of rights was never in  consultati@rgrgles enelnion pEniére relati-
doubt and was defined in the same language in the  vementeaisiods reposant sur les faits. Cela
final decision as it had been in the initial decision.  est parmi@rient vrai lorsque la jurisprudence
de la Commission sur la politique en question est
déja bienetablie. Dans la psente affaire, comme
je I'ai mentionrg pecddemment, la politique de la
Commission sur la renonciation, qui repose sur la
promotion active des droits, n'a jamaig mise en
doute et aefé dEcrite dans les ames termes tant
dans la dcision @&finitive que dans laeatision ini-
tiale.
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Reversal of a Finding of Fact L'infirmation d'une conclusion de fait

The panel made it clear both in its initial deci- La formation a indiga clairement, tant dans sa8®

sion and in the rewrite that it considered abandon-ecisitbn initiale que dans sa versioBvigte,

ment to be an issue of fact. It explained in both at  qu’elle ceraitidla renonciation comme une

para. 43: question de fait. Elle a expkggdidns les deuxedi-
sions, au par. 43:

Prior to the introduction of province-wide bargaining in TRADUCTION] Avant l'introduction de la egociationa’

the ICI sector, the Board has on several occasions deterechelle de la province dans le secteur de la construc-
mined, as a matter of fact, that a trade union has aban- tion industrielle, commerciale et institutionnelle, la
doned its bargaining rights through inaction. A use- Commission avait concluplusieurs reprises que, dans

ful summary of the caselaw and the factors influencing les faits, un syndicat avaiterarssxdroits deego-

the Board’s assessment is found Rr Reusse Co. ciation par inaction. [. . .] Unesung utile de la jurispru-

Ltd. ... [Emphasis added.] dence et des facteurs inflmn|évaluation de la
Commission est fait dari® Reusse Co. Ltd.. . . [Je sou-
ligne.]

In the case citedR. Reusse Co., [1988] OLRB Dans la elision ci€e R. Reusse Co., [1988]
Rep. 523, the Board set out its policy as follows at OLRB Rep. 523, la Commissimma& ainsi sa
paras. 13 and 15: politique, aux par. 13 et 15:

It was not disputed that the question of abandonment TRADUCTION] Il n'a pasété contest que la question
is a matter of fact to be resolved by the Board in the de la renonciation est une question de fait que la Com-
circumstances of each case. . . . mission dsibudre selon les circonstances de chaque
affaire . . .

What is most striking about this application is that, Ce qui est le plus frappant au sujet dselatepr”
having attained bargaining rights in 1965, Local 397 did demande, c’est que, ayant obtenu des drgdsiale n”
nothing for almost15 years (just to the advent of prov- tion en 1965, la section locale 39Viendait pendant
ince-wide bargaining) to negotiate renewals of the col- presfwms (jusqua l'arrivée de la agociation col-
lective agreement, administer those “existing” agree- lectiVechelle de la province) en vue degocier des
ments or otherwise contact the respondent. Given such renouvellements de la convention collective, d’appliquer
an extended passage of time, the Board must carefully les conventions « existantes » ou de communiquer de
scrutinize the reasons proffered by the union as explana- guelgue aotteafeec I'intin€e. Etant done’I'ecou-
tion for its inactivity in order to avoid the reasonable lement d’'une aussi loregioelg, la Commission doit
inference that the union has abandoned its bargaining examiner avec soin les raisons fournies par k& syndicat °
rights. [Emphasis in original.] titre d’explication pour son inaction afevidér la con-

clusion raisonnable que le syndicat a remoAcses
droits de egociation. [Italiques dans l'original.]

The Board’s decision in the present case (both ini-  keisiin de la Commission en l'esg (tant
tial and final) simply repeated the language in initiale qaéndive) n’a fait que reprendre les
Reusse, supra: termes utili€s dandReusse, précite :

It was not disputed that the question of abandonment TRADUCTION] Il n’a pas€t contest’ que la question
is a matter of fact to be resolved by the Board in the de la renonciation est une question de fait que la Com-
circumstances of each cask:S Mechanical, supra; mission doit €soudre selon les circonstances de chaque
Inducon Construction (Northern) Inc., supra; John affaire :J. S Mechanical, précit; Inducon Construction
Entwistle Construction Limited, supra; Re Carpenters (Northern) Inc., précité; John Entwistle Construction
District Council of Lake Ontario and Hugh Murray Limited, précite; Re Carpenters District Council of
(1974) et al.,, Re Labourers International Union of Lake Ontario and Hugh Murray (1974) et al., Re
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North America, Local 527 et al. and John Entwistle Labourers International Union of North America,
Construction Ltd. et al., supra; Twin City Plumbing and Local 527 et al. et John Entwistle Construction Ltd. et
Heating, [1982] OLRB Rep. Apr. 631. [Emphasis al., précite; Twin City Plumbing and Heating, [1982]
added.] OLRB Rep. Apr. 631. [Je souligne.]

and then continued (at para. 44): Et elle a poursuivi au par. 44 :

It is in the above jurisprudential context that the TRADUCTION] C'est dans le contexte jurisprudentiel
Board must analyse the evidence in the instant case. ci-dessus que la Commission doit analyser la preuve en
'espece.

Indeed, the panel concluded in its final version D’ailleurs, la formation a conclu dans la version
of the decision in this case at para. 54 that “[it] is efirdfive de la @cision en I'espCe, au par. 54,
not satisfied, as a matter of fact, that the bargain-  qu'®HeDUCTION] « n’est pas convaincue que,
ing rights of Local 353 were abandoned because of  en tant que question de fait, la section locale 353 a
the omission of Ellis-Don’s name from schedule remomeix droits de egociation en raison de
F” (emphasis added). We are not bound by the I'omission du nom de Ellis-Damnéxe F » (je
characterization placed on its own decision by the  souligne). Nous ne sommesspaar lla fagn
panel, but in this respect | think the panel was cor-  dont la formation a gusdifipropre efision,
rect. mais j'estime qu’elle avait rais@ncetegard.

The Controlling Issue Was Whether the Union had  La question domigi@ittelé savoir si le syndicat
“Actively Promoted” its Bargaining Rights avait fait la « promotion active » de ses droits de

négociation

The initial decision accepted the respondent La décision initiale acceptait la position du syn-
union’s position that it could hardly be faulted for  dicat irgis€lon laquelle on pouvait difficilement
lack of “active promotion” when its intervention leabter pour I'absence de « promotion active »
proved not to be necessary to ensure that electrical  alors quaitsd\€ré non ®cessaire qu'il inter-
work was subcontracted to union subcontractors,  vienne pour \eitterque les travaux elgctri-
albeit the Board also found that the appellant did e abient conés a des sous-traitants dont les
not consider itself under any obligation to do so.  emgBogont syndicgs, quoique la Commission
The important exception was the panel’'s expecta- egalement conclu que I'appelante ne comsid”
tion that a union that was “actively” promoting its  pas avoir I'obligation de le faire. L'exception
bargaining rights would have included the appel- importatdaé le fait que la formation s’attendait
lant on schedule F in the accreditation process tha ce qu'un syndicat qui faisait la promotion
led to the predecessor to the one now invoked by  «active » de ses droggatéatidon ait inscrit
the union. The panel noted that the union might I'appelaftnhexe F lors du processus d'aecr’
well have had a plausible explanation for its lack  ditation qui aendef@ convention aetieurea
of “active” promotion in the accreditation process  celle maintenant iegaf le syndicat. La for-
but had not put any such evidence forward. In its  mation a fait remarquer que le syndicat pouvait
initial decision the panel was not prepared to act fort bien avoir une explication plausible pour son
on the unsupported hypotheses offered up by coun-  manque de promotion « active » dans le cadre du
sel for the respondent union. In its final decision,  processus da@itation, mais qu'il n'en avait
however, the panel seemingly accepted the sameesepge aucune en preuve. Dans saision ini-
tiale, la formation retait pas mfea agir en s'ap-
puyant sur les hypo#ises noretayées faites par
'avocat du syndicat intie." Dans saetision &fi-
nitive, toutefois, la formation a senebtonsi@ter
les némes hypotbses noretayges comme I'expli-
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unsupported speculation to be the adequate expla- catiequat®™ qu’elle avait auparavant ¢ag’
nation that it had earlier found not to exist. inexistante.

The panel initially concluded that in the particu- La formation a initialement esten’‘qua la 88
lar circumstances of the case an adverse inference ederdes faits particuliers de I'affaire, une con-
should be drawn against the union for its decision  clusiefaddrable au syndicalevrait &tre tige
not to call the evidence. | do not say that the panel  en raison decsiod de ne @senter aucune
was obliged to draw an adverse inference. The fact  prawetegard. Je ne dis pas que la formation
is that following a lengthy hearing, it did so. The etait obligge de tirer une conclusiomf@vorable. Il
correctness of that determination was bound up  n’en demeure pas moins que c’est ce qu’elle a fait
with the evidence: a la suite d’'une longue audience. Le bien-fodé’

cette @cisionétait lié a la preuve :

It is perfectly appropriate for a jury to infer, although TRADUCTION] Il est parfaitement approgriqu’un jury
they are not obliged to do so, that the failure to call eduiSe, refe s'il n'est pas oblg’de le faire, que
material evidence which was particularly and uniquely I'omission de produirel&lesrits de preuve substan-
available to the Vieczoreks was an indication that such tielle dont seuls les Vieczorek disptasitient indi-
evidence would not have been favourable to them. Itis a cation queéossnts de preuve ne leur auraient pas
common sense conclusion that may be reached by argt favorables. Il s'agit d’'une conclusion faesur le
trier of fact. There are no authorities which cast any bon sens quieteuti€e par tout juge des faits.
doubt upon the proposition. [Emphasis added.] Auclgmsibn ne met en doute cette proposition. [Je
souligne.]

(Vieczorek v. Piersma (1987), 36 D.L.R. (4th) 136 Vfeczorek c. Piersma (1987), 36 D.L.R. (4th) 136
(Ont. C.A.),per Cory J.A., at pp. 140-41) (C.A. Ont.), le juge Cory, p. 140 et 141)

To the same effect is the statement found in  Voir dans dmenSens #hon& figurant dans
Sopinka, Lederman and Bryastjpra, at p. 97: Sopinka, Lederman et Bryamy, cit., & la p. 97 :

A presumption of fact is a deduction of fact that may TRApUCTION] Une pesomption de fait est unedic-
logically and reasonably be drawn from a fact or group tion de fait qui peut logiquement et raisonnatement ~
of facts found or otherwise established. Put differently, eetipartir d’'un fait ou d’un groupe de faits dont on a

it is a common sense logical inference that is drawn coaclexistence ou qui onétt autrementetablis.

from proven facts. [Emphasis added.] Autrement dit, il s’agit d'une conclusion logiquesfond”
sur le bon sens qui este@d partir de faits prowes. [Je
souligne.]
89

To characterise this “common sense conclu- Qualifier cette « conclusion foed sur le bon
sion ... byJ[a] trier of fact” as a “rebuttable pre- sens [...Eérpar [un] juge des faits » de «epr’
sumption” does not, in my view, transform this  somptiefutable » ne change pas selon moi cette
issue of factual adjudication into a question of law,  question de conclusion factuelle en question de
as my colleague LeBel J. concludes at para. 42. In  droit, comme megumleé juge LeBel le con-
any event, with respect, a debate about labels clut au par. 42. Quoi qu’il en soit, j'estime, en
should not detract us from the more fundamental toeférerice, que nous ne devrions pas laisser
inquiry about whether in this case the full board  ebat’terminologique nowscarter de I'examen
consultation intruded into adjudicative matters of  plus fondamental de la question de savoir si, en
fact the panel itself was required to decide. lesn” la consultation de I'ensemble des

membres de la Commission a eetpiSur des faits
sur lesquels la formation elleamieétait tenue de
se prononcer.
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The Vice-Chair's reasons, rewritten after the full
Board meeting, now said, at para. 54:

Les motifs de la vice-psidente, @écrits apes la
eumion pEniere de la Commission, se lisaient

ainsi, au par. 54:

The absence of evidence to explain the omission of TRAQUCTION]

Ellis-Don from the schedule F filed by Local 353,
IBEW in the accreditation application is of concern to
the Board. The question for the Board is whether this
omission, of itself, is sufficient, in the context of all the
other circumstances, to cause the Board to conclude that
Local 353 has abandoned the bargaining rights it had
earlier obtained. The omission of Ellis-Don’s name is
not inconsistent with abandonment and, thus, may sig-
nify what respondent counsel asserts. However, that
omission is also consistent with an assumption on the
part of the Local that the accreditation application
affected only specialty contractors or that schedule F
speaks only to employers for whom the Local held bar-
gaining rights but who had had employees in the past
(albeit not within the previous year). It appears (and
there is no cogent evidence to suggest otherwise) that
the employer association represented specialty electrical
contractors, not general contractors. In that context, the
name of Ellis-Don may have been omitted, in the
respondent union’s reply, as apparently were the names
of other general contractors who had signed the working
agreement, to reflect the framing of the original applica-
tion. The question is not what is the most reasonable or
a reasonable inference from the omission of Ellis-Don’s
name but whether the omission signifies abandonment.
In the Board’s opinion, it is more probable than not that
the omission of Ellis-Don’s name from schedule F did
not reflect an abandonment of bargaining rights.
[Emphasis added.]

L'absence de preuve expliquant
I'omission du nom de Ellis-®dannexe F dpoge
par la section locale 353 de la FIOE dans le cadre de la
demande atitation peoccupe la Commission, qui
estime qu'il s’agit de savoir si cette omission est suffi-
sante en soi, dans le contexte de I'ensemble des autres
circonstances, pour lui permettre de conclure que la sec-
tion locale 353 avait erancdroits de egociation
gu’elle avait obtenus auparavant. L’'omission du nom de
Ellis-Don n’est pas incompatible avec une renonciation
et peut donc signifier ce que Il'avocat deel’intim”
affirme. Cependant, cette omission est cosgmltble
ment avec le fait que la section locale aurait tenu pour
acquis que la demandedifation ne touchait que
les entrepreneciedi®s ou que I'annexe F ne s’ap-
pliquait gu’aux employeurs relativement auxquels la
section locale avait des dregecitionn mais qui
avaient eu desesndploy le pasgquoique pas dans
dampeddente). Il semble (et il n’y a aucune preuve
convaincante du contraire) que |'association d'em-
ployevesaeiait les entreprenewgkectriciens sg-
esalet’ non pas les entreprenewesdgaux. Dans ce
contexte, le nom de Ellis-Don pedt@waiis dans

epanse du syndicat intem’comme l'ont apparem-

rentes noms d'autres entrepreneuesggaux qui

avaiemt Isiggbnvention de travail, compte tenu du
cadre de la demande initiale. La question n'est pas de
savoir quelle est la conclusion la plus raisonnable ou
quelle serait une conclusion raisoanébte de

I'omission du nom de Ellis-Don, mais bien de savoir si

cette omissiorquivauta’ une renonciation. La Commis-
sion est d’avis gqu'il est plus probable que I'omission du
nom de Ellis-Dona’ I'annexe F n’indiquait pas une
renonciation aux droits desgociation. [Je souligne.]

The test applied by the panel (“it is more probable
than not that the omissia . .did not reflect an

abandonment of bargaining rights”) is typical for a
finding of fact. The rewrite does not reflect any

Leeiitapplige” par la formation (« il est plus

probable que I'omission [...] n’indiquait pas une

renonciation aux droits aigpciation ») est
typique d'une conclusion de faite\isiori ne

change in policy or legal principle governing the evaie aucune modification de la question de prin-

weight to be given to the evidence. It simply multi-
plies speculation about why the union might (or
might not) have acted as it did. The Board thus
chose to put less weight on the union’s failure to
list the appellant on schedule F and more weight
on speculative factors. In other words, the evi-
dence was reweighed or re-assessed, apparently as

cipe ou du principe juridiggissant le poida °
accoader preuve. Elle multiplie simplement les
hygsstl au sujet des raisons pour lesquelles le
syndicat aurait (ou n'aurait pas) agi comme il I'a
fait. La Commission a donc choisi d'accorder
moins d'importaacéomission du syndicat
d'inscrire l'appelbatmexe F et davantage
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a result of the full Board meeting. This is contrary
to Consolidated-Bathurst.

d'importarecedes facteurs hypattiques. En

d'autres termes, la preuveett évallge apparem-

ment par suite de laeuhion pEniere de la Com-
mission. Cela est contraige ["arrét Consolidated-
Bathurst.

The Divisional Court's Rationalization of the

La justification de &idion de la Commission

Board’s Decision

par la Cour divisionnaire

It was left to Adams J. in the Ontario Divisional
Court ((1995), 89 O.A.C. 45) to offer a suggestion

Il revenait au juge Adams, de la Cour division-

91
naire de I'Ontario ((1995), 89 O.A.C. 45), de sug-

about how to rationalize the panel’s initial decision ereg’'une mamire de justifier la €ision @finitive

with its ultimate decision, at para. 31:

de la formation par rappad @cision initiale,

au par. 31:

The Board had several policy options open to it on theTRAQUCTION] Plusieurs choix de principe s'offraieat °

facts as found: (i) the absence of Ellis-Don on Schedule
F constituted per se evidence of bargaining right aban-
donment; (ii) the omission gave rise to a rebuttable pre-
sumption of abandonment, thus requiring an explanation
from Local 353; (iii) the omission was a factor to be
considered along with all the other evidence before the
Board; or, finally, (iv) the failure of Local 353 to place
Ellis-Don’s name on Schedule F was irrelevant, in the
circumstances, to the issue of abandonment. Ultimately,
the Board concluded the failure of Local 353 to include
Ellis-Don on Schedule F was a factor to be considered
and was not determinative in the circumstances.

la Commission quant aux faits tenusegsur(iv’
'absence de Ells{@omexe F constituait en soi la
preuve de la renonciation aux dregsaiian; (i)
'omission & dieurd une pesomption efutable de
renonciation, ce qui obligeait la section locate 353 °
fournir une explication; (iii) I'omission constituait un
factaurxaminer au ere titre que tous les autr@lg-’
ments de preuve solar@@mmission; ou enfin, (iv)
I'omission de la section locale 353 d'inscrire le nom de
Ellis-Bdtannexe F n’avait aucune pertinence, dans
les circonstancesa tjugoestion de la renonciation.
En fin de compte, la Commissieteraird” que

'omission de la part de la section locale 353 d'inscrire
Ellis-Don a 'annexe F constituait un factearprendre
en considration et rétait pas dterminante dans les cir-
constances.

The options are presented as a menu of policy Les options sont psentées comme un menu de 92

choices, but the passage does no more than
describe transition stages from a strong inference
to a weak inference to no inference at all. The
guestion of what weight should be attached to the
union’s conduct in light of all the evidence heard
over several weeks seems to me, quintessentially,
for the trier of fact. The appellant was not dealing
with the Ministry of Labour, where departmental
procedures are not expected to conform to a judi-
cial or quasi-judicial method of making decisions.
The OntarioLabour Relations Act holds out the
promise of a quasi-judicial tribunal where union
and management are eyeball-to-eyeball with the

choix de principes, mais l'extrait ne fait rien de
plus goerallesetapes de transitiors partir
d'une forte conclusion, en passant par une faible
conclusion, aud@issence de conclusion. La
gquestion de savoir quelle importance deegrait ~
amard conduite du syndicatla lumgre de
'ensemble de la preuve entendue pendant plu-
sieurs semaines me semble, de par saerarjre m”
relever du juge des faits. L'appelante n’avait pas
affaire au ng@réstiu Travail, o T'on ne s’attend

pas ce que les precures minigfielles soient

conforrmaameé nethode judiciaire ou quasi judi-
ciaire de priseciidorhs. Ld_oi sur lesrelations

decision-makers. So long as the legislative promisée travail de I'Ontario renferme la promesse d’'un
tribunal quasi judiciaire w syndicats et patrons
font face aux d¢ideurs. Tant que la promesse
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is there the relevant constraints should be observedgislditive existe, les contraintes pertinentes en
in factual adjudications. matié de conclusions relatives aux faits doivent
étre respeegs.

The panel’s initial decision, as | read it, did not La décision initiale de la formation, selon mon
suggest that the absence of the appellant on sched-  eitdipn, ne donnait pas eéntendre que I'ab-
ule Fper se constituted abandonment. The initial  sence de I'appetatitmnexe F constituait en soi
decision concluded that the union’s decision notto  une renonciatioretl eonclu dans laetision
include the appellant on schedule F “was a factor initiale quedsidh du syndicat de ne pas ins-
to be considered along with all the other evidence” crire I'appelantd’annexe F TRADUCTION]
but that in the absence of any explanation, or con-  « constituait un facexaminer au erhe titre
trary evidence from the union that bargaining  que tous les aléments de preuve », mais que,
rights had in fact been actively asserted at some  en I'absence d’explication ou de preuve contraire
point between 1962 and 1971, there was nothing  de la part du syndicat selon laquelle les droits de
opposable to the common sense inference of abanegoadigtion avaient en faité affirmés activement
donment. a un certain moment entre 1962 et 1971, rien ne
pouvait €tre oppos‘a la conclusion foreg sur le
bon sens selon laquelle il y avait eu renonciation.

The Divisional Court also faulted the appellant La Cour divisionnaire &dalement lafmé I'ap-

for its failure to seek a reconsideration by the  pelante d’avoir omis de demander un nouvel exa-

Board under s. 114(1) of the Act. Apparently the  men par la Commission aux termes du par. 114(1)

court was not pleased with appellant counsel's de la Loi. Apparemment, la cour n'a pda aim”

somewhat triumphal rejoinder that the Board hadepligue quelque peu triomphale de l'avocat de

been “caugh. . . with [its] hand in the cookie jar"  I'appelante selon laquelle la Commission e#ait ~

and he was not disposed to give it an opportunityTRADUCTION] « pris[e] la main dans le sac », ni le

to extricate itself. While a motion for reconsidera-  fait qu'ttait pas pfa lui donner la possibibt”

tion was an option, it was not equivalent to an  de se sortir de cet embagras. dVila reqefe en

internal appeal for purposes of an “exhaustion of  nouvel examen constituait une optiorecglle n’”

administrative remedies” argument. The Board's valaitgpas appel interne pour les fins de I'ar-

position advanced with ingenuity and vigour in  gument &r=lir fRADUCTION] « I'epuisement

these proceedings no doubt reflects what the panel  des recours administratifs ». La position que la

would have said on a reconsideration, namely the ~ Commission a fait valoir aga@8ifg et insis-

assertion thatConsolidated-Bathurst sanctioned  tance en I'esqe refbte sans aucun doute ce que la

the procedure adopted in this case. formation aurait dit lors d'un nouvel examen, °
savoir l'affirmation queConsolidated-Bathurst a
sanctione’ la proedure adogé dans la @sente
affaire.

Failure to Obtain Evidence from Board Witnesses  L'omission d’'obtenir elpogifion de @moins
membres de la Commission

The appellant obtained an order from Steele J. L'appelante a obtenu une ordonnance du juge
of the Ontario Court (General Division) ((1992), Steele, de la Cour de I'Ontario (Diviergmalg)
95 D.L.R. (4th) 56) compelling the attendance of  ((1992), 95 D.L.R. (4th) 56), qui obligeasle pr’
the Chair of the Board, the Vice-Chair who pre- dent de la Commission, la esiggmte qui a
sided over the panel, and the Registrar of the esigé’la formation, et le registrateur de la Com-
Board “to obtain information with respect to the  missiocompardfe [TRADUCTION] « afin d’obte-
procedures implemented by the O.L.R.B. in arriv-  nir des renseignements sur éduypeoaiise en
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ing at its final decisions” (p. 58). The motions  ceuvre par la CRTO pour en a@rdes dCisions

judge was reversed by the Ontario Divisional efiditives » (p. 58). La e€€ision du juge des

Court ((1994), 16 O.R. (3d) 698) on the basis of etemizet infirmée par la Cour divisionnaire de

s. 111 of thd.abour Relations Act, R.S.0. 1990, c.  I'Ontario ((1994), 16 O.R. (3d) 698) sur le fonde-

L.2 (now s. 117), which grants testimonial immu-  ment de I'art. 111 Heilsur lesrelations de tra-

nity in the following terms: vail, L.R.O. 1990, ch. L.2 (maintenant l'art. 117),
qui accorde I'exoefation de I'obligation deethoi-
gner dans les termes suivants :

Except with the consent of the Board, no member of the Sauf si la Commission y consent, ses membres, son
Board, nor its registrar, nor any of its other officers, nor registrateur, et les autres membres de son personnel sont
any of its clerks or servants shall be required to give tes- ersrdptl'obligation deethoigner dans une instance

timony in any civil proceeding or in any proceeding civile ou dans une instance devant la Commission ou
before the Board or in any proceeding before any other devant toute autre commission, en ce qui concerne des
tribunal respecting information obtained in the dis- renseignements obtenus dans le cadre de leurs fonctions
charge of their duties or while acting within the scope of ou en rapport avec celles-ci dans le cadresgatia pr

their employment under this Act. loi.

The Ontario Court of Appeal and subsequently La Cour d'appel de I'Ontario et, par la suite 26
this Court ([1995] 1 S.C.R. vii), denied leave to  notre Cour ([1995] 1 R.C.S. vii) onerigfysr-
appeal from this interlocutory decision. mission d’interjeter appel de aatisiohi interlo-

cutoire.

The legislative grant of testimonial immunity in  Le fait que I'art. 111 accorde I'exerdtion de 97

s. 111 may be justified on various policy grounds,  I'obligatioredeoigner peut se justifier par daff’

as pointed out by my colleague LeBel J. at rentes raisons de principe, comme Il'aesoulign’

paras. 52-53. However, it creates the following  monecgui€ le juge LeBel aux par. 52-53. Cela

problem in the present context: eertoutefois le probhe suivant dans le contexte
actuel :

Safeguards are of no use if they cannot be enforcedTRADJCTION] Les mesures de protection ne sont d'au-
How can judicial review be used to police the safe- cuneautii€lles ne peuvent paes€ appligees. Com-
guards built into the decision-making process if the ment peut-on utiliser I@leojutdiciaire pour efifier
operation of that process is veiled behind a cloak of les mesures de prote@@@emntau processuea-
deliberative secrecy? Just as at the substantive level, sionnel si le fonctionnement de ce processus se cache
there exists a need for safeguards to reconcile natural emeleivoile du secret dweliliéré? Tout comme il y
justice with institutional decision-making; at an opera- a au niveau du forebéssit” de mesures de protec-
tional level some mechanism must be found to reconcile tion pour concilier la justice naturelle et la mise de d”
the need for judicial review with the privilege of delib- sion institutionnelle, il faut trouver au nivesatiop-
erative secrecy. nel un evanisme conciliant laecessié” du contole
judiciaire et le priviege du secret duetibéré.

(R. E. Hawkins, “Behind Closed Doors II: The (R. E. Hawkins, « Behind Closed Doors Il : The

Operational Problem — Deliberative Secrecy, Operational Problem — Deliberative Secrecy, Sta-
Statutory Immunity and Testimonial Privilege”  tutory Immunity and Testimonial Privilege »
(1996), 10C.J.ALL.P. 39, at p. 40) (1996), 1CG.J.AL.P. 39, p. 40)

This Court in Consolidated-Bathurst contem- Dans I'arét Consolidated-Bathurst notre Cour a 98
plated meaningful redress when full board meet-  exartd@npossibili” de redressement significatif
ings exceed their proper role. This was demon- lorsqueslgsans pthieres vont au-daldu ole

strated inTremblay v. Quebec (Commission des  qui leur revient. Cela @ ddmontg dans l'aret
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affaires sociales), [1992] 1 S.C.R. 952, in which Tremblay c. Québec (Commission des affaires
Gonthier J. wrote, at p. 965: sociales), [1992] 1 R.C.S. 952, dans lequel le juge
Gonthier aecrit, a la p. 965 :

The institutionalization of the decisions of administra- L'institutionnalisation desidhs des tribunaux admi-
tive tribunals creates a tension between on one hand the nistradfsiree tension entre, d’une part, le tradition-
traditional concept of deliberative secrecy and on the nel concept du secedibdré at, d’autre part, le droit
other the fundamental right of a party to know that the fondamental d’'une partie de savoir egisita dete
decision was made in accordance with the rules of natu- rendue en comfavettles principes de justice natu-
ral justie . . ..Paradoxically, it is the public nature of relle. [. . .] Le cageetpublic de ceegles, par ailleurs
these rules which, while highly desirable, may open the fort souhaitable, est paradoxalement ce qui peut donner
door to an action in nullity or an evocation. It may be paisge action en nulétoua uneevocation. L'appa-
guestioned whether justice is seen to be done. Accord- rence de justicetrpendtise en cause. dévolution
ingly, the very special way in which the practice of bien particalde la pratique des tribunaux administra-
administrative tribunals has developed requires the tifs oblige donc laaGimmiscer dans des domaines
Court to become involved in areas into which, if a judi- u, &Il s’agissait d'un tribunal judiciaire, elle refuserait
cial tribunal were in question, it would probably refuse probablement de s’aventufde souligne.]

to venture. . .[Emphasis added.]

and at p. 966: e la p. 966 :

... by the very nature of the control exercised over their ... de par la nature chlecqotrést exee'sur leurs

decisions administrative tribunals cannot rely on delib- eciglons, les tribunaux administratifs ne [peuvent]

erative secrecy to the same extent as judicial tribunals. invoquer le secrelitdveddu neéme dege’ que les
tribunaux judiciaires.

Here the undisputed evidence is that the initial En I'espece, la preuve non contestEvele que
decision of the panel held as a fact that the union danscssiah initiale, la formation a @rla con-
had abandoned its bargaining rights. The final  clusion de fait que le syndicat avaierarsas”
decision held as a fact that it had not, and the inter-  droitedecidtion. Dans saedision @finitive,
vening event was the full Board meeting.Tiem  elle a ti€ la conclusion de fait que le syndicat
blay, Gonthier J. observed at p. 980: n'avait pas re@arges droits, etdvénement qui

s’est produit entre ces deugaisions est laatinion
pléniére de la Commission. Dans l'atiTremblay,
le juge Gonthier a fait remarquarla p. 980 :

... the procedure of early signature of draft decisions by ... leegooe” de signature antieip”des projets de
members and assessors followed in the case at baecisialis par les membres et assesseurs suivie en I'es-
seems to me unadvisable. Although this procedure mayece pi'appandaétrea dgconseiller. Mne si cette pro-

be practical, it only adds to the appearance of bias wheredure's’aere pratique, elle ne fait qu’ajoutar’appa-

a decision maker decides to alter his opinion after free rence de mahtisdgu’'un @cideur écide de modifier
consultation with his colleagues. son opinioneaplibre consultation avec ses egllies.

(While, as stated, an original signed copy of the eifdd"si, comme je I'ai mentioanle dossier de
initial decision in the present case is not in the  notre Cour ne contient aucun exemplaire original

Court record, the “true copy” that was filed indi-  sgdé la dCision initiale en I'esgce, la « copie
cates that the original was signed.) Gonthier J.  oceetifibnforme » qui et dpoge indique que
continued at pp. 980-81.: l'original eté” sigre.) Le juge Gonthier a pour-

suivi aux p. 980-981 :

A litigant who sees a “decision” favourable to him Le justiciable qui voit ureisitn» qui luietait favo-
changed to an unfavourable one will not think that there rable se changerigiord@favorable ne pensera pas

has been a normal consultation process; rather, he will gu’il s'agit du processus normal de consultation; il aura
have the impression that external pressure has definitely otpliumpression gu’'une pression exiéure a bel et
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led persons who were initially favourable to his case to bien fait changer d'avis les personnes d'abord favo-
change their minds. rablessa cause.
The appellant does not need to establish “exter- L'appelante n'a pas établir I'existence d'une 100
nal pressure” in this case. It merely has to establish  « pressienmeexe » en I'esgce. Il suffit qu’elle
a basis for a reasonable inference that factual magtablisse le fondement d’une conclusion raisonna-
ters were referred for discussion at the full Board  ble que des questions factuetés renvoges
meeting that ought to have been left to the undis-  pour fins de discuadmmsunion pEniére de la
turbed deliberations of the panel. Commission et qu'il aurait fallu que ces questions
soient laiseésa’ la formation pour gu’ellealibére
en toute quetudea leur sujet.

Section 111 prevented the appellant from getting Vu l'article 111 I'appelante n’a pu aller au fond0?
to the bottom of the Board’s decision-making pro- du processassidhnel de la Commission en
cess in this case. The result, in my view, is not that ¢espJ’estime que cela n'erglie pas I'appe-
the appellant is thereby prevented from establish-  langétallit le fondement d'un comt€ judi-
ing a basis for judicial review. The Court ought not  ciaire. Notre Cour ne devrait pas fermer les yeux
to be blind to the difficulties of proof in determin-  sur la diffieutte @terminer si 'appelante etd-
ing whether the appellant has made out its case.  bli sa preuve. Autrement, la restrictier jpajpos”
Otherwise the limitation imposed I§onsolidated-  l'arret Consolidated-Bathurst devient un voeu
Bathurst becomes a pious sentiment rather than an  pieustpjutiine egle de droit ex€utoire, ques-
enforceable rule of law, which indeed is a question  tion quessew’ailleurs le professeur David J.
raised by Professor David J. Mullan in his case  Mullan dans son commentaigs :d’arr”
comment:

... it is possible to see the judgment as simply drawingTRAQUCTION] . . . il est possible de congddr que le

the attention of members to their responsibilities without jugement ne fait qu'attirer I'attention des membres sur

any real expectation that there will be consistent moni- leurs resporesalsititis qu’il n'y ait d’attenteselle

toring of behaviour. que leur conduite fasse I'objet d’'une surveillance conti-
nue.

(D. J. Mullan, “Policing theConsolidated-Bathurst  (D. J. Mullan, « Policing the Consolidated-
Limits — Of Whistleblowers and Other Assorted Bathurst Limits — Of Whistleblowers and Other
Characters” (1993), 10 Admin. L.R. (2d) 241, at  Assorted Characters » (1993), 10 Admin. L.R. (2d)
p. 242) 241, p. 242)

| think Tremblay showed that the Coudtd have Jestime que I'aetTremblay a montg que notre 102
a “real expectation” that the limits on the scope of  Cour affattivement '« attente gelle » que les
full board meetings would be enforceable. In that  limites iraps&la por€e deselinions pthieres
case, the Court quashed the decision of the Quebec  so@miteixés. Dans cette affaire, notre Cour a
Commission des affaires sociales because its  annalla dcision de la Commission des affaires
equivalent of the full board meeting procedure  sociales deb&uiparce que saquivalent de la
compromised the ability of individual panels to  prdafe de laeunion pEniére compromettait la
reach their own decision free of constraints capadé chaque formation de rendre sa propre
imposed by colleagues. edisiona l'abri des contraintes impes$ par des

collegues.

The Board is responsible for maintaining its La Commission est responsable du maintien &ep
deliberative secrecy, and it will generally be secret de séibéditions et les tribunaux I'ap-
assisted by the courts in that regard. However, puiersmirglement cetegard. Toutefois, lors-
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where there is a breach of that secrecy from within ~ qu’une violation de ce secret provient de la Com-
the Board itself, whether by reason of a mission elber® que ce soit en raison de la
whistleblower or otherwise, the inconvenient egeghce d'un e@ionciateur ou pour d'autres rai-
information cannot be wished out of existence. sons, les renseignements embarrassants ne peuvent
The appellant is not to be faulted for coming into  pas digparabomme par enchantement. On ne
possession of information volunteered by a retired  peut pa®eblTappelante d'avoir obtenu des
member of the Board. renseignements qu’'un membre eettaila Com-

mission a pris l'initiative de lui fournir.

104 The Board in its submissions cautions the Court Dans ses arguments, la Commission met notre
against “lowering the bar” for judicial review, and  Cour en garde contre le f@®ADJCTION]
worries that once “an allegation of wrongdoing  «[d']abaisser la barre » ererenale contfe
was made, an administrative tribunal would have  judiciaire et elle craint gse[fRADUCTION]
no choice but to reveal its deliberations so as to  « qu'uegatlbn de faute serait faite, un tribunal
rebut the ‘reasonable apprehension™. The Board administratif n'aurait pas d’autre choix que de
construes “deliberations” broadly to include pro- evéier ses diibérations pour afuter la “crainte
cess as well as substance, and says that it embraces  raisonnable” ». La Commissi@te inéeger
not only the decision makers (the panel) but all ment le malikédations », qui comporte selon
attendees at the full board meeting as well. How-  elle le processugrde gue le fond, et elle dit
ever, it is in the nature of judicial review that the  que ce mot vise non seulememcidsuds (la
secrecy as to the process may have to be relaxed  formation), mais aussi tous ceux qui oagparticip”
by the Board to dispel legitimate concerns about elmidn pEniére. Toutefois, la nature du cavl”
the integrity of its decision-making process. The judiciaire fait en sorte qu’il se peut que la Com-
alternative for the Board in a case where an appli-  missioa &ver le secret afin de dissiper des
cant has met the threshold evidentiary onus (as  craegésries au sujet de l'iagritt de son pro-
here) is to allow the decision to be vacated as the  cessisiatinel. Dans un casidé demandeur
price of preserving intact the secrecy surrounding  s’est aeqiéttla charge initiale de ggéntation
its formation. (comme en I'espe), la solution de rechange pour

la Commission consiste permettre que laedision
soit annuée pour que soit psen€ le secret entou-
rant sonelaboration.

105

In my view, the Board cannot have it both ways. A mon avis, la Commission ne peut pas jouer
It cannot, with the assistance of the legislature, sur les deux plans. Elle ne peut pas, avec l'aide du
deny a person in the position of the appellant allegidlateur, priver une personne dans la position de
legitimate access to relevant information, then rely  I'appelante de toes #gitime aux renseigne-
on the absence of this same information as a con-  ments pertinents, pour ensuite invoquer I'absence
clusive answer to the appellant's complaint. We  de cesi@s renseignements en tant qggonse
are not in the business of playing Catch 22. The etemtiinantea’la plainte de I'appelante. Nous ne
record discloses a change of position by the panel = sommes pas ici devant une situation sans issue. Le
on an issue of fact. This runs counterGonsoli-  dossier e\ele que la formation a modifisa posi-
dated-Bathurst and has to be dealt with properly if  tion sur une question de fait. Cedd'gacontre
confidence in the integrity of the Board’s decision  de €a€bdnsolidated-Bathurst et il faut prendre
making is to be maintained. The exigencies of les mesures ag@a®pour que la confiance dans
l'integritt du processusedisionnel de la Commis-
sion soit pesenge. Les exigences applicables en
matiere de contle judiciaire onefé expressment
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judicial review were specifically affrmed by enon&es par le juge Gonthier darfisemblay,
Gonthier J. inTremblay at pp. 965-66: p. 965-966 :

...when there is no appeal from the decision of an ... lorsquedtsialis d’un tribunal administratif sont
administrative tribunal, as is the case with the Commis- sans appel, comme c'estdelacg&ommission, il
sion, that decision can only be reviewed in one way: as n'existe qu'une seutedi eviser celles-ci: le con-
to legality by judicial review. It is of the very nature of ola"de la &€gali€. Or, il reEve de la nature emie du
judicial review to examinénter alia the decision mak- cortfé judiciaire d’examiner, entre autres, le processus
er's decision-making process. Some of the grounds onecisidhnel du dCideur. Certains des motifs pour les-
which a decision may be challenged even concern the guelseaistod peukfre attageé portent refme sur
internal aspect of that process: for example, was the l'aspect interne de ce procesisinnel: par
decision made at the dictate of a third party? Is it the exemplecisiah a-t-ellefe prise sous la die€ d’'un
result of the blind application of a previously estab- tiers@suRé-t-elle de I'application aveugle d'une
lished directive or policy? All these events accompany directive ou d’'une politigetainlie? Tous cesvéne-
the deliberations or are part of them. ments sont concomitantsligérél'ou en font partie.

Accordingly, it seems to me that by the very nature of I me semble donc que, de par la natureotki contr”
the control exercised over their decisions administrative qui esteegerdéurs ecisions, les tribunaux adminis-
tribunals cannot rely on deliberative secrecy to the same tratifs ne puissent invoquer le se@i@édu ali
extent as judicial tribunals. Of course, secrecy remains emendege” que les tribunaux judiciaires. Le secret
the rule, but it may nonetheless be lifted when the liti- demeure bida €£gle, mais il pourraggnmoinsfre
gant can present valid reasons for believing that the pro- e lessque le justiciable peut fairetat de raisons
cess followed did not comply with the rules of natural erieises de croire que le processus suivi n'a pas res-

justice. [Emphasis added.] pedes egles de justice naturelle. [Je souligne.]

In Tremblay, of course, the Court was not con- |l est évident que dan3remblay notre Cour ne 106
fronted with a testimonial immunity provision faisait pas facene disposition d’ex@méation de
comparable to s. 111 of the Ontatiabour Rela-  I'obligation de €moigner comparabla lart. 111

tions Act. Nevertheless, it could not have been  dé&dasur lesrelations de travail de I'Ontario.
intended by the Court to make a distinction eadmoins, notre Cour n’a pas pu avoir l'intention
between fact and policy, only to have its enforce-  de faire une distinction entre fait et principe, pour
ment rendered impracticable. Where such difficul-  voir ensuite I'application de cette distinction ren-
ties of proof are presented, as here, they will have  due impossible. Lorsque de tellesedifficult”
to be factored into the evidentiary burden of proof  aratidle preuve se ggéntent, comme en l'es-
placed on the appellant. epe, elles doiveratfe considfées comme faisant
partie du fardeau de gséntation de la preuve
reposant sur I'appelante.

The Presumption of Regularity Lagmomption deeagularig

The Ontario Court of Appeal considered the La Cour d'appel de I'Ontario a estanque la 107
Board's proceedings to be protected by the “pre- ¢utapé de la Commissiogtdit pro€gge par la
sumption of regularity” ((1998), 38 O.R. (3d) 737, egwmption de egularig » ((1998), 38 O.R.
at p. 740). This presumption, like any rebuttable  (3d) 737, p. 740). Comme testenption efu-
presumption, yields to contrary evidence. Here table, casopiption s’efface devant une preuve
again the Board relies on its successful denial of  contraire. Encore une fois end,dapCommis-
access to relevant information to feed the pre-  sion s’appuie sur le fait qu'elissarinterdire
sumption and defeat the appellant’s complaint. Noa I'appelante I'aces aux renseignements pertinents
only were subpoenas set aside, as mentioned, but  pour renforcegstamption et faire rejeter la
attempts by the appellant to obtain relevant infor-  plainte de I'appelante. Non seulement des assigna-
mation through the provincidfreedom of Infor-  tions de ¢moins onte® annutes, mais la Com-
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mation and Protection of Privacy Act, R.S.O. mission aesis€ avec su@s aux tentatives de

1990, c. F.31, were successfully resisted. Building  l'appelante d'obtenir des renseignements perti-

on this success, the Board relies upon the state- nents au moyehaideual’ acces a I'informa-

ment of Gonthier J. irConsolidated-Bathurst at  tion et la protection de la vie privée, L.R.O. 1990,

p. 336: ch. F.31, de la province. Partant de ceesjda
Commission se fonde surehon& du juge
Gonthier dangConsolidated-Bathurst, p. 336 :

The appellant does not claim that new evidence was L'appelante ne soutient pas que de mitveats
adduced at the meeting and the record does not disclose de prewaté soirhisa la Eunion et le dossier ne
any such breach of thaudi alteram partem rule. The e\ele aucune violation de legleaudi alteram partem
defined practice of the Board at full board meetings is to pour ce motif. La pragdiné ddar la Commission
discuss policy issues on the basis of the facts as they lors deewr@ens pEhieres consiste pcigmenta
were determined by the panel. The benefits to be discuter des questions de politique en tenagrepour av”
derived from the proper use of this consultation process lesef@itdis’ par le banc. Il ne faut pas refuser les
must not be denied because of the mere concern that this avantages que l'utilisation valable de ce processus de
established practice might be disregarded, in the absence consultation peut procurer, uniguesmeet de la
of any evidence that this has occurred. In this case, the simple crainte que cette ptablipi@€ soit pas res-
record contains no evidence that factual issues were dis- eepest’|'absence de toute preuve que la chose s’est
cussed by the Board at the September 23, 1983 meeting. produite. Eecde$p dossier ne contient aucune
[Emphasis added.] preuve que des questions de faitduliscu€es par la
Commission lors de laetinion du 23 septembre 1983.
[Je souligne.]

108 Where, as here, a serious question is raised on Lorsque, comme en l'espe, une question

material emanating from the Board itself as to erimise est soulee” a partir de documents
whether the Consolidated-Bathurst limits were  €manant de la Commissioremé quang ‘savoir Si
respected, | do not think it is for the Board to claim  les limites img®spar l'aef Consolidated-
that the failure of the party to obtain the additionalBathurst ont é& respeaés, je ne crois pas que la
evidence that the Board itself has fought to with- ~ Commission puissengre que I'omission de la
hold is a complete answer to the claim. The partie d’obtenir la preuveesuppiire que la
strength of the evidence necessary to displace the =~ Commissionestie-am’cherdha ne pas com-
presumption of regularity depends on the nature of  muniquer constitue epoaese” comple a la
the case: W. Wade and C. ForsyMdministrative  plainte. La force de la preuvecgssaire pouefl-
Law (7th ed. 1994), at p. 334. Having regard to the  ter ks@nption de egulari€ varie selon la
difficulties put in the way of the appellant to obtain  nature de [l'affaire: W. Wade et C. Forsyth,
evidence to which at common law it would haveAdministrative Law (7¢ éd. 1994), p. 334. Quant
been entitledTremblay, at pp. 965-66), | think the  aux diffical’qu’agprouees I'appelanta obtenir
appellant discharged its evidentiary onus to dis- déménts de preuve auxquels elle aurait eu
place the “presumption” of regularity. droit en common Idwneblay, p. 965-966), jes-
time gu’'elle s’est acquie de sa charge deepen-
tation consistana ‘®placer la « @Somption » de
régularig.
109 The Board relies on the public interest in the La Commission se fonde sur I'etét public
effective operation of its docket, but that is not the  retatd gestion efficace de ses dossiers, mais il
only public interest at stake here. Public confi- ne s’agit pas du seddtiptiblic en jeu en l'es-
dence in the integrity of decision making by courts ecea” La confiance du public dans lagtitt du
and adjudicative tribunals is of the highest impor-  processugssidhnel des cours de justice et des
tance. Parties coming before the Board should not  tribunaux administratifs est de la plus haute impor-
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come away with aeasonable apprehension that tance. Les parties comparaissant devant la Com-
they were subject to a rogue process. Once it was  mission ne doivent pas repartir avec kaierainte
determined here that the change between the initi@bnnable d’avoir é# soumisea” un processus
decision and the final decision related to an issue eguiiér. Une fois qu'il aett dtermiré en l'es-
that was almost entirely factual, and was neverthe-ecemue le changement intervenu entresldsion
less put up for discussion at a full Board meeting, |  initiale etdeaistbn @finitive portait sur une
think the appellant has made outpema facie  question quietait presque ertiement factuelle et
basis for judicial review which in this case the  quieamhoinsefé souleee a une €union pE-
Board chose not to rebut. To hold otherwise would erende la Commission, j'estime que I'appelante a
suggest that the Court i@onsolidated-Bathurst ~ établida premére vue un fondement pour le con-
affirmed procedural limitations on full board meet- olérjudiciaire, que la Commission add® de ne
ings for breach of which there is no effective rem-  pefater en I'espte. Conclure autrement indi-
edy. guerait que notre Cour a confepdansConsoli-
dated-Bathurst, I'existence de restrictions predu-
rales relatives awetinions pthiéres sans qu'il n'y
ait une eparation efficace pour la violation de ces
restrictions.

| do not think it is necessary in this case to Je ne pense pas qu'il sokcEssaire en l'espe 110

address the possibility of relief against an “appar-  d’examiner la possidiEparation en matre
ent” breach of fair hearing rights. | note, however,  de violation « apparente » dia dioit audience
that many of the justifications my colleague, equitable. Je souligne toutefois que plusieurs des
LeBel J. lists, at para. 48, for resort to “appear- justifications que maguellle juge LeBetriu-
ances” in bias cases apply here, principally the dif- eren’au par. 48, pour le recours aux « appa-
ficulty of proof and the need to vindicate the integ-  rences » dans les affaires de @atplifiquent
rity of the adjudicative process. In the normal case  end@sptout particuirement la difficuk’de la
it will be apparent whether someone has received  preuve etckssit de @fendre I'inEgrité du
the sort of hearing to which he or she is entitled.  processcisiohnel. Il sera ey¥ralement appa-
Did he or she know the case to meet? Was there  rent qu'une persocoeoa re@n le genre d’'au-
proper disclosure? Was there a hearing? Were rea-  d@&naguelle elle a droit. Connaissait-elle la
sons given? Were those reasons adequate? Gener-  preuvesineoqgtre elle? Y a-t-il eu communi-
ally, unlike cases of bias, a participant has enough  cation apgeBp¥i a-t-il eu une audience? Des
information in the ordinary course to determine  motifs oneiis fournis? Ces motifgtaient-ils
the content of procedural fairness in a particular eqadts? @réralement et contrairement aux
case and to assess whether it was received. For the  affaires de @autiglitirticipant a suffisamment
most part, it will be “seen” by all whether fair  de renseignements pet@rrdiner le contenu de
hearing rights have been respected. This type ofequi€ pro&durale dans une affaire partieunk et
case is different. The statute bars access to the s'il endidieé. En majeure partie, tous « ver-
information relevant to a determination whether  ront » si le droit€ audiencequitable s res-
the full Board meeting was contrary to natural jus-  @elit§’agit en I'espte d’'une affaire difffente.
tice. The problems of information and proof inher-  La loi interdit ksc@ux renseignements perti-
ent in bias cases, which contributed to the creation  nents poerndher si laelnion pEniére de la
of the “appearances” standard, are present here. Commistsitncéntrairea”la justice naturelle.
Les probémes de renseignements et de preuve
inhérents aux affaires de partialitqui ont contri-
bué a la cgation de la norme des « apparences »,
sont pesents en I'egre.
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However, it is not necessary in this case to step Il n'est cependant passpéssaire en I'espe de
into such controversial jurisprudential waters. The endtfer sur ce territoire jurisprudentiel contro-
evidence shows a reference of the case to the full evkespreuve indique I'existence d’un renvoi de
Board, and a change in the factual adjudication. [I'affaita Bunion p€niere et d'un changement
This brings the appellant within the principle  decidion quant aux faits. Cela fait en sorte que
enunciated by Gonthier J. iConsolidated- [I'appelante est vis2 par le principeron& par le
Bathurst at pp. 335-36: juge Gonthier da@ensolidated-Bathurst, p. 335-

336:

The determination and assessment of facts are delicate etémanitiation et Bvaluation des faits sont deslies

tasks which turn on the credibility of the witnesses and elicdfes qui dpendent de la edibilité des ¢moins et

an overall evaluation of the relevancy of all the informa- dedlUation globale de la pertinence de tous les ren-

tion presented as evidence. As a general rule, these tasks seigneresetg’speEN preuve. Enegéral, les per-

cannot be properly performed by persons who have not sonnes qui n‘ont pas entendu toute la preuve ne sont pas

heard all the evidence and the rules of natural justice da ménme de bien remplir cettadfie et lesegles de jus-

not allow such persons to vote on the result. Their par- tice naturelle ne permetgcepgersonnes de voter
ticipation in discussions dealing with such factual issues sur lissue du litige. Leur participation aux discussions
is less problematic when there is no participation in the portant sur ces questions de fait pose moins de pro-
final decision. However, | am of the view that generally enis quand elles ne participent pda tcision efi-

such discussions constitute a breach of the rules of natu- nitive. Cependant, j'estime que ces discussions violent

ral justice because they allow persons other than the pareréradément les egles de justice naturelle parce

ties to make representations on factual issues when they gu’elles permeltsnpersonnes qui ne sont pas par-

have not heard the evidence. [Emphasis added.] ties au litige de faire des observations sur des questions

de fait alors gu’elles n'ont pas entendu la preuve. [Je
souligne.]

On this point, there seems to have been no disa-  Sur ce point, il ne semble y avoir elesacun d”
greement between Gonthier J. and Sopinka J., dis-  cord entre le juge Gonthier et le juge Sopinka, dis-
senting in the result, who wrote at p. 296: sident gaalissue, qui aectrita la p. 296 :

...in matters affecting the integrity of the decision- ... enematil'atteintea I'integritt du processusedi-

making process, it is sufficient if there is an appearance sionnel, il suffit qu’il y ait apparence d’injustice. On ne
of injustice. The tribunal will not be heard to deny what peut accepter que le tribunal nie ce guétpanaie
appears as a plausible objective conclusion. [Emphasis conclusion objective plausible. [Je souligne.]

added.]

Once the likelihood is established that the full esDgue l'on dmontre la probabikt” que la
Board meeting trespassed on adjudicative mattergunioh pEniere de la Commission ait ergfi’sur
properly left to the panel, the further question of  des questiecdisidinelles devardtre laissesa
prejudice is properly dealt with in accordance with  la formation, la question suivantejddige doit
the observation of Dickson J. Kane v. Board of  &tre examieé conforrementa’ I'observation faite
Governors of the University of British Columbia,  par le juge Dickson dans I'atrKane c. Consel
[1980] 1 S.C.R. 1105, at p. 1116: “We are not heral administration de I’ Université de la Colombie-
concerned with proof of actual prejudice, butBritannique, [1980] 1 R.C.S. 1105, p. 1116:
rather with the possibility or the likelihood of  « Nous ne sommes pas cascieirpar la preuve
prejudice in the eyes of reasonable persons.” de I'existence djudimeé el mais pluif par la
possibilig ou la probabilg”qu’'aux yeux des gens
raisonnables, il existe ungjudice. »

In my view, subject to the privative clause issue, A mon avis, souseserve de la question de la
the appellant is entitled to a new hearing before a  clause privative, I'appelanteauwreinouvelle
different panel of the Board. This is not an easy audience devant une formatienendi#fde la
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order to make given the fact that this case has been ~ Commission. Il ne s’agit pas d'une ordonnance
before the Board and the courts for many years. facilendre compte tenu du fait que lagente
However, the courts in Ontario refused to stay the  affaire est devant la Commission et les tribunaux
Board's original order upholding the respondent depuis de nombreussssaifoutefois, les tribu-
union’s bargaining rights, and the union and its  naux ontariens onterefissuspendre I'ordon-
members have not on that account been prejudiced  nance originale de la Commission confirmant les
by the delay. droits deegociation du syndicat intiep"de sorte

gue le @lai n'a caus’aucun pejudice au syndicat

eta ses membres.

The Privative Clauses Les clauses privatives

Decisions of the Board are protected by a con- Les dcisions de la Commission sont @giés 113

siderable armoury of statutory provisions includ-  par unesard€ dispositionggjislatives qui com-
ing a “finality clause” and a “privative clause”: prennent une « clauseedbgabilig » et une
« clause privative » :

114. (1) [Jurisdiction] The Board has exclusive juris- 114. (1) [Compgtence exclusive] La Commission a
diction to exercise the powers conferred upon it by or atemre exclusive pour exercer les pouvoirs que lui
under this Act and to determine all questions of fact or  arenfd pesente loi ou qui lui sont ca&s en vertu
law that arise in any matter before it, and the action or de celle-ci et trancher toutes les questions de fait ou de
decision of the Board thereon is final and conclusive for droit seakaoccasion d’'une affaire qui lui est sou-
all purposes, but nevertheless the Board may at any miseeSispWS ont force de chose @gy Toutefois,
time, if it considers it advisable to do so, reconsider any la Commissioragiadcasion, si elle estime que la
decision, order, direction, declaration or ruling made by mesure est opporuiser,rmodifier ou annuler ses
it and vary or revoke any such decision, order, direction, propeeisidns, ordonnances, directives cecldra-
declaration or ruling. tions.

116. [Board's orders not subject to review] No deci- 116. [La décision de la Commission n’est pas suscep-
sion, order, direction, declaration or ruling of the Board tible elésidn] Sont irrecevables devant un tribunal
shall be questioned or reviewed in any court, and no les demandes en contestatiore\asicendes eci-
order shall be made or process entered, or proceedings sions, ordonnances, directieetarations de la
taken in any court, whether by way of injunction, Commission ou les instances visant la contestation, la
declaratory judgment, certiorari, mandamus, prohibi- evision, la limitation ou l'interdiction de ses actest’
tion, quo warranto, or otherwise, to question, review, par voie notamment d'injonctions, de jugechaat d”
prohibit or restrain the Board or any of its proceedings. toire, de brefertierari, mandamus, prohibition ou

quo warranto.

The effect of such clauses was explained by L'effet de ces dispositions et& expliq par le 114
Dickson J. (as he then was), speaking for the Court  juge Dickson (plus tard Juge en chef), s'exprimant
in Service Employees’ International Union, Local  au nom de notre Cour dans l'artJnion interna-

No. 333 v. Nipawin District Saff Nurses Associa-  tionale des employés des services, local n° 333 c.

tion, [1975] 1 S.C.R. 382, at p. 389: Nipawin District Saff Nurses Association, [1975]
1 R.C.S. 382, p. 389
A tribunal may, on the one hand, have jurisdiction in Un tribunal peut, d’'une part, avoietemtg dans

the narrow sense of authority to enter upon an inquiry le sens strict du pouvoir eldepeioaie engefe mais,

but, in the course of that inquiry, do something which au cours de cettetenfgire quelque chose qui retire

takes the exercise of its powers outside the protection of I'exercice de ce pouvoir de la sauvegarde de la clause
the privative or preclusive clause. Examples of this type privative ou limitative de recours. Des exemples de ce
of error would include acting in bad faith, basing the genre d'erreur seraient le fait d’agir de mauvaise foi, de
decision on extraneous matters, failing to take relevant fondeclaioh sur des doeesetrangresa la ques-
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factors into account, breaching the provisions of natural tion, d’omettre de tenir compte de facteurs pertinents,

justice or misinterpreting provisions of the Act so as to d’enfreindreetfies de la justice naturelle ou d'inter-

embark on an inquiry or answer a question not remitted etepi€rroement les dispositions du textgislatif de

to it. [Emphasis added.] ¢an a entreprendre une erglg”ou €pondrea’ une
question dont il n’est pas saisi. [Je souligne.]

To the same effect sddniversité du Québec a  Dans le nefne sens, voitniversité du Québec a
Trois-Rivieres v. Laroque, [1993] 1 S.C.R. 471, at Trois-Rivieres c. Laroque, [1993] 1 R.C.S. 471,
pp. 491 and 494Metropolitan Life Insurance Co.  p. 491 et 494Metropolitan Life Insurance Co. c.
v. International Union of Operating Engineers, Internatinal Union of Operating Engineers, Local
Local 796, [1970] S.C.R. 425, at p. 435; Brown 796, [1970] R.C.S. 425, p. 435; Brown et Evans,
and Evans,Judicial Review of Administrative  Judicial Review of Administrative Action in
Action in Canada, supra, at para. 13:5440, p. 13- Canada, op. cit.,, par. 13:5440, p. 13-78; G. W.
78; G. W. AdamsCanadian Labour Law (2nd ed. = AdamsCanadian Labour Law (2¢ éd. (feuilles
(loose-leaf)), at para. 4.100, p. 4-6. The Board lies  mobiles)), par. 4.100, p. 4-6. La Commission se
at the judicial end of the spectrum of administra-  sitd@xtrémité judiciaire de Echelle des tribu-
tive tribunals discussed iMartineau v. Matsqui naux administratifs mentioee” dans l'aef
Ingtitution Disciplinary Board, [1980] 1 S.C.R. Martineau c. Comité de discipline de I’ Institution
602, at pp. 628-29. Where, as here, the Boarde Matsqui, [1980] 1 R.C.S. 602, p. 628-629.
upholds a grievance and orders the payment of Lorsque, comme ercdesla Commission
damages under a procedure that violated the prin-  accueille un grief et ordonne le versement de dom-
ciples of natural justice, the order is made without = mageséisten vertu d’une predure qui a con-
jurisdiction and will be set aside despite the priva-  trevenu aux principes de justice naturelle, I'ordon-
tive clause. nance est rendue en l'absence de etemgE et

sera ann@é malge’ la clause privative.

Disposition Dispositif

| would allow the appeal with costs and remit Je suis d'avis d'accueillir le pourvoi avec
the union’s application to the Ontario Labour Rela- epelis et de renvoyer la demande du syndidat
tions Board for a rehearing before a different ~ Commission des relations de travail de I'Ontario
panel. The appellant should have its costs on a  pour une nouvelle audience devant une formation
party and party basis here and in the courts below. erdifte. L'appelante a droit auemkns sur une
base de frais entre parties en notre Cour et dans les
tribunaux d'instance imffieure.

Appeal dismissed with costs, MAJOR and Pourvoi rejeté avec dépens, les juges MAJOR et
BINNIE JJ dissenting. BINNIE sont dissidents.
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