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Criminal law — Evidence — Hearsay exception — Droit criminel — Preuve — Exceploregle du

Expert witnesses — Whether mentally challenged com- I-dic— T€moins experts — Une plaignante ayant
plainant must be called as witness on voir dire to assess eficietice mentale doit-elleertioigner au cours
necessity component of principled approach to admit- d’'un voir-dire afin de permeitedubition du crigre
ting hearsay evidence — Whether trial judge erred in de daessit” établi selon la rathode moderne de
relying entirely on expert evidence directed at voir dire ecaption de la preuve par edire? — Le juge du pro-
issue of testimonial competence — Whether complain-es aet-il commis une erreur en se fondant uniquement
ant’s out-of-court statements are inadmissible at trial — sur la preuve d’expert sur la question de ééecomp”
Canada Evidence Act, R.S.C. 1985, c. C-5, s. 16. de la plaigadmeoigner au voir-dire? — Leeda-
rations extrajudiciaires de la plaignante sont-elles inad-
missibles au praes? — Loi sur la preuve au Canada,
L.R.C. 1985, ch. C-5, art. 16.

A mature woman with a mental disability was seen On a vu quelqu'un faire monter une femme adulte
being put into the accused’s car parked outside the psy- atteinte @ficiertte mentale dans la voiture de I'ac-
chiatric hospital where the woman resided. After con- ecakdtioneea I'extérieur de IEtablissement psychia-
ducting a search which lasted over seven hours, the triquelle était pensionnaire. Aps plus de sept
police located the car, with the woman and the accused, heures de recherches, les policiers entaretoouv”
in a remote area. Her shorts and underwear were in ture dansgioedioigrée, la femme et I'accasse
disarray. She had bruises and scratches on her body. The traukiatirieur. Le short et les sousteents de

woman made out-of-court statements to the police con- la festmrent en dSordre. Elle avait des ecchymoses
stable who found her and to the doctor who first etetgatignures sur le corps. Elle a fait desldfa-
examined her. Pointing to her injuries, she communi- tions extrajudiciaires au policier qui I'aetretnau
cated that the man in the car had done it. The accusededeaim  qui I'a examieé la premere fois. Montrant ses
was charged with kidnapping and sexual assault. blessures, elle @igdige&tait 'homme dans 'auto

qui l'avait fait. L'accug” a €t inculg@ sous les chefs
d’enlevement et d’agression sexuelle.

The trial judge was told that the complainant would Le juge duegr@ete informé que la plaignante
be unable to give detailed evidence in court since her serait incapable de doneemoignage efaillé en
mental development was equivalent to that of a three- or etamt done”que son eVeloppement mentaqui-
four-year-old child and her memory of the events was gaeglui d’'un enfant de trois ou quatre ans et que sa
poor. Crown counsel applied to admit the earlier out-of- enmire des faits est faible. L'avocat du mieist’
court statements made to the doctor and the police publieserg ‘'une demande visaat substituer les
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officer, some of which had been videotaped, as a substi-eclamtions extrajudiciaires faites plug Par la plai-
tute for the complainant’s direct testimony at trial. gnante edetin et au policier, dont certaines avaient
Defence counsel opposed the application, arguing thaitt ehregisiés sur bande \d, @ son €moignage
the out-of-court statements were unreliable and more- direct en cour. L'avocateferised$’est opped la
over were unnecessary in light of the complainant’s demande, faisant valoir quecllestins extrajudi-
availability to testify in person. Aoir dire was held on ciaires etaient pas fiables et qu’en outre ellestaiént
the issue. pas etessaires vu que la plaignargtit disponible
pour Bmoigner en personne. On a tenu un voir-dire sur
cette question.

Based on one doctor’'s testimony and the complain- Se fondant amdégtiage d’'un edecin et sur la
ant's videotaped statement, the trial judge found it eclaration enregist€ de la plaignante, le juge du pro-
unnecessary to have the complainant herself called aks n'a pas jug récessaire de faire compdra’la plai-
thevoir dire. The out-of-court statements were admitted. gnante au voir-dire eckrations extrajudiciaires ont
The accused was convicted of kidnapping, acquitted oéte admises. L'accasa€te reconnu coupable d’'ene-
sexual assault, but convicted of assault causing bodily ment, acciitt’chef d’agression sexuelle, mais

harm. reconnu coupable de voies de fait causant edgsnk
corporelles.
The majority of the Court of Appeal held that the trial La Cour d’appel a cenlelumajori€ que le juge du

judge erred in admitting the hearsay evidence when the eraeait commis une erreur en admettant la preuve
complainant herself was available to testify and there padioeralors que la plaignanétait disponible pour

was no expert suggestion that she would suffer anyemoigner et que I'opinion des experts ne permettait pas
trauma or adverse effect by appearing in court. The de penser que sa comparution devant le tribunal risquait
curative proviso of the&Criminal Code was applied to de la traumatiser ou de lui portejualice. La disposi-
maintain the conviction with respect to kidnapping but tieparatrice duCode criminel a ét¢ appliqee pour

the conviction with respect to assault causing bodily mainteniredadition de culpabitt’en ce qui con-

harm was quashed and a new trial was ordered. The cerrevéemtht, mais la condamnation pour voies de
Crown appealed against the setting aside of the assault fait causatioles ¢orporelles &t infirmée et on a

verdict. ordone” la tenue d'un nouveau peExc’ Le ministie
public a interjet” appel de l'annulation du verdict de
voies de fait.

Held (L'Heureux-Dul®, Gonthier and LeBel JJ.  Arrét (les juges L'Heureux-Dudy Gonthier et LeBel
dissenting): The appeal should be dismissed. sont dissidents) : Le pourvoi est rejet”

Per Major, Bastarache, Binnie and Arbour JJ.: The Les juges Major, Bastarache, Binnie et Arbour: La
procedure adopted in this case raises two distinct thoughcon fde proeder en I'espce sowdve deux questions

related issues, firstly the admissibility of the expert evi- distinctes, mais connexeserpraent, 'admissibilé”
dence at theoir dire, and secondly the admissibility of desntoignages d'expert au voir-dire et, deume-
the complainant’s out-of-court statements at the trial. ment, 'admissitiis” dclarations extrajudiciaires de

la plaignante au pres.

With respect to the first issue, there was no necessity En ce qui concerne &@pmstion, il n'a patg
shown at thevoir dire for the expert medical evidence. etabli au voir-dire que la preuveedicale d’experefait
Trial judges are eminently qualified to assess such mat-ecessaire. Les juges du pescsoneminemment aptes
ters as “childlike mental condition” or “poor ability to aévaluer des questions telles questdt’mental compa-
sustain questioning” without expert assistance. The @lokelui d'un enfant » et la « faible capadt subir
complainant was available to testify and there was no un interrogatoire » sans l'aide d'un expert. La plai-
suggestion that she might be harmed thereby. At the getaitedisponible pourethoigner et personne n'a
time the expert testimony was called, there was no basis e lai#g®ndre que sa comparution pourrait lui porter
laid for its reception. The complainant herself did not ejymtice. Au momentwles experts ontté appedsa
testify. The expert evidence was thus improperly admit-emaigner, la eCeption des ethoignages d’experts
ted at thevoir dire. As a consequence, the trial judge etait pas fondé. La plaignante elleenie n'a pas
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had no admissible evidence on which to exercise aemoigre. Les €moignages d’experts ont dogg admis

discretion to admit the complainant’s out-of-court state-a tort au voir-dire. Par coeqlent, le juge du pres'ne

ments. disposait d’aucune preuve admissible pour exercer son
pouvoir discetionnaire d’admettre les edlarations
extrajudiciaires de la plaignante.

On the second issue, even if the expert medical evi- Quianséconde questioneme si la preuve edi-
dence had been properly admitted and accepting the trial cale d’experetavadniisea’bon droit et rafe si
judge’s view that the out-of-court hearsay evidence was I'on acceptait la conclusion du juge eduqueda
“reliable”, the trial judge nevertheless erred in finding preuve extrajudiciaire paliretait « fiable », celui-
its admission to be “necessary”. If a witness is physi- ci a quamdentommis une erreur en concluant que
cally available and there is no suggestion that she would 'admission eefarations extrajudiciairesetdit
suffer trauma by attempting to give evidence, as was the ecessaire ». Si lemoin était physiquement disponi-
case here, that evidence should generally not be pre- ble et que rien n’indique qu’il serait tapandes”
empted by hearsay. There were no exceptional circum- faieeigher, comme c’est le cas en l'esp, sa
stances in this case to displace the general rule. epodgifion ne devrait eg€ralement pasetfe court-

circuitée par du oudire. Il n’y avait en I'espte aucune
circonstance exceptionnelle justifiant I'exceptiania
regle gnérale.

Stereotypical assumptions about persons with disabil- Il éaiter” toute supposition exotype au sujet
ities, be it testimonial competency or trauma, should be des personnes ayant quelque,igfifing’agisse de
avoided. The video of the complainant's out-of-court la capactmoigner ou d'un traumatisme. L'enregis-
statement could not afford evidence of any subsequent trement sur baemeeild’ dclaration extrajudiciaire
deterioration in her recollection of the events or her de la plaignante n'apporteedement’ de preuve de
ability to communicate them. The trial judge having quelge®ribration subsquente de son souvenir des
misdirected himself on the admissibility issue, his ruling faits ou de sa aaplaclés communiquer. Le juge du
must be set aside and the majority decision of the egsrayant abomsl'de faon errome la question de
Newfoundland Court of Appeal ordering a new trial on l'admisséilita dcision doitetre annwgde et la dci-
the assault charge affirmed. sion des juges majoritaires de la Cour d’'appel de Terre-

Neuve ordonnant la tenue d’un nouveau psaclégard
de I'accusation de voies de fait est conéiem”

Per L'Heureux-Dul®, Gonthier and LeBel JJ. (dis- Lesjuges L’Heureux-Dub; Gonthier et LeBel (dissi-
senting): While it is generally a prudent practice for the dents) : Bien qu’il soérgement prudent d'exiger
Crown to put the complainant forward as a witness in que le mmaigiublic fasse compan& son ¢moin
order for the trial judge to evaluate her testimonial afin que le juge depmdssevaluer sa capaeid
capacity, it is not an absolute legal requirement in everyemotgner, ce n'est pas une exigence juridique absolue.
case. The trial judge’s inquiry was much broader than a Leteqdd juge du pres avait une pagg beaucoup
limited application of a test of mental competence. The plus large que I'applicaticrelidiith test de capaeit”
trial judge must assess the whole condition of the wit- mentale. Le juge despdod’ examiner dfat de la
ness and balance the potential value of the evidence plaignante dans son ensemble et soupeser la valeur que
which may result fronviva voce testimony against the certioignage de vive voix ajouteradtla preuve par
potential prejudice to the witness. Potential trauma to rapport gudmé que pourrait subir leertioin. La
the witness is one instance in which the Crown is not possibigtiraumatisme d’'uemioin constitue un cas
obliged to call her before the court in order to establish u leahinisere public n'est pas tenu de le faire entendre
necessity. Other possibilities include circumstances in paablif la rEcessit. Il existe d’'autres casuccette
which it would be harmful to the witness or serve no comparutionethoiti serait inutile ou lui causerait
real purpose to do so. Here, it would have served no real ejudicé. En I'espCe, il n'aurait serva rien que le juge
purpose for the trial judge to examine the complainant duepratterroge la plaignante lors du voir-dire, en
on thevair dire, given the evidence of necessity already raison de la preuvecdssit” qui lui avait éja éte
before him. pesenge.



[2001] 1 R.C.S. R. C. PARROTT 181

The evidence before the trial judge amply supports La preegepé au juge du presétaye ample-
his findings of necessity and reliability with respect to ment ses conclusions sgeeksi’et la fiabili€ relati-
the complainant’'s out-of-court statements. Assessing vement actarations extrajudiciaires de la plai-
this complainant’s testimonial competency as a whole gnanexaluation de la capaeitde la plaignanta °
involved matters outside the traditional expertise of theemoigner dans I'ensemble met en cause des questions
trial judge. With the assistance of expert medical wit- epaksant la conepénce traditionnelle du juge du pro-
nesses, the trial judge was able to acknowledge thees. Avec l'aide deethoins nedicaux experts, il a pu
childlike mental condition of the complainant and her constaggatI'mental, comparabke celui d’'un enfant,
fragile emotional state in addition to her poor ability to de la plaignante ettab@miotionnel fragile, en plus
sustain questioning. de sa faible cammaitSubir un interrogatoire.

The complainant’s videotaped out-of-court statement La band® \dd’la dclaration extrajudiciaire faite
to police, which the trial judge reviewed, made it appar- par la plaignante au policier, que le jugeeduaproc’
ent that she was incapable of testifying in a meaningful vigiena fait ressortir que la plaignasetaif incapa-
way, especially in the unfamiliar setting of a courtroom, ble etrotgner d’'une maare utile, surtout dans le
about personally traumatic events that had taken place cadre inconnu d’'une salle d’aadeoges de faits
some nine months earlier. The videotape afforded the traumatisants survenus environ neuf maois L@us t”
trial judge an adequate opportunity to evaluate the com- banee aigérmis au juge du pescde suffisamment
plainant’s ability to communicate evidence about theevaller I'aptitudea moigner de la plaignantepropos
incident. It complemented reliably the information de l'incident. Elle cetail’d’'une mardre fiable les
received from expert witnesses at tlog dire. The trial renseignements qu’il avait obtenus desdihs experts
judge rightfully found the complainant incapable of au voir-dire. Il a coachon droit que la plaignante
communicating evidence in any meaningful way. etait incapable desthoigner d’une maate utile. Exiger
Requiring the Crown to make the complainant testify du narespublic qu'il la fasse compar®& dans le
only to confirm her limited ability to convey evidence seul but de confirmer son inbabilmoigner non
would not only fail to generate any new evidence, but seulement ne permettrait pas d’obteniral&nees
would also be demeaning and potentially traumatic to de preuve, mais serait aussi humiliant etgimirrait ~

her. traumatisant pour elle.

In cases involving young children or people with Dans les affaires mettant en cause de jeunes enfants
mental disabilities who are mentally assimilable to ou des personnes ayarfiaince intellectuelle que
young children, neither direct evidence of the trauma I'on peut assinderjéunes enfants sur le plan men-

nor the compulsory attendance of the witness in order to tal, ni la preuve directe du traumatismesgneepr’
demonstrate it should become a requirement. Even if, as obligatoieendintVisant faire la preuve de ce trau-
a general rule, the judge should hear the witness in the matisme ne devraient devenir une exeyaacsi M~
case, some situations may arise where the attendance of d'unerenagiérale le juge devrait entendre le
the witness in court is unwarranted and unnecessaryemoiti de I'affaire, il se peut que laggence duerhoin
Such was the case here and the complainant’'s out-of- en cour ne soit rgustiffcessaire. Tadtait le cas
court statements met both the necessity and reliability erelesgt les elarations extrajudiciaires de la plai-

requirements. gnante satisfaisaient aux exigencesedessit” et de
fiabilite.

The majority of the Court of Appeal erroneously Les juges majoritaires de la Cour d’appel ont commis
engaged in a re-evaluation of the record and interfered une erravakmrita nouveau le dossier et se sont
too readily with the trial judge’s findings. The trial immesctrop facilement dans les conclusions du juge
judge was in a superior position to assess the expert tes- asprecjuge du presetait mieux plae’poureva-
timony, which confirmed his observation of the com- luer wwdignages des experts, qui ont conira€s

plainant's videotaped testimonial abilities. Admitting propres observatermrtir de I'enregistrement, des

the hearsay evidence did not amount to palpable error. epadd la plaignanta ¥moigner. La dcCision
d’admettre la preuve par pdire ne constitue pas une
erreur manifeste. La edlaration de culpabibt” de
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The accused’s conviction for assault causing bodily

harm should be restored.
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The reasons of L'Heureux-DabGonthier and Version fraaise des motifs des juges
LeBel JJ. were delivered by L’Heureux-DryjoGonthier et LeBel rendus par

LEBEL J. (dissenting) — At issue in this appeal LE JUGE LEBEL (dissident) — Dans le psent 1
is whether the complainant’s out-of-court state-  pourvoi, les questions en litige consistent a’abord °
ments meet the necessity criterion of the principled etemhiner si les eflarations extrajudiciaires de la
approach to hearsay evidence, and were properly  plaignante satisfonteea deitla atessi, tel
admitted by the trial judge for the truth of their  qu'ilede ‘élabog par la methode moderne de
contents. The Crown indicated at the beginning ofeception de la preuve parialite, puisa dcider
trial that it did not intend to call upon the com-  si elles @htddmises bon droit par le juge du
plainant to testify, stating that she was incapable of gwawmme preuve de lanacig de leur con-
doing so. The complainant has Down’s syndrome.  tenu. Le mieigblic a fait savoir, awetitit du
Her doctors describe her as mildly to moderately  @soaju’il n’entendait pas faireertioigner la
mentally retarded and she had been in institutional plaignante, affirmant qu’elgaiénincapable.
care for many years. As mentioned in Justice  Celle-ci a le syndrome de Down. Sel@dses m’
Binnie’s reasons, expert evidence has established cins, elle est atteinteeficiraak intellectuelle
that she had reached the mental development of agerdd modrée, et elle reqit des soins eetablis-
three- or four-year-old child. sement depuis de nombreuseseanComme le

mentionne le juge Binnie dans ses motifs, les
témoignages d’experts oatabli que son elielop-
pement mentakqduivalaita celui d’'un enfant de
trois ou quatre ans.

At trial, the Crown sought to enter as evidence Au pro@Es, le ministte public a voulu eposer 2
out-of-court statements the complainant made to  en preuveetdarations extrajudiciaires que la
others shortly after the incident occurred. The  plaignante avait faitdautres personnes peu
guestion at issue in this appeal is whether, on the esafincident. Dans le psent pourvoi, il faut
voir dire to determine necessity, the Crown was  alors examiner si, lors du voir-dire soetsib;

obliged to put the complainant forward as a wit-  le marstublicetait obligg de faire compara@
ness in order for the trial judge to evaluate her tes-  la plaignante coemmointafin que le juge du
timonial capacity. While | agree with my col- pexpuiss@&valuer sa capaeiti #moigner. Bien

league, Binnie J., that it is generally a prudent que d'accord avec magumllé juge Binnie,
practice to have the Crown do so, | would not ele-  sur l'oppodueit'egle grérale, d’exiger que le
vate it to an absolute legal requirement in every  nengspublic fasse compati& son €¢moin, je
case. In my view, the evidence before the trial el@vérais pas cette pratique au rang d’exigence
judge in the present case amply supports his find-  juridique abgolmen avis, la preuve psenge
ings of necessity and reliability. His judgment was  au juge dueproen I'espce,€taye amplement
completely in accordance with the jurisprudence of  ses conclusions serdssi’ et la fiabilig. Son
the Court on the admissibility of hearsay evidence.  jugement respectait en tous points la jurisprudence
de la Cour portant sur 'admissibditde la preuve
par ou-dire.

I. The Principled Approach to Hearsay Evidence |. Lethmde moderne de traitement de la preuve
par ou-dire

A hallmark of the principled approach to hear- La souplesse repsente un caraate essentiel de 3
say is flexibility. In moving away from the cate- lathdde moderne de traitement de la preuve par
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gorical approach of the past to hearsay exceptions, I-dicl” En s&€loignant de I'ancienne conception
the Court signalled in the last decade an intention  denslir des cagjories d'exceptiona la €gle
to render the rules governing the reception of hear-  dtdiog,” notre Cour a manifestdans la der-
say evidence more responsive to individual situa- erenEcennie sa voloatgue lesagles relatives
tions. (See, e.gR v. Khan, [1990] 2 S.C.R. 531; laeception de la preuve par iadife tiennent
R. v. Smith, [1992] 2 S.C.R. 915; and. v. Sarr, mieux compte de chaque situation partiendi’
[2000] 2 S.C.R. 144, 2000 SCC 40. See also (Voir, par exemRple, Khan, [1990] 2 R.C.S.
J. Sopinka, S. N. Lederman and A. W. Brydme  531;R. c. Smith, [1992] 2 R.C.S. 913R. c. Sarr,
Law of Evidence in Canada (2nd ed. 1999), at [2000] 2 R.C.S. 144, 2000 CSC 40. Voir aussi J.
pp. 189-201.) When dealing with young children  Sopinka, S. N. Lederman et A. W. Bijent,
or people with mental disabilities, this approachLaw of Evidence in Canada (2¢ éd. 1999), p. 189-
seeks to address the necessity and reliability 201.) Dans le cas de jeunes enfants ou de per-
required for the admission of the evidence while at  sonnes ayant afitéerite intellectuelle, cette
the same time safeguarding the dignity and integ- ethotde consista examiner la @cessit” et la fia-
rity of the complainants or withesses. l@ilittquises pour I'admission de la preuve, tout
en pro€geant la digné’et I'intégritt des plaignants
et des ¢moins.

According to the modern approach, out-of-court D’apres la nethode moderne, lesedarations
statements may be admitted for their truth if relia-  extrajudiciaires peuetr® admises comme
ble and reasonably necessary. Necessity is  preuve dgdeity'de leur contenu, si elles sont
intended to be a malleable concept. Imith, fiables et raisonnablementcgssaires. La notion
supra, this Court stated (at pp. 933-34): decassit” se veut souple. Dar&nith, précitg,

p. 933-934, notre Cour affirme :

... the criterion of necessity must be given a flexible. . . il faut donner au cet'e de la atessit” une @fini-
definition, capable of encompassing diverse situations. tion souple, susceptible d'englolentddf’ situa-

What these situations will have in common is that the tions. Ces situations auront comme point commun que,
relevant direct evidence is not, for a variety of reasons, pouereiiftés raisons, la preuve directe pertinente
available. Necessity of this nature may arise in a number n'est pas disponible. Un certain nombre de situations

of situations. Wigmore, while not attempting an exhaus- peuvent engendrer paaaksil Sans tenter de faire
tive enumeration, suggested at § 1421 the following amarération exhaustive, Wigmore propose leg€at”
categories: gories suivantes au § 1421:

(1) The person whose assertion is offered may now be TRADDCTION] (1) Il se peut que 'auteur de ladlara-
dead, or out of the jurisdiction, or insane, or otherwise ti@sque soit maintenantedéd®, hors du ressort,
unavailable for the purpose of testing [by cross-exami- en@ldu, pour quelque autre motif, non disponible aux
nation]. This is the commoner and more palpable fins deslldiodtion [par contre-interrogatoire]. C'est
reaso . . .. laraison la plus courante et la plesident . . .

(2) The assertion may be such that we cannot expect, (Hdlardfion peugtte telle qu’on ne peut pas, de
again or at this time, to get evidence of the same value nouveau @@ moment-ci, obtenir desemeés ou
from the same or other sousce. . . The necessity is not d’autres sources une preuveatsenvaleur. [...] La
so great; perhaps hardly a necessity, only an expediencycessit” n'est pas aussi grande; il s'agit petre’a
or convenience, can be predicated. But the principle is peine d'aoessi: on peut supposer qu’il s’agit
the same. d'une simple commaditMais le principe demeure le

méme.

Clearly the categories of necessity are not closed. In thadent que les cegiories de eCessit’ ne sont pas
Khan, for instance, this Court recognized the necessity  disit'Dans I'agt Khan, par exemple, notre Cour a
of receiving hearsay evidence of a child's statements reconneckssi” de recevoir la preuve parialife
when the child was not herself a competent witness. We  eldardfions d’une enfant quietdit pas elle-mme
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also suggested that such hearsay evidence might become  aédnitleigner. Nous avorsgalement dit que cette

necessary when the emotional trauma that would result preuve pdir@yourrait devenir ecessaire lorsque

to the child if forced to giveiva voce testimony would I'obligation desthoigner de vive voix causerait un trau-
be great. [Emphasis added.] matisme importafienfant. [Je souligne.]

Let us note that this passage was reproduced with ~ Notons que cet exgtdit citt "et approus”
approval recently inR. v. F. (W.J.), [1999] 3 Ecemment danR. c. F. (W.J.), [1999] 3 R.C.S.
S.C.R. 569, at para. 3%ef McLachlin J., as she 569, par. 34 (le juge McLachlin, maintenant Juge
then was). en chef).

Thus, we realize that we are far from the strict Ainsi, nous constatons que nous nous trouvons
approach to hearsay which prevailed in the past.  maintenant loin de I'ancieanesfidcte d’abor-
Perhaps the most important aspect of the broad der la preuve pdireoulL’élément le plus
account of necessity quoted above is the fact that  important de I'etegipn’ large du citre de la
“the categories of necessity are not closed”. Trial ecassi” mentione” pgcdemment est, peetie,
judges now have a much broader discretion to le fait que « legacEsS de eCessit’ne sont pas
admit evidence which would otherwise be consid- @#». Le pouvoir disetionnaire du juge du
ered as hearsay. This court should not attempt to eprd@dmettre une preuve qui serait autrement
confine this discretion into limited categories, but  coesid" comme du otdire a pris @sormais
should rather content itself with stating broad prin-  une expansion beaucoup plus large. Notre Cour ne
ciples to guide judges in the exercise of their dis-  devrait pas tenter de limiter ce pouediines
cretion. As Lamer C.J. warned R v. U. (F.J.), caggories, mais devrait phitSe contenter dfion-
[1995] 3 S.C.R. 764, at para. 35: cer des principE®rgux pour guider les juges

dans I'exercice de leur pouvoir distidnnaire.
DansR. c. U. (F.J.), [1995] 3 R.C.S. 764, par. 35,
le juge en chef Lamer a fait la mise en garde sui-
vante :

... both necessity and reliability must be interpreted. .. on doit interpeter de fapn souple tant laatessig’

flexibly, taking account of the circumstances of the case que la fahiémant compte des circonstances de I'af-

and ensuring that our new approach to hearsay does not faire et \@eitlamue notre nouvelledan d’aborder

itself become a rigid pigeon-holing analysis. le-dieé ne devienne pas en soi une analyse rigide de
caggories.

Of course, there is no presumption of necessity Bien gir, aucune msSomption de ecessi’ 6
and the trial judge must consider whether the crite-  n’existe et le juge dzspmioit &terminer au cas
rion is satisfied on the particular facts of each case:  par cas, si @e @#f respeet'F. (W.J.), pré-

F. (W.J.), supra, at para. 41R. v. Rockey, [1996] cig, par. 41;R. c. Rockey, [1996] 3 R.C.S. 829,

3 S.C.R. 829, at para. 17. However, the case law par. 17. Toutefois, la jurisprudence n’exige pas

does not mandate that any particular kind of evi- espntation d’un certain type de preuve particulier

dence must be adduced in order to demonstrate  patablir la rEcessi. D’apes le juge

necessity. As McLachlin J. viewed it, while writ-  McLachlin, s’exprimant au nom de la neajorit’

ing for the majority inF. (W.J.), at para. 41, neces-  daRs(W.J.), par. 41, le fondement de l&a€s-

sity may be founded on “the facts and circum- e $But @couler « soit des faits et des circons-

stances of the case as revealed to the trial judge, or  tances de I'affaasEpjartonnaissance du juge

from evidence called by the Crown”. In keeping  du pmcoit de la preuvegsénte par le minis-

with the overriding principle of flexibility, the key eté public ». Confor®ment au principe ppon-

is that necessity be grounded in evidence that iserard” de la souplesse, il faut que lecessi’

appropriate to the circumstances. repose sur une preuve apprdans les circons-
tances.

a
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In R v. Marquard, [1993] 4 S.C.R. 223, at Dans R c. Marquard, [1993] 4 R.C.S. 223,
p. 236, the Court observed that generally speaking, p. 236, notre Cour note que, d'were mgHeéH"
the best measure of testimonial capacity is the wit-  rale, l'indication la pies d8 la capa@t’de
ness’s performance at the time of trial. | agree thatmoigner demeure le comportement €ondin au
the preferred method of evaluating a witness’s  @sode conviens queelaluation directe, plus
ability to give evidence is to assess him or her at  pami@rient lors d'un contre-interrogatoire,
first hand, especially during cross-examination.  offre le meilleur instrumentepaluer I'aptitude
But this is clearly not an absolute rule, and to make €moigner. Mais il est clair qu’il ne s’agit pas
it so risks stultifying the modern approach to hear-  d'wetderabsolue; si etait le cas, cela mettrait
say contrary to the desired principle of flexibility.  echéec la fagn moderne d’aborder la preuve par
The case law suggests that, even when the hearsay-direupar le rejet de la souplesse souhait
declarant is physically available, the trial judge is  Démpla jurisprudence, emie quand l'auteur de
not obliged to examine him or her directly in order  dgldfation extrajudiciaire est physiquement dis-
to find necessity.Khan and Rockey are two  ponible, le juge du pregh’est pas tenu de l'inter-
instances in which the necessity criterion was met,  roger directement pour coaclaregecessi.
notwithstanding the Crown’s failure to call the  Dans les affaifhan et Rockey, notre Cour a
hearsay declarants for examination on #foér  conclu que le créfe de la atessit” avaitet® res-
dire. In both cases, necessity was grounded on evi- ep&dth que le ministe public n'ait pas fait
dence that testifying in court would have trauma-  compar#és auteurs desdarations extrajudi-
tized the child witnesses; it would accordingly ciaires lors du voir-dire pour les interroger. Dans
have been cruel indeed to require them to appear at  les deux casedaiise fondait sur une preuve
the voir dire; Rockey, supra, at para. 23. While  d'aps laquelle les enfants auraieti fraumatie$
potential trauma to the witness is one instance in  si on les avaiefadigher; il aurait donet
which the Crown is not obliged to call her before  cruel d'exiger gu’ils comparaissent au voir-dire :
the court in order to establish necessity, | wouldRockey, précité, par. 23. Comme la possitslite
not foreclose the possibility of other circumstances  traumatisme dmein” constitue un casuole
in which it would be harmful to the witness, or = mieigt public n'est pas tenu de le faire entendre
serve no real purpose to do so. petablir la récessit, je n’exclurais pas la pos-

sibilite d'autres cas w cette comparution du
témoin serait inutile ou lui causeraitepidice.

The trial judge, in the present case, found it nec- En l'esggce, le juge du pres a conclua’la
essary to admit the complainant's out-of-court ecessit” d'admettre en preuve lesdarations
statements without first calling the complainant as  extrajudiciaires de la plaignante, sans la faire
a witness. The judge’s finding was based on hisemdigner. La conclusion du juge se fonde sur son
observation of the videotaped interview of the  visionnement de I'entrevue de la plaignante, enre-
complainant, the evidence of her attending physi-  egsstir bande vab, sur leseémoignages de son
cian and nurse, and that of two other physicians edeuin et de son infirreie traitants, ainsi que sur
who examined her. The Court of Appeal ((1999), ceux de deux aug®scms$ qui I'ont exameg.
175 Nfld. & P.E.l.LR. 89) should not have inter- La Cour d'appel ((1999), 175 Nfld. & P.E.l.R. 89)
vened on Barry J.’s finding that the admission of  n’aurait pametvenir relativemerd la conclu-
the videotaped interview was rendered necessary  sion du juge Barry soessitid’admettre I'en-
by the facts of the case. The situation before him  trevue enesgistans les circonstances de cette
amply suggested that admission of the videotaped  affaire. La situation donnait ammepearger
interview was necessary as “evidence of the same  @tgit Técessaire d’admettre cette entrevue,
value” would most likely not be obtained bwa  &tant done” qu'il aurait €€ tres probablement
voce testimony of the complainant. It was apparent  impossible d’obtenir une «preuve ede m”
that attempting to make the complainant testify  valeur » si la plaignante em@igté de vive
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would not only fail to generate any new evidence, voix. De tevidehce, la comparution de la plai-

but also that it would be demeaning and potentially =~ gnante non seulement ne permettrait pas d’obtenir

traumatic to her. d’autreléments de preuve, mais serait humiliante
et pourraitetre traumatisante pour elle.

In this context, the ruling of the trial judge was Dans ce contexte, leedision du juge du pres’ 9

not a narrow one limited to the application of atest  ne se limitait pas seularapptiquer un test de

of mental competence as in s. 16 of @eada capaci€ mentale comme dans les casesigar

Evidence Act, R.S.C. 1985, c. C-5. The trial [Ilart. 16 dellai sur la preuve au Canada, L.R.C.

judge’s inquiry was much broader. It sought to 1985, ch. C-5. Letegpar le juge du pres’

examine the whole of the complainant’s condition  avait uneepds€aucoup plus large. Elle visait °

as mandated by our principled approach to hearsay = examiner, comme nous l'avatatule 4 plai-

and necessity as discussed above. In that regard, gnante dans son ensemble, comme le veut notre

the trial judge did not simply express a preference  nouvetlenfaaborder la preuve par iedire et

for the views of one of the experts heard, Ileecetde rCessi. A cetégard, le juge du pro-

Dr. Gillespie. Barry J.'s decision examined more esai'a pas simplement expemine peférence

broadly the victim’s childlike mental condition or  pour I'opinion du Billespie, un desethoins

mental retardation and its impact on her potential  experts. Le juge Barry a exdimi® marére

testimony. This careful consideration of the condi-  plus lamat’mental de la victime comparable °

tion of the complainant led the judge to decide that  celui d’'un enfant oefiseedte mentale, et I'in-

she was incapable (as opposed to the more narrow  cidence de ces facteursmsaigleatie qu’elle

concept of “incompetence”) of testifying. He then  pourrait rendre. Cet examen attenéfaded&’la

decided that the out-of-court statements in the  plaignante a lmgngea conclurea’son incapa-

video should be received into evidence, because e @iar oppositiona la notion plus stricte

they met the reliability and necessity tests. d’'« inhabitt de €moigner. Il a alors stadujue
les dEclarations extrajudiciaires sur bande ead”
devraientetre admises en preuve, car elles satisfai-
saient aux créfes de fiabil#” et de atessi’

II. The Evidence on the Complainant's Condition  1l. La preuve relaiVétat de la plaignante

Barry J. held that the admissibility of the video Selon le juge Barry, 'admission en preuve de 140
was justified by his finding about the mental age of  bandeoviait justifée par sa conclusion rela-
the victim which he equated to that of a very twd'age mental de la victime, geiquivalait,
young child: selon luia’celui d’'un tes jeune enfant:

It appears that it [her mind] mighteb. . sogreatly [fRADUCTION] Il semble que son esprit soit [. . .pfi

retarded that it does not allow her to mentally process or cient au point de ne pas lui permettre de traiter mentale-
express matters in a normal matter other than in very ment ou d'exprimer les choses normalement, autrement
simple statements such as, one might attribute to a child que panaless tes simples, comme ceux que 'on

of very tender years. pourrait attribueerun enfant en és basage.

(Transcript of Barry J.’s ruling on their dire of  (Transcription de laetision du juge Barry sur le
March 30, 1995, at p. 4) voir-dire du 30 mars 1995, p. 4)

On the basis of the video, and of the evidence of Sur le fondement de la bande &id du €moi- 11
a nurse of the Waterford Hospital and the testi- gnage d'une iefiende I'tvpital Waterford et
mony of experts, the trial judge noted that the vic-  depoditions desethoins experts, le juge du
tim lived a very restricted life, under constant @®@E constat’que la victime menait une vie
supervision. She was able to make simple state-es limite et qu’elleetait supervisé en perma-
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ments, but did not retain any long term memory of  nence. Capable d’exprimer des dwsiesgies,

events, although at the same time, she seemed una-  elle ne conservait toutefois enmireanong

ble to attempt to deceive and had no history of terme des faits; cependant, elle semblait incapable

fabrication. As Barry J. stated: d'essayer de tromper et n'avait pas [|'’habitude
d’'inventer des contes. Le juge Barry a dit:

All these activities have to be supervised and many ofTRAQUCTION] Toutes ces activéS doiventefre supervi-
them require assistance. She has a habit of repeatinges et’elle a besoin d’aide pour plusieurs d’entre elles.
things that she has heard or come into contact with and Elle a I'habitudpétier e qu’elle a entendu ou dont

may do so in answer to questions that may be com- elle a pris connaissance, padpmseides ques-
pletely unrelated. She has no history of tions qui n'ont @iemir avec ces choses. Elle n'a pas
fabrication . . .[S]he is capable of making simple state- I'habitude d’inventer des contes [. . .] [E]lle est capable

ments about some matters. But her mind cannot retain d’exprimer des clessesniples sur certains sujets.

an account of any particular matter for any length of Mais son esprit est incapable de conserver un souvenir
time a . ..complete an account of anything which may des faisiprpour quelque dee que ce soit, ou [. . .]
transpire. As I've mentioned, she has no history of de raconter en entier ce qui a pu se produire. Comme je

fabrication and it appears that from her higtor. it l'ai mentionrg, elle n'a pas I'habitude d’inventer des
would be unlikely that she would attempt to deceive any contes et il appert de esggleanit [. . .] qu’il serait
person of something which may have occurred. improbable qu’elle essaie de tromper quelqu'un

propos de quelque chose qui a pu se produire.

(Transcript of Barry J.’s ruling on their dire of  (Transcription de laetision du juge Barry sur le
March 30, 1995, at p. 4) voir-dire du 30 mars 1995, p. 4)

In my opinion, this is one of those cases in A mon avis, dans un tel cas, il n'aurait seavi
which it would have served no real purpose for the  rien que le juge despirdeiroge la plaignante
trial judge to examine the complainant on tloe  lors du voir-dire, en raison de la preuve dees-
dire, given the evidence of necessity already e gjtii lui avait éja étt pesente. Le dossier
before him. The record fully supports the trial appuieesatient la conclusion du juge que la
judge’s finding that the complainant was incapable  plaignasitet ‘incapable deethoigner d'une
of testifying in a meaningful way about the inci-  menei utilea propos de &pisode. LEIément le
dent. Chief among the evidence was the videotape  plus important de la preuve se retrouvait dans la
of the complainant’s interview with Sergeant bandewide I'entrevue de la plaignante avec le
Ryan, which enabled the trial judge to observe for  sergent Ryan. Le visionnement de celle-ci a permis
himself the complainant’s ability to convey evi- au juge du esod’appecier par lui-neine la
dence. The interview was conducted on the day capdeila plaignante de rendre embignage.
after the incident took place, in the company of a  L'entrevue a eu lieu le lendemagpided&, en
nurse and nursing assistant from the Waterford esgmce d’'une infirngire et d’'une infirmére auxi-
Hospital where the complainant lives. Sergeant liaire depltal Waterford, a vit la plaignante.
Ryan asked the complainant a number of basic  Le sergent Ryare @ p@glaignante quelques
guestions about the incident, to which she quest@@séentaires sur ce qui leitdit arrig,
responded in broken sentences that were, at times,  auxquelles eflenalu’par des phrasescdu-
very difficult to understand. The trial judge  sues, parfas difficlesa comprendre. Le juge
recounted the interview in the following way: du pEeca €sung l'entrevue comme suit :

In response to questions from Sergeant Ryan as to whatRADUCTION] En réponse aux questions du sergent
had happened to her, she made several statements; and aRyapos de ce qui l@tait arrivg, elle a dclag

in the first statement when asked that question as to plusieurs chokegrémere question qui lui &%
what happened to her, she said “the man in handcuffs eepas’savoir qu'est-ce qui luetait arrivg, elle a
did it,” and then she said, “Put him in jail.” When asked epandu : « C’est 'homme avec des menottes qui I'a
what happened to her arm and face, the bruises and fait » et elle a ensude«ajteitéz-le en prison ».
scratches, she said, “A man did that, put him in jail.” Quand on lui a den@nduietait arrivé a son bras et
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When asked what the man looked like, she said, “Mara son visage, en parlant des ecchymoses etgtesi-"

with black ha...glasss .. .police took him away.” gnures, elle epdndu : « Un homme a faia, mettez-le

When asked who hurt her face, she said, “scratched me” en prison ». Quand on lui eedequaidessemblait

and when asked who, she said, “The man”. When asked cet homme, egdlendu « Un homme avec un cha-

where, she said, “In the car.” When asked what he did, peau .nales lunette. .. lapolice 'a emmea™.

she said, “Smacked me.” Quand on lui a dereana“avait blessson visage, elle
a répondu : « M’a grif€ » et quand on lui a demandui
lavait fait, elle a €pondu : « L’hnomme ». Quand on lui
a demand”al, elle a epondu: «Dans la voiture ».
Quand on lui a demardte quil avait fait, elle a
repondu : « Il m'a frapgé ».

(Barry J.’s reasons for conviction of April 3, 1995,  (Transcription des motifs declardfion de cul-
at p. 11) pabilé” du juge Barry, rendus le 3 avril 1995,
p. 11)

The Court of Appeal also reviewed the videotape. La Cour d'appel a aussi gisiohande vido.

The majority and minority opinions provide a sim-  Les opinions des juges de la maobrile la

ilar account of the interview, which Wells C.J.N.  minericrivent de fagn semblable I'entrevue,

described as follows at p. 127: que le juge en chef Wedlsrne comme suig la
p. 127

That video tape displays [the complainant] answering TRAHUCTION] Cette bande vigd montre (la plaignante)
Sergeant Ryan’s question as to the cause of her epandala question du sergent Ryan, au sujet de ses
scratches and bruises with “bad man, handcuffs, go tegratignures et de ses ecchymoses, en disant « mauvais
jail” on each of the numerous times she was asked. In homme, menottes, aller en prig@tene des nom-
answer to who he was or what his name was she simply breuses faiguestion lui &t poge. Lorsqu’on lui
repeated “Don’t know” each time she was asked. To the a denmndl était ou comment il s’appelait, elle a
guestion of what he looked like she said “glasses” and simplenegoindl « Je ne sais pas» chaque fois.
“hat”. Quand on lui a demaedde quoi il avait l'air, elle a
réepondu « lunettes » et « chapeau ».

This was the extent of the information that the La s’argte I'information que la plaignante a pu13
complainant was able to communicate about the = communé&pespos de l'incident, peu de temps
incident shortly after it occurred and in a support- eapsa survenance et dans un contexte favorable.
ive environment. The trial judge found the com- Le juge dugsaconclu que legponses de la
plainant’s responses to Sergeant Ryan’s question-  plaignante aux questions du sergetai®yan
ing repetitive and largely incoherent. | cannot epétitives et tes incolerentes. Je ne pewtré en
disagree with his conclusion, and am doubtful that esadcord avec sa conclusion et je doute que la
she would have been able to provide useful infor-  plaignante aurait pu fournir des renseignements
mation in the unfamiliar setting of a courtroom, utiles dans un cadre inconnu comme celui d'une
about personally traumatic events that had taken  salle d'audemrepos ddvénements traumati-
place some nine months earlier. sants, survenus environ neuf moistplus t”

As the Court confirmed iMarquard, supra, at Comme notre Cour I'a confirendandMarquard, 14

p. 236, testimonial capacity entails the ability to eqi#€, p. 236, I'aptitude Bmoigner comporte la
perceive, recollect and communicate events to the  cepdeipercevoir, de se rappeler et de commu-
court. The evidence of the physicians who niqueraléséments la cour. Lesdmoignages
examined the complainant only confirms the  desletins qui ont examena plaignante ne font
extremely limited nature of her communication que confirmer le amaaxt€mement limig” de
skills. Dr. Gillespie, a psychiatrist associated with  sa capasé communication. Le 'DGillespie,

the Waterford Hospital who had known the com-  psychiatre ratadHiopital Waterford, qui con-
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plainant for almost 20 years, evaluated her ability = naissait la plaignante depuis presque 29ans, a ~
to communicate shortly before the beginning of e k& capaat’de communiquer peu avant le pro-
trial. His evidence was unequivocal that she wases. ¢I'a @&clag sanssquivoque que la plaignante
incapable of testifying in court. Her answers toetait incapable desthoignera’la cour. Lesapon-
simple questioning about the incident were “totally ~ ses de la plaigaatge questions simples portant
incoherent” and repetitive. While he could not pro-  sur l'incidetaient fRADUCTION] « compEte-
vide a conclusive opinion on her memory, he did  ment iamites » etepétitives. Meme s'il n'a
cast doubt on her long term ability to remember  pas pu donner une opinion conalpaop®s de
the events at issue. Responding to a question from elaainé de la plaignante, il @is des doutes
counsel about the videotaped interview, he stated:  sur sa eadac#é souvena long terme de ce
qui lui était arrivé. En Eponsea’une question de
'avocat au sujet de I'entrevue enregegtyil a dit :

A. Yeah, | heard that, you know second hand that she’dTRADUCTION] R. Oui, j'ai appris, vous savez indirecte-
been videotaped and made some statements, but | gather ment, getekmegiseé sur bande vab et qu’elle
that was some time back last year and | would think a fait delmtions, mais je crois comprendre que
with her poor attention span, she may not remember cela a eu liead'@engre et je pense gu’en raison
what she said then. But certainly when | asked her about de sa faikle dlattention, elle ne se souviendrait
a man taking her away from the hospital, she couldn’t petpas de ce qu’elle avait dit alors. Mais il est cer-
give me any answer that was coherent. tain, que lorsque je lui aidessguestions au sujet

d’un homme qui l'avait emme®’ de I'topital, elle n'a

pu me donner aucuneponse coérente.

Dr. Gillespie's assessment of the complainant's L'evaluation faite par le 'Tillespie de la capa-
ability to communicate was uncontradicted by the e d€ communiquer de la plaignante n'a ptis ~
testimony of Dr. Parsons, a family doctor who  contredite parmeoijnage du DParsons, un
examined her several hours after the incident took edenin de famille qui I'a exam@e” plusieurs
place, and of Dr. Morley, her attending physician.  heuressaf@pisode, ni par celui du'Dorley,
Dr. Parsons reported that the complainant was sim-  salean traitant. Le DParsons a relatque la
ply unresponsive to her questioning about the inci-  plaignanteaggssait simplement passés ques-
dent. Dr. Morley confirmed that the complainant’'s  tions sur I'incident. Lébrley a confirng que
capacity to communicate was limited and that the  la capdeifommunication de la plaignasteit
court would have difficulty understanding her. As  liegit'et que la cour la comprendrait difficile-
for her ability at the time of trial to recollect the  ment. Au sujet de sa capdeitse rappeler les
events and describe them to the court, his opinion  faits et dedesed la cour au moment du pro-
was more equivocal: &5, son opinioretait plusequivoque :

Q. What about at this time, on today’s date, would sheTRAQUCTION] Q. En date d'aujourd’hui, serait-elle
be able to give an account of what has happened last capable de raconter ce qui s’est produit en juillet
July? dernier?

A. Possibly, but given her verbal limitations, it could be R. Rt "maisefant done”sa capadt’limitée de

quite difficult to understand her, but | believe that she s’exprimer verbalement, il sssalifficile de la com-

would be able to give some account, some account of prendre, mais je pense qu’elle serait capable de raconter,
what happened to her. en quelque sorte, ce qui lui esearriv’

The record also includes the testimony of Le dossier comprend aussi lentbignage de
Ms. Miller, the complainant’s attending nurse. She ™MeNMiller, I'infirmi‘ere traitante de la plaignante.
testified that the complainant could verbalize “very  Ell@emdigré que la plaignante pouvait s’expri-
well”. Testimonial competence, however, extends  MRAPUCTION] « tres bien » verbalement. Tou-
beyond mere verbal aptitude and incorporates a  tefois, I'aptidudEamoigner épasse la simple
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cognitive componentMarquard, supra, at p. 236.  capa@tverbale et comprend @ément cognitif :
Her assessment is also contradicted barquard, précit, p. 236. Soevaluation est aussi
Dr. Morley’s assertion that the complainant’'s ver-  contredite par'léMBrley, qui affirme que la
bal skills were limited. It should be noted that Ms.  capgaeiirbale de la plaignante est liedt’ll fau-
Miller further testified that when asked simple drait aussi noter quee Willer a ensuite
guestions, the complainant was generally responemoigré que, lorsqu’on pose de simples questions
sive, but her answers were very basic and lacked la plaignante, celle-ci pouvaiteggralement y
any detail. When asked whether the complainantepondre, mais que sesponses restaientesglé-
had, in the time since the incident, ever provided a  mentairepetid/ues deetails. Quand on lui a
narrative of the events in question to Ms. Miller,  deneasdla plaignante lui avait parlde €pi-
she explained: sode depuis qu'ilesit produit, Mre Miller a
explique :

A. Not in detall, no, like | say it was very, very simple TRADUCTION] R. Pas en ekail, non; comme jai dit,
and she never, ever, said names to me personally. etaitcties, tes simple et elle ne m’'a jamais, jamais
personnellement doende noms.

What emerges from a review of the record is the L'examen du dossier egjage le portrait d'un 17
description of a witness who, depending on the cir-emdin qui, selon les circonstances et la personne
cumstances and the questioner, was able to provide  qui lui posait les questions, pouvait au mieux four-
at best only the most basic information about what  nir des renseignements defmplestdires sur
had happened to her, in a manner that was ce qeiditidrrie, d'une mardre extemement
extremely difficult to understand, and with little, if difficiee comprendre, eevéle que ceemoin ne
any, long term memory. The trial judge had an  pda# gere de memoirea long terme. Le juge
adequate opportunity to evaluate the complainant's  du eprag” suffisammenevallg [I'aptitude a
ability to communicate evidence about the inci- embigner de la plaignante propos de l'incident.

dent. He found that she was incapable of doing so Il a conclu getelteiricapable de le faire d’'une
in any meaningful way. In light of all the evidence  neamiutile. D'apes la preuve produite lors du
adduced on theoir dire, it would have been diffi-  voir-dire, il aura@t® difficile de conclure que la

cult to conclude that the complainant could have  plaignante aurait pu rendeenaigrtage de la
communicated evidence of the same quality at emmqualié” au proes. Mes @serves sont encore

trial. My reservations are stronger still with respect  plus foad&%gard de sa capagitde subir un

to her ability to handle cross-examination, which is  contre-interrogatoire, qui est un exercice intellec-
a more sophisticated intellectual exercise than  tuel plus complexe que linterrogatoire principal.
examination-in-chief. To require the Crown to call  Exiger du ménéspublic qu’il fasse compateé

the complainant before the court in these circum-  la plaignante en cour dans ces circonstances, dans
stances, only to confirm her limited ability to con-  le seul but de confirmer son inbalditioigner,

vey evidence, would have been demeaning and  aetéithumiliant et traumatisant pour elle.
traumatic to her. As the trial judge pointed out, the =~ Comme I'a fait remarquer le juge ds, paodc-

victim lived under very restricted and supervised time menait uneesditnite etetait supervieé
conditions. She could not look after herself (ruling  en permanence. Elle ne pouvait pas prendre soin
onvoir dire, at p. 4). She was also afraid to leave  d’ellec{gion sur le voir-dire, p. 4). Elle avait

the hospital grounds. The trial judge even wrote  aussi peur de quitter I'enceinteopig¢al’hCe

that she had “to be coake. .with treats by staff juge du pres a meime €crit que les empl®s

to persuade her to go out for a drive or an outing  devaie®R4DPCTION] « lui offrir des diteries

with other patients” (reasons for conviction, at  pour la persuader d'aller faire une promenade en
p. 8). Moreover, Barry J. referred to Dr. John  voiture ou une excursion avec d’autres patients »
Morley’s testimony. Dr. Morley had said that it (motifs de kcldration de culpabibt” p. 8). De

was not feasible for the victim to leave the hospital  plus, le juge Barry a menterdmoignage du
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(reasons for conviction, at p. 10). This evidence " J&hn Morley, selon lequel la victime ne pouvait

supports the conclusion that the victim would suf-
fer a substantial trauma from leaving the hospital
or from any other kind of change in her immediate
surroundings. This trauma would be especially
acute, if she were to be faced with the formal
atmosphere of a courtroom and asked to relate
incidents which happened years ago. Given her
communication difficulties and the apparent limi-
tations, if not absence, of her long time memory, it
may readily be inferred that calling her as a wit-
ness would have merely confirmed what is already
clear from the record the trial judge had before
him. It would have also deprived her of that degree

pas quittapital’ (motifs de la délaration de
culpabipt”10). Cedmoignage appuie la con-
clusion que quittgitd ou changer de cadre de

vie la traumatiserait fortement. Le traumatisme
serait paigurhent aigu, si elle devait se retrou-

ver dans |'atemesplotocolaire d'un tribunal
poueppndrea des questions concernant des
faits qui se sont produits il y a dessaitause

de ses diffcd€ communication et des limites
apparentes, sinon de l'inexistence,atedaea’

long terme de la plaignante, on coaoleéntis’
gue sa comparution aurait simplement permis de
confirmer ce quie@stcidir au vu du dossier

of respect that every disabled person is entitled toeja @lfa disposition du juge du pre& Cette com-

(seeQuebec (Public Curator) v. Syndicat national
des employés de I'hdpital S-Ferdinand, [1996]
3 S.C.R. 211, at para. 10&er L’'Heureux-
Dubeé J.).

parution l'aurait aussi preé du degr'de respect
auquel a droit toute personne ayant ugfecidhce
(voir I'art Québec (Curateur public) c. Syndicat
national des employés de I'hdpital S-Ferdinand,

[1996] 3 R.C.S. 211, par. 108, le juge L'Heureux-
Dubeé).

lll. The Objections to the Use of the Expert Evi-
dence and the Video to Establish Necessity

lll. Les oppositiaitistilisation deseémoignages
d’experts et de la bamdepadretablir la
nécessi’

Justice Binnie contends that the trial judge erred Le juge Binnie soutient que le juge du e

in considering the testimony of Ms. Miller and
Doctors Gillespie, Morley and Parsons, as in his
view, it failed to meet the necessity criterion for
the admission of expert evidence Rnv. Mohan,
[1994] 2 S.C.R. 9. To satisfy the necessity require-

commis une erreur en tenant comptenuss t

gnagesteWller et des I® Gillespie, Morley
et Parsons, car, selon lugnteighages ne satis-

faisaient pas au cete de mcessi” pour I'admis-

sion efesighages d’expersnon& dansR. c.

ment, the information provided by the expert mustMohan, [1994] 2 R.C.S. 9. Pour satisfaiael’exi-

be outside the ordinary knowledge and experience
of the trier of factR. v. D.D., [2000] 2 S.C.R. 275,
2000 SCC 43, at paras. 46 and p&; Major J.

gence decdmsit, les renseignements fournis

par I'expert doivenepdisser I'exgfience et la
connaissance ordinaires du juge des fdRsc.

(also para. 21per McLachlin C.J., dissenting on D.D., [2000] 2 R.C.S. 275, 2000 CSC 43, par. 46

the merits but not on this pointyjohan, supra, at

p. 23. Testimonial competence, my colleague
maintains, is a matter directly within the ken of the
trial judge and jury.

et 57, le juge Major (aussi par. 21, le juge en chef

McLachlin, dissidente sur le fond mais pas sur ce
poiiphan, précit, p. 23. D'apes mon col-

dgue, la capa@tde €moigner est une question

directementi’la por€e du juge des faits et du jury.

However, as | explained before, the issues Toutefois, comme je l'aigja explig€, les ques-

examined by Barry J. to determine necessity were

broader than the mere competence to testify under
capaatde €moigner pevuea l'art. 16 de laLoi

s. 16 of theCanada Evidence Act. The trial judge

tions que le juge Barry aes@updut efermi-
ner s'il y asedssit” dEpassaient la simple

had to assess the condition of the complainant assar la preuve au Canada. Le juge du proes devait
whole. This involved matters which were outsideevaluer I8tat de la plaignante dans son ensembile,
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his traditional expertise, and which required expert  ce qui mettait en cause des quegtiesant sa
assistance. With this assistance, the judge was able etengg” traditionnelle pour lesquelles l'aide
to acknowledge the childlike mental condition of  d'un expE#it" récessaire. @Gie a cette assis-
the complainant and her fragile emotional state in  tance, le juge a pu constatemkntal, compa-
addition to her poor ability to sustain questioning.  rableelui d’'un enfant, de la plaignante et son
In the present case, the nurse gave factual evidenetatémotionnel fragile, en plus de sa faible capa-
about the complainant’'s character and condition. e aitsubir un interrogatoire. Dans laepente
The doctors testified on the basis of both their  affaire, I'infim@ia rendu urethoignage sur des
observations of the witness and their professional faits, soit sur la persoretalétat de la plai-
experience in matters which fell squarely within  gnante. Leslauins se sont foed” sur leurs
their competence on questions that went to the  observatioresrthint’et leur exgxience profes-
medical and psychological condition of the wit-  sionnelle peardigner au sujet deelat nedical
ness. In these circumstances, the hearsay evidence et psychologiqaemaoily, fuestions qui rele-
was admitted and used in accordance with the rele-  vaient directement de leetecm®pDans ces
vant legal rules. circonstances, la preuve pardoe’ a€te admise
et utiliste en conformi’avec lesagles juridiques
pertinentes.

In order to assess the condition of the complain- Pourévaluer l8tat de la plaignante, le juge s'est??
ant, the judge not only relied on the experts’ testi-  @nbn seulement sur legntoignages des
monies, but also on his observation of the video.  experts, mais aussi sur le visionnement de la bande
This is the same video containing the statements eovitles dclarations de la plaignante que I'ac-
by the complainant which the accused maintains e qustendéetre inadmissibles se retrouvent sur
are inadmissible. Binnie J. argues that this use of cettmerbande vigld. Le juge Binnie soutient
the video is contradictory because the video is, que cette utilisation de la basdeesictontra-
according to him, used both to prove that the com-  dictoire parce que celle-ci ese,usbon lui,
plainant is “incompetent to testify” and to prove  tant pour prouver que la plaignante est « iahabile °
the truth of the statements it contains. This, againemoigner » que pour prouver laeraci€ des
undermines the broad nature of the inquiry under- eclatations qu’elle contient.a.éncore, celaettrit
taken by Barry J. in the context of hearsay and mal la naemé&ralé de I'engefe meee par le
necessity. As we saw earlier, the case-law from  juge Barry dans le contexte-dite cef’ de la
this court favours a broad inquiry directed towards ecassit. Comme nous avons pu le constater pr’
the whole condition of the complainant to deter- edemment, la jurisprudence de notre Co@cps”
mine not only whether she has the capacity to  nise uneetmnggiférale sur Ktat de la plai-
make statements, but also whether her emotional  gnante dans son ensembéz alesterminer
and psychological state would allow her to give  non seulement si elle a la eagacitire des
testimony in court of some added value without ecldfations, mais aussi si setat émotionnel et
risking demeaning or traumatizing her. This is an psychologique lui permettrait de renéraain t
exercise in which the trial judge must balance the = gnage en cour qui ajouterait une certaine valeur,
potential value of the evidence which may result  sans risquer de I'humilier ou de la traumatiser. Il
from viva voce testimony against the potential  s’agit d’'un exercice au cours duquel le juge du
prejudice to the witness. pree doit soupeser la valeur que eenbignage

de vive voix ajouteraiti la preuve par rapport au
préjudice que pourrait subir lertioin.

Video technology in such circumstances has Dans des circonstances semblables, la technigé®
become an appropriate instrument to evaluate the  de I'enregistrement sur bandestdévenue un
condition of a witness. IR v. B. (K.G.), [1993] instrument appromi pour €valuer [8tat d'un
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1 S.C.R. 740, Lamer C.J. commented on the abilityemaih. DansR. c. B. (K.G.), [1993] 1 R.C.S. 740,
of this technology to convey the demeanor of wit-  le juge en chef Lamer a comiméait’ que cette
nesses (see pp. 792-93). With the proper equip- technique pouvait montrer le comportement des
ment, provided that the tape has not been tamperedmoins (voir p. 792-793). Avec djuipement
with, it recreates a sense that the witness is present  amprpptfvu que la bande n’ait pag alé-
and allows her to be observadid.). Indeed, itis &g, cette technique re& un sentiment de gr”
known that the use of the technology of videos and  sencenthiri’et permet de I'observebid.). En
video conferencing is spreading through the justice  fait, il est connu que ['utilisation des techniques de
system as an acceptable substitute for the physical d@ \@tides viddconErences seepand dans le
presence of counsel and sometimes of parties or emgsjidiciaire et constitue un substitut accepta-
witnesses in the courtroom. In this case, it allowed alke pesence physique des avocats, et pagois °
the judge and opposing counsel to observe the wit- dsemce des parties ou dembins dans la salle
ness and her behaviour. Moreover, the respondent  d'audience. Eecéesglite technique a permis
did not dispute the reliability of the video. It com-  au jugexdvocat de la partie adverse d'obser-
plemented reliably the information received from  verdmodin et son comportement. De plus, I'in-
witnesses heard by the judge. ¢im’a pas contestia fiabilitt de la bande vab.
Celle-ci compttait d’'une margre fiable les rensei-
gnements que le juge avait obtenus @esoins.

IV. The Need for Direct Evidence of Prejudice to  IV. Lacess#” d'une preuve directe que le
Witness €moin subira un judice

In cases involving young children or people Dans les affaires mettant en cause de jeunes
with mental disabilities who are mentally assimila-  enfants ou des personnes ayanéfigrenos
ble to young children, neither direct evidence of intellectuelle que I'on peut assanilerjeunes
the trauma nor the compulsory attendance of the  enfants sur le plan mental, ni la preuve directe du
witness in order to demonstrate it should become a  traumatisme résanpe obligatoire dwertioin
requirement. The infringement of the witness's  visanfaire la preuve de ce traumatisme ne
right to the preservation of her dignity and integ-  devraient devenir une exigence. Oregeit d”
rity may be inferred from the circumstances of the  des circonstances d’'une affaire que la comparution
case. McLachlin J. if. (W.J.), supra, underscored  personnelle porterait atteinte au droieohwiti a
the need for a sensitive and practical approach to  la protection de sa dighét’'son iegritt. Dans
those matters. While assessing the requirement &. (W.J.), précit, le juge McLachlin a soulignle
necessity, she held that courts should avoid pre- besoin d’employerathede pratique et sensi-
ordained classifications. Instead, while circum- ble dans le traitement de cesnmsbEnreva-

stances warrant, they must look at the whole envi-  luant I'exigence ddssit, elle a conclu que
ronment and use all the facts they already know. les tribunaux deeaitatt les catgories pede-
At paras. 36-37, she wrote: terre@s. Quand les circonstances le justifient, ils

doivent plutt conserver une vue d’ensemble et
utiliser les faits dont ils onteji connaissance. Elle
a écrit, aux par. 36-37 :

Necessity therefore should not be approached on the Paequamd; il ne faut pas aborder lacessi’
basis that the case must fit into a preordained category. comme si I'affaire devait entrer dansgonie pat’
It is a matter of whether, on the facts before the trial etedhirée. Il s'agit de savoir si, d’ags’les faits dont
judge, direct evidence is not forthcoming with reasona- est saisi le juge d@splagreuve directe n'est pas
ble effort. The reasons for the necessity may be diverse disponiblesnmldgiploiement d'efforts raisonnables
— ranging from total testimonial incompetence to trau- pour I'obtenir. Les motifs deémsi peuvent varier
matic consequences to the witness of testifying. — allant de lintealiditdle a8 dposer aux comes’
guences traumatisantes de &pdsition pour leemoin.
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There is no absolute rule that evidence must be called Il n'y a auegleabsolue qui obliga pEsenter
on the issue of necessity. Where it is apparent from the une preuve sur la questicecdedi’ i orsqu’il res-
circumstances before the trial judge that the child cannot sort des circonstances dont il est saisi que I'enfant ne
give useful evidence, the judge may find out-of-court peut pawitner utilement, le juge du pexpeut
statements are “necessary” in the context of the rule, conclure que etdsratibns extrajudiciaires sont
absent evidence. This may be the case where the child isecesgdires» dans le contexte deelfla; en I'absence
very young. de preuve. Ce peetr€ le cas lorsque I'enfant esedr’

jeune.

This prudent approach should be used in the case  Cette approche prudentetiewtiiisfe dans
of witnesses like the complainant who have the le caswitis qui, comme la plaignante, ont
mental age of such a child. The absence of directagel’inental de celui d’'un enfant. L’absence de
evidence should not lead courts to presume the  preuve directe ne devrait pas amener les tribunaux
absence of trauma nor that the experience would pgsumer I'absence de traumatisme et que cette
not adversely and painfully affect a victim like the  esiphce n’entraderait pas de corguences g
complainant. The law in this area does not include  judiciableniblps pour une victime comme la
any inflexible rule requiring courts to drag wit-  plaignante. Sur ce point, le droit n'exige pas que
nesses into the courtroom in cases where all the les tribunaogntrdés ¢moins dans les salles
known circumstances indicate they will be unable d’audiences, dans des affaitestes les cir-
to testify usefully. Such a situation was foreseen  constances connues indiquent qu’ils ne sauraient
by McLachlin J. inF. (W.J.), supra, at para. 41: émoigner d’'une fegn utile. Le juge McLachlin a

prévu cette situation dang. (W.J.), précit,

par. 41 :

The unavailability of direct evidence may be self- La non-disporebditin €moignage direct peudtre
evident in the case of very young children. But it is notevidénte en soi dans le cas destjeéunes enfants, mais
confined to that situation. If the circumstances reveal ce n'est pas le seul@ismeut IBtre. Si les circons-
that the child cannot, for whatever reason, give his or taesekent que I'enfant ne peut pas, pour une raison
her evidence in a meaningful way, then the trial judge quelconepmidher de feqn utile, le juge du pres
may conclude that it is self-evident, or evident from the peut alors conclure quéident en soi, oevident
proceedings, that out-of-court statements are “neces- edaerqui s'est passiu proes, que leseflarations
sary” if the court is to get the evidence and discover the extrajudiciaires sm@ssaires» pour que le tribunal
truth of the matter. puisse obtenir la preuve etadivrir la &rité.

Moreover, inF. (W.J.), supra, at para. 37, the De plus, dans. (W.J.), précité, par. 37, notre 23
Court approved a passage from a decision of the  Cour a appuoupassage d’'un atréle la Cour
Quebec Court of Appeal which held admissible  d’appel deb®@ag, qui avait e&la€ admissibles
some out-of-court statements notwithstanding the  certaieetardtions extrajudiciaires emie s'il
unavailability of extrinsic evidence on the test of  n’existait aucune preuve exuiasrelative au
necessity (se®. v. P. (J.) (1992), 74 C.C.C. (3d) csdte de eCessi” (voir R. c. P. (J.) (1992), 13
276, aff'd [1993] 1 S.C.R. 469). At the time, the  C.R. (4th) 79, conf. par [1993] 1 R.C.S. 469). La
Quebec Court of Appeal had held at p. 281.: Cour d'appel deb€uavait alors concla la

p. 86, ce qui suit:

[TRANSLATION] . . . the test of necessity is met by the ...le criere de Btessit”est rempli par le fait eme du
very fact of the young age of the child (I repeat, two jeage de I'enfant (jeef¥te, deux ans trois mois et
years, three and a half months at the time of the events, demi los&lsehent et trois ans neuf mois et demi
and three years nine and a half months at the time of lors desprae qui implique en I'espe I'impossibi-
trial), which entails in the present case the impossibility e giour I'enfant deemoigner avec effica@ta cetage
for the child to testify effectively at this eg. . on the [. . .Jsur des faits survenus un an et demi pais Nul
facts which took place one and one-half years earlier. besoin «d'une preuve solele $andfegvaluations
There is no need for “solid evidence based on psycho- psychologiques geimdigniage devant le tribunal
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logical assessments that the testimony in court might be poetmgitrAumatisant ou lui portergpudice» ici. La
traumatic for the child or harm the child” here. In my chosesestente selon moi et en outre, éamdignage
view, it is self-evident, and in addition, the testimony ne pouetaé probant’cause du tempscOuE apes
could not be probative because of the time which has lincident et vu la nature des circonstare&nele |
passed since the incident and given the nature of the cir- ment.

cumstances of the event.

Brossard J.A’’'s comments, in his concurring Les commentaires du juge Brossard dans ses
reasons, are also relevant to the issue, as they  motifs concoradats). ‘87, sont aussi perti-
underline the dangers of a rigorous procedure that  nents, car ils soulignent les dangers d’utiliser une
fails to take account of the circumstances and con- epr€” rigoureuse qui ne tient pas compte des
ditions of the witness (at p. 282): circonstances et etatl'du ¢€moin :

[TRANSLATION] The young age of the victim consti- Le jeuage™d’'une victime constitue, dans mon opi-
tutes in my opinion one of the circumstances which may nion, une de ces circonstances qui est susceptible de
demonstrate, in the absence of any other formality, ematfitrer, sans autre formalite cara@re de ptessit’
necessity which justifies hearsay evidence which would justifiant une preuve Ipdireogjui serait autrement
otherwise be inadmissible. inadmissible.

... [it is not] necessary to bring her before the court in. . . [il n'est pas] ectessaire de 'amener devant le tribu-
order for the trier of fact to note this physically and nal pour que le juge des faits le constate physiquement
materially. et matfiellement.

It seems to me that some things are so obvious that I me semble qu'il yezidiescés qui dispensent
they dispense with a rigorism which may be both d’'un rigorisme qui poetraifl 1a fois inutile et sus-
unhelpful and traumatic for a child of such age. ceptibédre’fraumatisant pour un enfant d’'unage”

It is true, as pointed out in Binnie J.'s reasons Comme I'a indige” le juge Binnie dans ses
that inF. (W.J.) the victim was called to be a wit-  motifs, il est vrai que dans l'affairéW.J.), la
ness. It should be remembered, though, that the victime et@aitsSigpé commedmoin. Cepen-
victim was older than the mental age of the present  dant, il faudrait se rappelerggued'la victime
complainant. He was five years old at the time ofetait” sugtieura 'age mental de la plaignante en
the crime and almost seven during the trial. More-  Besp Elle avait cing ans au moment du crime
over, in the Quebec cas®. (J.) which was et avait presque sept ans pendant leeprdear
approved inF. (W.J.)), an almost four-year-old  surctpdans l'aret P. (J.) de la Cour d’'appel du
child was not called to the witness box. More eQec, approw par l'argt F. (W.J.), un enfant
important than the discussion of the age is the rec-  de presque quatre ansetéaapasd’a la barre
ognition both inF. (W.J.) andP. (J.) that, in some  destoins. Plus importante encore que la ques-
cases, even if as a general rule the judge should tioragle, [Est la reconnaissance, dans legsarr”
hear the witness in the case, some situations mdy. (W.J.) et P. (J.) du fait que, dans certains cas,
arise where the attendance of the witness in courtemensi d'une maere gnrérale le juge devrait
is unwarranted and unnecessary. The trier of fact entendemleirt’de l'affaire, il se peut que la
must then assess the necessity and the reliability of esepce duerhoin en cour ne soit ni just, ni
the out-of-court statements offered in evidence by ecessaire. Le juge des faits doit alexaluer la
the prosecution. Both the necessity and reliability ecassit” et la fiabilig des dclarations extrajudi-
requirements were met by the evidence considered  ciaines&@s en preuve par la poursuite. Les
by the trial judge. eléments de preuve pris en comsation par le

juge du proes satisfaisaient aux exigences de
nécessit et de fiabili¢.
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V. Conclusion V. Conclusion

This Court has without exception assumed a Notre Cour a, sans exception, fait preuve ded
posture of deference toward a trial judge’s assess-  retefigdgard de Evaluation de la capaeitde
ment of testimonial capacity. As McLachlin J. entbigner faite par le juge du pex’Le juge
admonished in Marquard, supra, at p. 237, McLachlin fait une mise en garde dsliasquard,
“[m]eticulous second-guessing on appeal is to be ecifsr, p. 237-238, selon laquelle « [i]l faut s'abs-
eschewed.” The majority of the Court of Appeal tenir, en appel, de reeomsil fagn tatillonne
engaged in just such a re-evaluation of the record esdsidh. » Les juges majoritaires de la Cour
and interfered too readily with the trial judge’'s  d’appel ont justeregahé a nouveau le dossier
findings. The trial judge was in a superior position et se sont inesigsop facilement dans les con-
to assess the expert testimony, which obviously  clusions du juge despr@elui-cietait mieux
confirmed his own observation of the complain-  pl@ourevaluer lesdmoignages des experts, qui
ant’s abilities during her interview with Sergeant  ont visiblement coefises propres observations
Ryan. In my view, the trial judge’s decision to  des capacité la plaignante pendant son entre-
admit the hearsay evidence manifests no palpable  vue avec le sergenf Ryam.avis, la dtision
error. du juge du pras d’admettre la preuve paridalire

ne constitue pas une erreur manifeste.

| would accordingly allow the appeal and Par consquent, je suis d'avis d'accueillir I'ap- 27

restore the respondent’s conviction. pel et émblir la aclaration de culpabikt'de
lintim’e.
The judgment of Major, Bastarache, Binnie and Versiorchiae, du jugement des juges Major,
Arbour JJ. was delivered by Bastarache, Binnie et Arbour rendu par

BINNIE J — This appeal tests the limits of the LE JUGE BINNIE — Dans le peSent pourvoi, la 28

principled hearsay exception that allows the Crown  Ceufig’les limites de I'exception de principe *

in exceptional circumstances to lead the out-of- elgle’du oudire, laquelle autorise le minese

court evidence of a complainant at a criminal trial ~ public, dans des circonstances exceptioanelles, °

without having him or her present in court and esmniter les eflarations extrajudiciaires d'un

available for cross-examination by the defence. plaignant dans wsmoriinel sans que celui-ci
comparaisse devant le tribunal et puissee "
contre-interrog’par la éfense.

In this case, the complainant in a kidnapping |l s’agit en I'esgce d’'une affaire d’eeliement 29

and sexual assault case was a mature woman who et d’agression sexuélgylaignante est une

had suffered since birth from Down’s syndrome. femme adulte qui souffre depuis sa naissance du

She was considered mildly to moderately retarded  syndrome de Down. Elle efigsiendé intellec-

and had been in institutional care for almost 20 tuelle cermsdcomme diere & modrée, et

years. Expert evidence was called to establish that coitrdes soins eatablissement depuisge de 20

her mental development was equivalent to thatofa  ans. On arfaiigner des experts poatablir

three- or four-year-old child and that her memory  que sareldppement mentaquivalaita celui

of events was poor. Her response to even the sim-  d'un enfant de trois ou quatre ans et que sa

plest questions was said to be not very coherent. emaire des faits est faible. Lesponses qu’elle

The complainant herself was never called into the  doneenenaux questions les plus simples ne

presence of the trial judge so that these attributes  seraient gzasogrentes. La plaignante elle-

could be verified even though she was available emmh’a jamaigté appetea se pesenter devant

and there was no suggestion that she would suffer  le juge desppotir que ces attributs puissent
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any trauma or other adverse effect by appearing ietre \Erifies, n€me si elleetait disponible, et rien
court. Instead the court received evidence of out- ne permet de penser que sa comparution devant le
of-court statements that she had earlier made to the  tribunal risquait de la traumatiser ou de lui porter
police and to a doctor. @jtdice. Par contre, le tribunal ecteen preuve

des @clarations judiciaires qu'elle avait faitada

police eta un n&decin.

A majority of the Newfoundland Court of La Cour d'appel de Terre-Neuve a conelua’
Appeal concluded that there was no proper eviden-  m@jguitil N’y avait pas de preuve suffisante
tiary basis to permit the trial judge to admit the  pour que le juge depsmit fonda admettre en
complainant’s out-of-court statements. A new trial  preuve &dadations extrajudiciaires de la plai-
was ordered, Wells C.J.N. dissenting. In my view  gnante. Elle a ogdartehue d’'un nouveau pro-
the majority view was correct and the Crown’s esgcle juge en chef Wellstént dissidentA mon
appeal should be dismissed. avis, la conclusion de la neagsitfondée et le

pourvoi du ministre public devraiefre rejet.

I. Facts |. Les faits

About 7:00 p.m. on July 15, 1994, the respon- Le 15 juillet 1994, vers 19 h, l'intim&e rend en
dent drove to the Waterford Hospital, a psychiatric  voitar€hopital Waterford,etablissement psy-
hospital in St. John’s, and was seen talking to a  chiatrique de St. Johnlsest vu en train de
female resident of the hospital who then brought  parler avec une pensionnairepital)'tdquelle
the complainant to his car. James Barry, a psychi- ernanpar la suite la plaignardada voiture. James
atric nursing assistant at the hospital, observed  Barry, infirmier psychiatrique awsliBih@pi-
these events from a distance of about 200 feet. He tal, observe cesuagsdistance d’environ 200
shouted at the respondent and the female resident  pieds. Il crie en direction de Bintdela pen-
but neither of them acknowledged the shouts. sionnaire, mais ceuxe@gissent pas Ses cris.
Mr. Barry testified he saw the female resident grip  Monsieur Bampigne avoir vu la pensionnaire
the complainant, seat her in the car and lift her  saisir la plaignante, I'asseoir dans la voiture et lui
knees and shut the door. He saw the respondent  soulever les genoux puis fermer la porte. Il voit
reach over the seat and lock the door. The respon-  léndt@idre le bras au-dessus degsiet ver-
dent was observed giving the female resident $20. rouiller la porte. L&irggnvu en train de donner
Mr. Barry reported the incident to his supervisors  vingt dolarfa ‘pensionnaire. Monsieur Barry
who called the police. Despite a search effort it  signale cesdats sugrieurs, qui appellent la
took over seven hours to find the complainant.  police. Males efforts de recherche, il faut plus
When she was found, both she and the respondent  de sept heures pour retrouver la plaignante. Au
were still in the same car, now located in a remote momemdle ‘est retrowsg, elle est encore avec

coastal area at about 2:35 the next morning. l'iatohains la mfme voiture, qui se trouve alors,
vers 2 h 35 le lendemain, dans uegioh @tiere
éloigrée.

1. Complainant’s Physical Injuries 1. Les blessures de la plaignante

The police arrested the respondent. On driving La police a aef l'intimé. Pendant le trajet
the complainant back to the Waterford Hospital, ramenant la plaigrafitepital Waterford, le
the constable noted her shorts were on backwards,  policieeajnetson shogtait mis sens devant
her underpants were hanging over the top of her aterrgue sa culotteegassait le haut du short et
shorts and she had bruises on her left cheek and  qu’elle avait des ecchymoses sur la joue gauche et
left hand. There were scratches on her arms and  la main gauche. Elle aegitadigstires sur les
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legs. Subsequent examination did not disclose any  bras et les jambes. L'examea pHedtuSuite
semen or sperm on the complainant or on her eNélé aucune @sence de sperme sur la plai-

clothes. gnante ou sur sestefments.
2. Complainant’s Out-of-Court Statements 2. Les déclarations extrajudiciaires de la plai-
gnante

The complainant made statements to police at La plaignante a fait desedlarationsa’la police 33

the time of her being found, as well as to the doc- au monueell®@aet retrouee, puis au edecin
tor who first examined her. She repeatedly pointed  qui I'a exeerienpremére fois. Elle aa 'maintes
to her injuries and stated “Man did it, bad man, reprises moses blessures eredarant fRA-
man in car, patient”. Police also conducted a videbUCTION] « L’homme I'a fait, n€chant homme,
otaped interview the following day. She was ques- I'homme dans l'auto, patiente ». La police a aussi
tioned for 15 minutes in the presence of two nurses egéa une entrevue enregisér'sur bande vat
who had known and worked with her. She was le lendemain. La plaignatéeirgerroge pen-
asked about the marks on her hands, arm and face  dant 15 minutesemce@rde deux infirmies
to which, in halting broken sentences, she replied  qui la connaissaientai¢re’ ‘occup d’elle. En
that a man “in handcuffs” did it and that he should eparise aux questions visant les marques sur ses
be “put in jail’. She said that it happened “last  mains, son bras et son visage, elle a dit, dans des
night” and that he was wearing glasses and a black  phrasstarttés et efousues, qu'un homme
hat. She also communicated the facts that heTRAQUCTION] « avec des menottes » I'avait fait et
scratched her in the car and that he smacked her. gu’'on devraitABUETION] « [mettre] en pri-

son ». Elle a dit que cektdit arrivé [TRADUCTION]

« la nuit dernére » et gqu'il portait des lunettes et

un chapeau noir. Elle a aussi mentiengU'il

l'avait griffee dans la voiture et qu'il l'avait frap-

pée.

3. Trial Evidence 3. La preuve au proces

The case was tried by a judge sitting alone. He L'affaire a ét juge par un juge seul. Il a 34
heard from a number of fact witnesses, concluding entendu plusteusss des faits, le dernietant
with Ms. Marlene Miller, a psychiatric nurse at the ™MMarlene Miller, infirmigre psychiatriquea
Waterford Hospital who had known the complain- offital Waterford, qui connaissait la plaignante
ant for about 10 years. Latterly she was responsi-  depuis environ dix anstdill&écemment res-
ble for coordinating all of the complainant’s care.  ponsable de la coordination de tous les soins
She described the complainant’'s personal habits, ed@ld plaignante. Elle aedfit de fapn assez
medications and mental abilities in some detail. Of etaillee les habitudes personnelles, lesdiva-
particular relevance are the following questions ments et les epanightales de celle-ci. Les
and answers: guestions etponses suivantes sont partiecd-

ment pertinentes :

[TRADUCTION]
Q. What about her responsiveness to questions? Q. (uiealtesd capa@tde epondre aux questions?

A. She could respond, you know, like if you asked her R. Elle pougpitndre, vous savez, par exemple, si
if she was hungry, yes, but stuff like to get details, vous lui demandiez si elle a faim, oui, mais des
questions pour obtenir deetdils, elle ne donnait
pas beaucoup deetdiils quanta’I'endroit ai elle se
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she didn’t give a lot of details of where she’'d been trouvait ou quaatqu’elle a fait, en grande partie
or what she did, mostly only one sentence answers. apemses une phrase.

Q. Without getting into what was said, did you at any Q. Sapstef ce qui ®%€ dit, avez-vous essaya un

time, attempt to discuss with [the complainant] what moment eloda’discuter avec [la plaignante] de
had happened to her on that weekend? ce quietait arrivé au cours de cette fin de
semaine?

A. Yes. R. Oui.

Q. Were you able to determine what had happened Q. Avezeatbusapable de elérminer ce qui s'est
without getting into exactly what was said, were you Passins reprendre exactement ce qetéadit,
able to— avez-vous pu —

A. Yes. R. Oui.

Q. Was that in the company of anybody else? Efait-ce en msence de quelqu’un d'autre?

A. I'm sure it probably was at times, there were actu- R. Je stesggie cetait probablement le cascertains
ally a couple of times that she brought it up but it moments, il y a eu en fait deux felle @ abore”
wasn't like in a lot of detail, you know, it was just le sujet, mais etait'pas avec beaucoup detals,
simple sentences but it left no doubt. vous saveziait’'seulement des phrases simples,

mais cela ne laissait aucun doute.

At the conclusion of Nurse Miller's testimony, A la fin de la @&position de Iinfirmére Miller,
defence counsel indicated that he would oppose a  I'avocat dddaseé”a fait savoir qu'il s'oppose-
Khan application R. v. Khan, [1990] 2 S.C.R. 531) ra# une demande foad sur I'aret Khan (R. c.
to substitute the complainant’s out-of-court state-Khan, [1990] 2 R.C.S. 531) visanat substituer les
ments for her direct testimony. His position was ecldfations extrajudiciaires de la plaignaatson
that the out-of-court statements were unreliableemdignage directA son avis, les e&larations
and theKhan procedure was unnecessary in light  extrajudiciaires ne sont pas fiables eteldupgoc”
of the complainant’s availability to testify in per-  fa®l sur l'aret Khan n’'est pas atessaire
son. compte tenu de la disponikglide la plaignante

pour Emoigner en personne.

4. The Voir Dire 4. Le voir-dire

Crown counsel advised the court that the com- L'avocat du ministte public a informa’le tribu-
plainant had a mental disability and was “unable to  nal que la plaignante avaifiniendé mentale
communicate” within the meaning of s. 16 of the et qu’eliait’« pas capable de communiquer les
Canada Evidence Act, R.S.C. 1985, c. C-5. Coun-  faits » au sens de I'art. 16 deilaur la preuve
sel also advised that she had earlier made out-ou Canada, L.R.C. 1985, ch. C-5. Il lui a aussi fait
court statements to a doctor and a police officer,  savoir qu'elle ajaifadf des dclarations extra-
some of which had been videotaped and all of judiciares n€decin eta’un agent de police,
which the Crown would apply to have admitted  dont une partie aaitenregisee sur bande
without calling the complainant. The Crown called edd’et que le ministe public demanderait de
Dr. Francis Gillespie as its first witness on tloer  les faire admettre en totaiSans que la plaignante
dire. Dr. Gillespie is a psychiatrist who had been  soit aggignCompardfe. Le minisere public a
associated with the Waterford Hospital for 32  faimtigner le D Francis Gillespie en premier
years. The complainant was not his patient and he  au voir-dire! RlIBspie est un psychiatre qui
had never before “had any form of conversatioretait rattack’a I'hépital Waterford depuis 32 ans.
with her”. He interviewed her on one occasion a La plaignardgtainh’pas sa patiente et il n'avait
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few days before trial “to assess her ability to give  jamais TRADUCTION] « quelque conversation
evidence in court”. He concluded that she was que ce soit avec elle ». Il I'a iateunog fois,
“incoherent” about the matters in issue: quelques jours avant leegrf&@ADUCTION]
« pour évaluer son habilta #moigner devant le
tribunal ». Il a conclu gu'elletait « incolerente »
guant aux sujets en question :

[TRADUCTION]
Q. Did you attempt to question [the complainant] at all Q. Avez-vous essédpterroger [la plaignante] de
about the matter before the Court? quelgweifiaau sujet de la question dont est saisie
la Cour?
A. Yes | did. | asked her did a man take you from the R. Oui. Je lui ai demastice qu'un homme vous a
hospital and do something to you and her response eeentEnl’topital et vous a fait quelque chose, et
to that was totally incoherent. saponseetait compétement incoérente.

Dr. John Morley, a general practitioner who had Le D¥ John Morley, omnipraticien qui connais-37
known the complainant for about six years, hadsait la plaignante depuis environ six ans, I'a soi-
direct care of her at the Waterford Hospital forgnéea I'hdpital Waterford pendant environ un an
about one year prior to these events, and indiredvant les faits en cause et I'a suivie indirectement
supervision of her medical care for three or fourpendant trois ou quatre ans auparavant, avait une

years before that, had a different view. opinion différente.
[TRADUCTION]
A. | think at that time she would have been — | don't R. Je croia igpoque, elle auraitt — je ne sais
know how to put this — as well able to give a ver- comment dire — tout aussi capable de donner une
sion of events as she would have been at any other version des faits qu'elle B#umitout autre
time. moment.
Q. What about at this time, on today’s date, would she Q. En date d’aujourd’hui, serait-elle capable de raconter
be able to give an account of what has happened last ce qui s’est produit en juillet dernier?
July?
A. Possibly, but given her verbal limitations, it could be R. Rerd; maisefant done” sa capaat’limitée de
quite difficult to understand her, but | believe that s’exprimer verbalement, il sasitifficile de la
she would be able to give some account, some comprendre, mais je crois qu’elle serait capable de
account of what happened to her. raconter, dans une certaine mesure, ce qui lui est
arrive.

Dr. Wanda Parsons, the family physician who Le D Wanda Parsons, edéecin de famille qui i

had examined the complainant after the allegedvait examie’la plaignante aps les voies de fait

assault testified: allegles, a fait la eClaration suivante :
[TRADUCTION]

Q. Were her statements coherent? Q. Ses affirmaétaient-elles catrentes?

A. Yes. R. Oui.

None of the doctors suggested that the com- Aucun des radecins n'a laiss’entendre que la S
plainant would suffer trauma or other adversecomparution de la plaignante devant le tribunal ris-
effects from appearing in court. quait de la traumatiser ou de lui porteejpdice.

Subsequently, the police officers were called in Les agents de police ont par la s@té appeds 40

thevoir dire to give evidence of the complainant’s a #moigner, lors du voir-dire, au sujet dexidra-
out-of-court statements. tions extrajudiciaires de la plaignante.



41

42

202 R. V. PARROTT Binnie J. [2001] 1 S.C.R.

The trial judge did not consider it necessary to Le juge du proes n'a pas jug récessaire de

have the complainant called. He preferred the faire companra plaignante. Il a pféré s’en

opinion of Dr. Gillespie and admitted the out-of-  remegrkopinion du D Gillespie et a admis les

court statements. The respondent was convicted ofecladitions extrajudiciaires. L'intien” a €t

kidnapping, acquitted of sexual assault, but con-  reconnu coupablew#erdnt; il aete acquitt

victed of assault causing bodily harm. He was sen-  du chef d’agression sexuelle, mais reconnu coupa-

tenced to three years and nine months (after taking  ble de voies de fait causasibdescbrporelles.

into account nine months of pre-trial custody). dtd condamaa trois ans et neuf mois de prison
(compte tenu de lagpiode de neuf mois deetEn-
tion avant le proes).

II. Relevant Statutory Provisions Il. Les dispositiorgitlatives pertinentes

Canada Evidence Act, R.S.C. 1985, c. C-5 Loi sur la preuve au Canada, L.R.C. 1985, ch. C-5

16. (1) Where a proposed witness is a person under 16. (1) Avant de permettre leioignage d'une per-
fourteen years of age or a person whose mental capacity  agémeé moins de quatorze ans ou dont la capacit”
is challenged, the court shall, before permitting the per- mentale est mise en question, le tribadabpuoe’
son to give evidence, conduct an inquiry to determine erquisSanta’ dterminer si :

(a) whether the person understands the nature of an a) d’'une part, celle-ci comprend la nature du serment
oath or a solemn affirmation; and ou de l'affirmation solennelle;

(b) whether the person is able to communicate the b) d’autre part, celle-ci est capable de communiquer
evidence. les faits dans samntoignage.

(2) A person referred to in subsection (1) who under- (2) La persoreeatisparagraphe (1) qui comprend
stands the nature of an oath or a solemn affirmation and la nature du serment ou de laffirmation solennelle et
is able to communicate the evidence shall testify under qui est capable de communiquer les faits dans son
oath or solemn affirmation. ethoignageemoigne sous serment ou sous affirmation

solennelle.

(3) A person referred to in subsection (1) who does (3) La personee ais paragraphe (1) qui, sans
not understand the nature of an oath or a solemn affir- comprendre la nature du serment ou de I'affirmation
mation but is able to communicate the evidence may, solennelle, est capable de communiquer les faits dans
notwithstanding any provision of any Act requiring an semdignage peut, malgru’'une disposition d'une

oath or a solemn affirmation, testify on promising to tell loi exige le serment ou l'affirmatimwigher en pro-
the truth. mettant de dire laerité.
(4) A person referred to in subsection (1) who neither (4) La personee aisparagraphe (1) qui ne com-

understands the nature of an oath or a solemn affirma- prend pas la nature du serment ou de Iaffirmation
tion nor is able to communicate the evidence shall not solennelle et qui n'est pas capable de communiquer les
testify. faits dans sorethoignage ne peugértioigner.

(5) A party who challenges the mental capacity of a (5) La partie qui met en question leecayendile
proposed witness of fourteen years of age or more has edemiel ¢moindge d’'au moins quatorze ans doit
the burden of satisfying the court that there is an issue as convaincre le tribunal gu’il existe des motifs de douter
to the capacity of the proposed witness to testify under de la aaplacité ¢émoin de comprendre la nature du
an oath or a solemn affirmation. serment ou de I'affirmation solennelle.
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[ll. Judicial History [1l. Décisions ardfieures

1. Supreme Court of Newfoundland, Trial Division 1. Cour supréme de Terre-Neuve, section de pre-
miere instance

Barry J. accepted the opinion evidence that the Le juge Barry a acceptie €Emoignage d’'opinion 3
complainant could not meet the requirements for  portant que la plaignante ne pouvait satisfaire aux
giving evidence under oath or giving unsworn evi-  exigences relativesraigtiage sous serment ou
dence. He found that her videotaped evidence was emwighage sans serment. Il a conclu que sa
necessary because there was no other means dadclaration enregist€ sur bande vab était réces-
obtaining the information she possessed about the  saire parce qu’il n’y avait pas d’autre moyen d’ob-
incident. He accepted the evidence of Dr. Gillespie  tenir les renseignements qu’edldajicess sujet
that she was not fit to be sworn and that she would  dpisbde. || a accept’le €moignage du
be incapable of giving intelligible evidence in T Gillespie selon lequel elle etait pas apta étre
court and that she would not now be able to recall assesmettelle serait incapable de donner un
the incident with any accuracy. ertioignage intelligible devant le tribunal ou de se

rappeler maintenant exactement ce qui s’estepass’

The respondent’s action in taking the complain- En faisant sortir la plaignante de dpital, Iin- 44

ant from the hospital was tantamount to taking her etiia’enlee contre son gr’ll s'agit d’'un rapt

against her will. This was an abduction and hos- et d’'une prise d'otage, et le jugestBargon-

tage taking and Barry J. was satisfied beyond a  vaincu hors de tout doute raisonnable que la
reasonable doubt that the charge had been proven.  preuve de I'accusatieté &taitlie.

Barry J. found that while the evidence did not Le juge Barry a conclu que,enie si la preuve 45
sustain the charge of sexually assaulting the com-  n’appuyait pas le chef d’agression sexuelle et d’in-
plainant and causing her bodily harm, it was clear fliction elolis corporelles, iktait clair que
that the respondent was guilty of the lesser and I'atigtait coupable de [linfraction incluse
included offence of assault causing bodily harm. moindre de voies de fait causasiates dorpo-

relles.

2. Newfoundland Court of Appeal (1999), 175  2.Cour d appel de Terre-Neuve (1999), 175 Nfid.
Nfld. & P.E.I.LR. 89 & P.E.ILR. 89

(i) Green J.A. () Le juge Green

Green J.A. noted that the normal procedures for Le juge Green a netque les pradures nor- 46
determining whether a person meets the tests males aighigrininer si une personne satisfait
imposed by s. 16 of th€anada Evidence Act  aux cri€res prescrits par I'art. 16 de llai sur la
involve a direct examination by the trial judge topreuve au Canada comportent [interrogatoire
determine whether the person is able to communi-  direct par le juge cespgroar éterminer si la
cate the evidence and understands the nature of an  personne est capable de communiquer les faits
oath or solemn affirmation. Here the judge had dansamoitnage et si elle comprend la nature
relied upon the observations and opinions of others ~ du serment ou de I'affirmation solennelle. En I'es-
as to the complainant's abilities. Green J.A. ec@, le juge du pres s’est fond'sur les observa-
pointed out that it was important not to make a  tions et les opinions d'autres personnes pour se
stereotypical assumption that, because a person faire aged&k capaes$ de la plaignante. Le
suffers from a mental disability and has difficulty  juge Green a sailignportance de ne paser’
in expressing himself or herself, he or she is dis-  sumer, p&ostpe, qu'une personne ayant une
qualified from testifying. Green J.A. found that the efidience mentale ou de la difficalél s’exprimer
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trial judge had misapprehended Dr. Gillespie’s evi-  estesSairement inhabike moigner. Le juge
dence, had erred in failing to make his own analy-  Green a conclu que le juge ds avad mal
sis of the narrative capacities of the complainant, inkdgple Emoignage du DGillespie et avait
and had erred in choosing to defer without seeking ~ commis une erreur en n'analysant pEwdui-m”
to question the complainant herself, to the opinion  les casacéfratives de la plaignante et en choi-
of Dr. Gillespie. sissant plat”de s’en remettrea I'opinion du
D' Gillespie sans chercha interroger la plai-
gnante elle-raime.

Green J.A. recognized that as a general rule an Le juge Green a reconnu qu’eegteé gnérale,
appellate court ought to show deference to eviden- les tribunaux d’appel doivent faire preuve de rete-
tiary rulings which involve the discretionary nue judiciaad’€gard des elisions en magre
weighing of various factors before determining de preuve qui impliquent Eepion disoe-
admissibility of evidence but concluded in the cir-  tionnaire de divers facteurs avant de cenclure °
cumstances of this case, in light of what he consid-  I'admissililitla preuve, mais il a statgqu’en
ered to be the misapprehension of the evidence and etesptompte tenu de ce qu'il coresigit
errors in principle, that appellate deference to the =~ comme une mauvaiseetaterprdu ¢moignage
judge’s ruling was not warranted. He applied the et des erreurs de principe, il n'y avait pas lieu de
curative proviso in s. 686(h)(ii)) of the Criminal  faire preuve de retenue judiciaieel’ggard de la
Code, R.S.C. 1985, c. C-46, to the kidnapping ecidion du juge. Il a appligula dispositionapa-
charge but not to the assault charge. In the result, ratriee wis sous-al. 686{)iii) du Code cri-
he allowed the appeal and quashed the convictiominel, L.R.C. 1985, ch. C-4@ l'egard de I'accu-
with respect to assault causing bodily harm and  sation el/lemiént, mais nona I'egard de
remitted that matter for a new trial. He dismissed  I'accusation de voies de fait. Il a donc accueilli
the appeal with respect to the kidnapping charge. I'appele dassbndamnation pour voies de fait

causant deskions corporelles et ordannin nou-
veau proes sur cette question. Il a rgjdtappela
I"egard de l'accusation d’extement.

(i) O'Neill J.A. (i) Le juge O'Neill

O’Neill J.A. agreed with Green J.A. that the trial Le juge O’Neill a convenu avec le juge Green
judge erred in theoir dire in not having the com-  que le juge du @e@vait commis une erreur dans
plainant called to testify. The trial judge had mis- le voir-dire en ne faisantepamgiier la plai-
applied and mischaracterized the evidence upon gnante. Le juge dis @t mal applicet
which he relied to conclude that the complainant  mal gealdi’preuve sur laquelle il s'est fad”
was incapable of giving evidence. In his view, the  pour conclure que la plaigraittenCapable de
Crown had not satisfied the onus of demonstratingemdigner. A son avis, le minigre public ne
that the verdict would necessarily have been the etai’pas acquit’de la charge qui lui incombait
same had the out-of-court statements been emeodfrer que le verdict auraiecgssairement
excluded. He would have allowed the appeal witrett 1&é n€me s'il y avait eu exclusion degdara-
respect to both charges, quashed the convictions tions extrajudiciaires. Il aurait accueillid’appel °
and ordered a new trial. edard des deux chefs, cadgs a@clarations de

culpabilitt et ordona’un nouveau pres.

(iif) Wells C.J.N. (dissenting) (iii) Le juge en chef Wells (dissident)

Wells C.J.N. accepted the trial judge’s conclu- Le juge en chef Wells a accegdt conclusion du
sion that the complainant did not understand the juge degmee la plaignante ne comprenait pas
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nature of an oath or solemn affirmation and she la nature du serment ou de I'affirmation solennelle
was unable to communicate information in any et qu'elktait pas capable de communiquer les
coherent or understandable manner. An appellate  faits de quetouredalgrente ou comptiensi-
court should not, without good reason, interfere  ble. Un tribunal d’appel ne devrait pas, sans raison
with those findings absent palpable error. There  valable, modifier les conclusions de cette nature en
was no such palpable error here. The out-of-court  I'absence d’erreur manifeste. Il n'y avait aucune
statements of the complainant made very shortly  erreur manifeste ereckespes dclarations
after the incident exhibited sufficient circumstan-  extrajudiciaires de la plaignante faggsetr de
tial guarantee of trustworthiness to make them reli-  tempesaf#pisode offraient une garantie cir-
able for purposes of admissibility under tiean  constancielle de fiabikt suffisante pour justifier
exception to the hearsay rule. Wells C.J.N. would leur admission en vertu de I'exeelatiegle du
have dismissed the appeal with respect to both the I-diménon&e dan¥han. Le juge en chef Wells
kidnapping charge and the assault charge. auraierigetpela I'egard des deux chefs d’'en-
levement et de voies de fait.
The defence did not seek to cross-appeal the La défense n'a pas chemhl former un pourvoi 50
kidnapping conviction based on O'Neill J.A.’s dis-  incident'@gard de la eClaration de culpabitt
sent. The respondent had completed his term of poavemiént en se fondant sur les motifs de
imprisonment. The only issue before us, therefore,  dissidence du juge O’'Neill. E'iatiait purg’sa
is the Crown’s appeal against the setting aside of  peine d’emprisonnement. La seule question dont
the assault verdict. notre Cour est saisie a donc trait au pourvoi du
ministre publica I'encontre de I'annulation du
verdict de voies de fait.

IV. Analysis IV. Analyse

While in this country an accused does not have Méme si dans notre pays l'aceug’a pas un 51
an absolute right to confront his or her accuser in  droit absolu de se confronter avec son accusateur
the course of a criminal trial, the right to full au cours d'un esocriminel, le droita” une
answer and defence generally produces this resulteponse et une éfense compies donne eéra-

In this case, unusually, the Crown precipitated an  lemerdstdtat. En I'espCe, le ministie public
inquiry under s. 16 of th€anada Evidence Act not  s’est, de fegn inhabituelle, empressie demander
for the purpose of establishing the testimonial Ila tenue de kgaquévuea l'art. 16 de laloi
competence of “a proposed witness”, namely thesur la preuve au Canada non pas pouetablir I'ha-
complainant, but to lay an evidentiary basis to  dititun «€ventuel ¢moin », en I'occurrence la
keep her out of the witness box. Having satisfied  plaignang&moigner, mais pour prouver que le
the trial judge entirely through expert evidence that  fait de ne pas ladaimgtier est justiéi. Apes
the complainant neither understood the nature of  avoir convaincu le juge @s,promuement par
an oath nor could communicate her evidence, the em®ighages d'experts, que la plaignante ne
Crown used theoir dire as a springboard to estab-  comprenait pas la nature du serment et qu’elle
lish the admissibility of hearsay evidence of her etait pas capable de communiquer les faits dans
out-of-court statements under the principles estab-  eamitjnage, le ministe public a utilie” le
lished inKhan. voir-dire comme tremplin powgtablir 'admissibi-

lite de la preuve par odire des dclarations

extrajudiciaires de la plaignante en vertu des prin-

cipesenon@&s dan¥han.

This procedure raises two distinct though related Cette fapn de proefler sowdve deux questions 52
issues, firstly the admissibility of the expert evi-  distinctes, mais connexes :epeemeint, I'admis-



206

R. V. PARROTT Binnie J.

[2001] 1 S.C.R.

dence at theoir dire, and secondly the admissibil-
ity of the complainant’s out-of-court statements at
the trial. In my view, these issues ought to have
been resolved in favour of the respondent, as held
by the majority judgment of the Newfoundland
Court of Appeal, for the following reasons:

sibdliles ¢moignages d’experts au voir-dire et,
deandément, l'admissibiki” des dclarations
extrajudiciaires de la plaignante esiAnmon
avis, ces guestions awaiEné @glées en
faveur de l'itimbmme en aetid® la majori€
de la Cour d’'appel de Terre-Neuve, pour les rai-

sons suivantes :

1. The expert evidence was improperly admitted
at thevoir dire. Trial judges are eminently quali-
fied to assess the testimonial competence of a
witness. The trial judge, after all, was to be at
the receiving end of the complainant's commu-
nication, and could have determined whether or
not she was able to communicate her evidence
to him. If she had been called and it became evi-
dent that the trial judge required expert assis-
tance to draw appropriate inferences from what
he had heard her say (or not say), or if either the
defence or the Crown had wished to pursue the
issue of requiring an oath or solemn affirmation,
expert evidence might then have become admis-
sible to assist the judge. At the time the expert
testimony was called, it had not been shown that

expert evidence as such was necessary, and the

testimony of Drs. Gillespie, Morley and Parsons
was therefore inadmissibl& v. Mohan, [1994]
2 S.C.R. 9.

2. Consequently, the trial judge erred in ruling at
the conclusion of thevoir dire that the com-
plainant’s out-of-court statements would be
admissible at trial. Having dispensed with hear-
ing from the complainant, and the expert medi-
cal testimony having been improperly admitted,
the trial judge had no admissible evidence on
which to exercise a discretion to admit the com-
plainant’'s out-of-court statements.

3. Even if the expert medical evidence were to
be admitted, and accepting the trial judge’s con-
clusion that the out-of-court statements were
“reliable” under the first branch of thEhan

requirements, the trial judge still erred in the cir-
cumstances of this case in finding the admission

1. lemsoignages d'experts omté” admisa’
tort au voir-dire. Les juges duegrsohtemi-
nemment agesluer I'habili€ d'une per-
samnigenoigner. Apes tout, le juge du pres’
se devaifr@l’'Celui qui regit la communica-
tion de la plaignante et il auratepumidér si
et Capable de lui communiquer les faits
danssurighage. Si elle avaité assigréa
emdigner et gu’iletait devenuevident que le
juge dueprawait besoin de l'aide d’experts
pour tirer leentfés appro@és de ce qu'il
'a entendue dire (ou ne pas dire), ou si la
efetise ou le ministe public avait souhait”
soulever la question de 'oppalexigér un
serment ou une affirmation solennelle, la preuve
d'expert aurait alors pu devenir admissible
comme aidea@oitige. Au momentuo”
les expertetérappedsa €moigner, il n'avait
pasef établi que la preuve d’expert comme
telleetait récessaire, de sorte que éenbignage
des Ds Gillespie, Morley et Parsoretdit inad-
missible :R. c¢. Mohan, [1994] 2 R.C.S. 9.

2. Parempresit, le juge du pres a commis
une erreur en concluara Tin du voir-dire que
lesldfations extrajudiciaires de la plaignante
etaiént admissibles au pes"Comme il a per-
mis de se passemdigtiage de la plaignante
et que la prewdicalé d'expert @&t admise
a tort, le juge du pra@s ne disposait d’aucune
preuve admissible pour exercer son pouvoir
distiohnaire d’admettre lesdlarations extra-
judiciaires de la plaignante.

&nid’si la preuve atlicale d'expert devait
etre ‘admise et que I'on acceptait la conclusion
du juge diweprgae les etlarations extrajudi-

ciairesetaient fiables selon la preené compo-
sante des exigetagiges dan&han, le juge
duegracquand ermhe commis une erreur en
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of out-of-court statements to be “necessary” lEspen concluant que I'admission desld-
without first hearing from the complainant. rations extrajudicia@test ‘« récessaire » sans
avoir d'abord entendu la plaignante.

1. Inadmissibility of the Expert Evidence 1. Inadmissibilité de la preuve d’ expert

At the threshold stands the question of why Au départ se pose la question de savoir pourqué?
expert evidence was admitted in the first place to  la preuve d'expert a d'adtéwadmise poueta-
establish the competency of a witness, a task  blir I'habditin €moina ®©moigner, ache qui
which is specifically assigned by s. 16 of the est expresst cordiée au juge du pres par
Canada Evidence Act to the trial judge. IR v. l'art. 16 de laLoi sur la preuve au Canada. Dans
Abbey, [1982] 2 S.C.R. 24, the Court adopted asR. c. Abbey, [1982] 2 R.C.S. 24, p. 42, la Cour a
correct at p. 42 the statement that “[i]f on the een& la proposition selon laquelle « [Sipartir
proven facts a judge or jury can form their own  des faiiblis par la preuve, un juge ou un jury
conclusions without help, then the opinion of the  peli seul tirer ses propres conclusions, alors
expert is unnecessary”. I'opinion de I'expert n’est pasessaire ».

The key and undisputed facts of this case are Les faits principaux et incontestde la psente 24

that the complainant was available to testify and  affaire sont que la plaigmnaittdiSponible pour
there was no suggestion by anybody that she mighemoigjner et que personne n’'a laigsitendre que
be harmed thereby. She was not called simply  sa comparution pourrait lui pejtefiqar.” Elle
because the Crown made the tactical decision to  n’aegaassigeéa €moigner tout simplement
proceed without calling her. The medical experts  parce que le emjstiblic a pris laetision tac-
were not called to assist the judge to interpret what  tique de se passer dmaigmdge. Les experts
he had seen or heard from the complainant in the edicatix n'ont pagtt appetsa ¥moigner pour
witness box, but in substitution for any such aider le jagéterpgter ce qu'il avait vu ou
opportunity of direct observation. entendu de la plaignanta barre desethoins,
mais plutt pour remplacer toute occasion d'obser-
vation directe.

The special role of the expert witness is not to Le rble sgEcial du €moin expert n’est pas d'at- 55
testify to the facts, but to provide an opinion based  tester les faits, mais de donner une opiei®n fond”
on the facts, to assist the trier of fact to draw the  sur ceux-ci, d'aider la jlirge des faits les con-
appropriate inferences from the facts as found  clusions appespyiie le juge et le jury, « en rai-
“which the judge and jury, due to the technical son de la technibt faits, sont incapables de
nature of the facts, are unable to formulate” formulefbb¢y, precite, p. 42).

(Abbey, supra, at p. 42).

Section 16 of th&€anada Evidence Act requires Selon l'art. 16 de laLoi sur la preuve au o6
the judge to determine whether a proposed witnesSanada, le juge doit éterminer si Eventuel
“understands the nature of an oath or solemn affir-emain « comprend la nature du serment ou de
mation aml . ..is able to communicate the evi- [I'affirmation solennelle et [...] est capable de
dence”. McLachlin J. (as she then was) pointed out  communiquer les faits damesnegnége ». Le
in R v. Marquard, [1993] 4 S.C.R. 223, at p. 236, juge McLachlin (plus tard Juge en chef) souligne
that the phrase ‘communicate the evidence’ in  d&res Marquard, [1993] 4 R.C.S. 223, p. 236,

s. 16 of theCanada Evidence Act “indicates more  que I'expression « communiquer les faits dans son
than mere verbal ability”. McLachlin J. there set embBignage » empl@ga 'art. 16 de laLoi sur la
out on behalf of a majority of the Court, the ele-preuve au Canada « indique plus qu’une simple
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ments of the s. 16 test which she equated with an  capadtbale ». Le juge McLachliretablit

inquiry into testimonial competence, namely: alors, au nom de la neapteitfa Cour, leglé-
ments du crigfe fond’ sur l'art. 16, qu’elle assi-
mile a une engete sur I'habili€’a ©moigner :

... (1) the capacity to observe (including interpreta-... (1) la capacé#’d’observer (dont la capaeid’inter-

tion); (2) the capacity to recollect; and (3) the capacity etgs)i (2) la capaa@tde se souvenir; et (3) la capacit”

to communica . ... The judge must satisfy him- or de communiquer: [. . .] Le juge efpé convaincu que

herself that the witness possesses these capacities. Is theemola {possde ces capaeit. Le €moin est-il capa-

witness capable of observing what was happening? Is he ble d’observer ce qui s’est produit? Est-il en mesure de
or she capable of remembering what he or she observes? se rappeler ce qu'il observe? Peut-il communiquer ce
Can he or she communicate what he or she remembers? dont il se souvient? Le but n'est pas de garantir que le
The goal is not to ensure that the evidence is credibleemoitjnage est edible, mais de s’assurer simplement

but only to assure that it meets the minimum threshold gu’il atteint la norme minimale de reegvabjlit’

of being receivald. ... Generally speaking, the best D’une naeigrérale, la meilleure mesure de la capa-

gauge of capacity is the witness’s performance at the e esit’le @moignage lui-refne au proes.

time of trial.

McLachlin J. added at p. 237: Le juge McLachlin ajoatdéa p. 237 :

[TIhe test outlines the basic abilities that individuals LeeceitSert pluf a dEcrire les capa@s fondamen-
need to possess if they are to testify. The threshold is not tales que les individus doivent avemgpiguet. La
a high one. What is required is the basic ability to per- norme estl@&e. Ce qui est exagést la capadatde
ceive, remember and communicate. This established, base de percevoir, de se rappeler et de communiquer.
deficiencies of perception, recollection of the events at Une foisetaldi,"la question des failles dans la per-
issue may be dealt with as matters going to the weight ception et dans le souvemiérdgeehts en cause
of the evidence. [Emphasis added.] petre “considfée comme urelément concernant la
valeur du ¢moignage. [Je souligne.]

Whether a complainant “is able to communicate La question de savoir si un plaignant « est capa-
the evidence” in this broad sense is a matter on  ble de communiquer les faits damsngen t
which a trial judge can (and invariably does) form  gnage » dans ce sens large est un sujet sur lequel le
his or her own opinion. It is not a matter “outside  juge du gsquéut se faire sa propre opinion (ce
the experience and knowledge of a judge or jury”  qu'il fait toujours). Ce n’estapas kujet qui
(Mohan, supra, at p. 23). It is the very meat and  epaiss[e] I'expfience et la connaissance d'un

potatoes of a trial court’s existence. juge ou d'un juriehan, précit, p. 23). C'est
une #Hche essentielle du tribunal de preraiins-
tance.

Mohan required a demonstration of practical L’arret Mohan exige que la eCessi” pratique
necessity as a precondition to reception of expert  sonotitEe pealablement’la gception de la
evidence because of the concern “that experts not  preuve d'eapediise de la crainte « que les
be permitted to usurp the functions of the trier of  experts ne puissent usurper les fonctions du juge
fact” (p. 24). In my view, it was the trial judge not  des faits » (p. 24mon avis, c’est le juge du
Dr. Gillespie who was familiar with the exigencies  @®cet non le DGillespie qui connaissait les
of a criminal trial and who had the expertise to  exigences d'urepradminel et quefait comgg-
determine what testimonial assistance the com- tent peterrdiner quelle aide la plaignante
plainant might be able to offer in that context. His  pouvait apporter erenmatié preuve dans ce
decision ought to have been based on direct obser-  contexte. Le juge adotlel” sa eCision sur
vations of the complainant, unless excused by des observations directes de la plaignante, sauf si
evidence that she would be traumatized by an la preuveatahif que sa comparutionemea
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appearance in court even for that limited purpose, cette seule fin risquait de la traumatiser, ou qu’il
or other exceptional circumstances. existait d’'autres circonstances exceptionnelles.

It is true, as my colleague LeBel J. points out at |l est vrai, comme le fait remarquer mon col->?
para. 19, thaKhan's double-barrelled inquiry into efue le juge LeBel, au par. 19, que la double
necessity and reliability is not restricted to testimo-  etgwur la acessit” et la fiabilig dont il est
nial competence. My colleague writes: guestion dénan ne se limite pasa I'habilité a

témoigner. Mon codigueecrit :

The trial judge had to assess the condition of the com- Le juge despdevaitevaluer I8tat de la plaignante

plainant as a whole. This involved matters which were dans son ensemble, ce qui mettait en cause des questions
outside his traditional expertise, and which required epagsant sa coma@nce traditionnelle pour lesquelles

expert assistance. With this assistance, the judge was l'aide d'un etqiergcessaire. Gea cette assis-

able to acknowledge the childlike mental condition of tance, le juge a pu consttemEntal, comparabée °

the complainant and her fragile emotional state in addi- celui d'un enfant, de la plaignantetateésontionnel

tion to her poor ability to sustain questioning. [Empha- fragile, en plus de sa faible eamadiif un interroga-

sis added.] toire. [Je souligne.]

The point, | think, is that trial judges are able to L’essentiel,a mon avis, est que les juges du prof-30
assess such matters as “childlike mental condition”es sont en mesure de se faire une opinion sur les
or “poor ability to sustain questioningiithout  questions telles que éfat « comparablea celui
expert assistance. On the other hand, if the Crown  d'un enfant» ou la « faible ecapaaibir un
had wished to put forward an alleged “fragile emo-  interrogatosans I'aide d’experts. Par ailleurs,
tional state” as a reason for the complainant notto  si le mirigiublic avait voulu invoquer l'etat
testify, it was certainly at liberty to do so, and toemdtionnel fragile » pour ne pas faitoigner la
call expert evidence in that regard. But it did not.  plaignante, il avait certainement tout loisir de le
There was no evidence led that the complainant  faire, et pour appéteoigner des expertscet
would risk being traumatized or otherwise sufferegafd. Mais il ne I'a pas fait. Rien dans la preuve
adverse consequence by an appearance in court. n'indiquait que la comparution de la plaignante ris-
guait de la traumatiser ou de lui porteejpdice.
The expert evidence was directed entirely to the La preuve d’expert portait eetément sur I'ha- 61
issue of testimonial competence. On that point, as eldlitémoigner. Sur ce point, comme je l'ai
stated, there was no valid basis laid for the recep-  memtjdanéception desethoignages d'experts
tion of expert testimony. ptait pas fondé.

| accept that circumstances might have arisen in Je conviens qu’en l'esge des circonstances 2
this case where the admission of expert medical auraient pu justifier I'admission d’'une preuve
evidence on the subject of the complainant’s testi- ediggle d’expert au sujet de la capadt la plai-
monial competence would have been justified. Had  greammoigner. Si celle-ci avaété assigeéa
the complainant been called, and had it becomeemoigner et qu'il £tait a\eré récessaire de faire
evident that some expert assistance was required to  apped experts pour expliquer son comporte-
explain her behaviour, consideration might have  ment, le juge dwegracrait pu songea ce
been given at that stage to supplementing her testi-  momenfdire comptter son émoignage (ou
mony (or the lack of it) with expert medical opin-  son silence) par des opiniedsat€s. Toutefois,
ions. However, on the facts of this case it was pre-  dafgs faits de la psente affaire, 'admission
mature unless and until more direct avenues oétait pematuge tant que des moyens plus directs
getting at the truth had been tried and failed. de paneeriér \Erité n'auraient pagt utilists

vainement.
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Once the expert evidence is excluded under the Une fois la preuve d’expert exclue en vertu du
Mohan principle, there was no other evidence on  prinepen® dandMohan, rien dans le voir-dire
thevoir dire to support the admission of the out-of-  ne justifiait 'admission @etaddtions extrajudi-
court statements under théhan principle. This  ciaires en vertu du princip&abli danskhan. Ce
point is sufficient to dispose of the appeal. How-  point suffit pour trancher le pourvoi. Toutefois,
ever, as the argument in the appeal related princi- comme l'argunesengrén I'esgce porte prin-
pally to the hearsay exceptionKihan, supra, and  cipalement sur I'exceptica la €gle du oudire
R. v. Smith, [1992] 2 S.C.R. 915, it is appropriate endn&e danskhan, précite, et danR. c¢. Smith,
to deal with that ground of appeal as well. [1992] 2 R.C.S. 915, il y a lieu d’examiner aussi ce

motif d’appel.

2. Inadmissibility of the Out-of-Court Satements 2. Inadmissibilité des déclarations extrajudiciaires

Under theKhan exception to the hearsay rule, Selon I'exceptiora’la €gle du oudire énon&e
the Crown was required to establish that the admis-  Haas, le minisEre publicetait tenu détablir
sion of the complainant’s out-of-court statements  que I'admission éelardfions extrajudiciaires
was necessary and that the statements themselves  de la plagjadncéssaire et que lesdara-
were reliable. The admission of the hearsay only tions el@wsesétaient fiables. L'admission du
became necessary if the direct testimony of the I-doe ne devient@Cessaire que si lertioignage
complainant was unavailable. The issue, to repeat, direct du plaignant n’est pas disponible. La ques-
is the availability of theestimony, not the availa-  tion porte, faut-il lepéter, sur la disponibikt'du
bility of the complainant herself. témoignage, et non sur celle de fglaignante elle-

méme.

For the purposes of this branch of the analysis, | Pour ce volet de I'analyse, je vais supposer que
will assume that the expert medical evidence was la prewdicalé d'expert @&t admisea bon
properly admitted and the issue is whether it justi-  droit. La question qui se pose est donc de savoir si
fied admission of the complainant’'s out-of-court  elle justifie 'admission éefarditions extrajudi-
statement even though the Crown declined to call ciaires de la plaignastee " le minigre
the complainant to lay the basis for its reception. public a eetlesfaire ¢moigner la plaignante
pour justifier leur admission.

The applicable principles were established in Les principes applicables omté” établis dans
Khan and summarized by McLachlin J. (as sheKhan, puis Esun&s en ces termes dans les motifs
then was) irR. v. Rockey, [1996] 3 S.C.R. 829, at  de dissidence du juge McLachlin (maintenant Juge
para. 20, concurring in the result, as follows: en chef) dars Rockey, [1996] 3 R.C.S. 829,

par. 20, souscrivant aesultat :

This Court ruled inKhan that a child’'s out-of-court Dankhan, notre Cour a statuqu’une @claration
statement about events at issue in a trial such as this extrajudiciaire faite par un enfant relativement aux inci-
may be received notwithstanding that it is hearsay, pro- dents en litige dans le cadre ddsncprome celui

vided that the reception of the statement is made neces- qui netsssd peuetfe reue, nEme s'il s’agit de
sary by the unavailability of the child’s direct evidence I-divé, pourvu, d'une part, que l@aéption de cette
on the stand and provided that the out-of-court statementeclardtion soit eCessaire parce que kentbignage de
is reasonably reliabl. . . . Necessity, on th&han test, vive voix de I'enfant n’est pas disponible, et, d'autre
may be established if the child is incompetent to testify, part, que eatigration extrajudiciaire soit raisonna-
unable to testify, unavailable to testify, or if the trial blement fiable [...]. Suivant lereritormu€ dans
judge is satisfied, “based on psychological assessments et Kdrah, la nécessi¢” peutetre établie si I'enfant est
inhabilea #moigner, s'il est incapable de le faire ou s'il
n'est pas disponible pour le faire, ou encore si le juge du
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that testimony in court might be traumatic for the child
or harm the chd ... " R v. Khan, supra, at p. 546.

peoest convaincu, sur le fondementedaluations

psychologiques que lkemidignage devant le tribunal

pourraitétre traumatisant pour I'enfant ou lui porteepr”
judice [. . .]»:R. c. Khan, précité, a la p. 546.

Both branches of the test can be dealt with Les deux volets de ce @€ peuventfre exa- 67
briefly. minés brévement.
(i) Reliability () La fiabilite
68

Threshold reliability is required for the admis-
sion of hearsay evidence, because the usual
methods of testing truthfulness of the witness,

Un seuil de fiabili¢” est exig” pour I'admission

d’'une preuve igdiregicar les mthodes habi-
tuelles permettagprodiver la wefacie du

cross-examination and observation of the witnessemoih, soit le contre-interrogatoire et I'observa-

are not available. The standard is not one of abso-
lute reliability, as was explained i@mith, supra,
and summarized by Major J. iR. v. R (D.),
[1996] 2 S.C.R. 291, at para. 34:

tioandaim’, ne sont pas disponibles. Il ne s’agit

pas d'une norme de fiab#itabsolue, ainsi qu'il a
étt explig€ dans l'aret Smith, précit, et Esun®
par le juge Major danst'&re. R. (D.), [1996]

2 R.C.S. 291, par. 34:

It is not necessary that the statements be absolutely reli- .

able, but a circumstantial guarantee of trustworthiness
must be established in order for the statements to be
admitted. The statements will be inadmissible where the
hearsay evidence is equally consistent with other
hypotheses.

In that case, the out-of-court statements of a Dans cette affaire, la Cour a pigfue les ecla-

child witness were held to be insufficiently reliable
to be admissible.

il nN'est pas atessaire quelles soient absolument
dignes de foi, mais il doit y avoir une garantie circons-
tancielle de eiaBilés seront inadmissibles si la
preuve patdireuést egalement compatible avec

d’autres tegmsth”

69

rations extrajudiciaires d'un enfantoirt’

etaient pas suffisamment fiables petre”admis-

sibles.

In the present case the complainant's out-of- En l'esggce, les délarations extrajudiciaires de 70

court statements, while of limited assistance,
would likely have met the reliability test because
of the several circumstantial guarantees of trust-
worthiness, including the lack of any real possibil-
ity of mistaken identity, the lack of any discernible
motive to lie, and possibly a lack of sufficient
mental capacity to try to do so. There would still
have been an issue about her ability to perceive
accurately, and to recall and recount faithfully. The
expert evidence was of some assistance in this
regard. It must be kept in mind that the trial
judge’s gatekeeper function on tiar dire is only

to apply athreshold test for admissibility. Whether
the evidence is ultimately accepted as reliable is up

la plaignanémemsi elles ne peuvent apporter
gu’une aidediniuraient probablement satisfait
aereritle la fiabile” du fait de I'existence de
plusieurs garanties circonstancielles de,fiabilit’
compris I'absence de possigdité d’erreur sur
l'idemtitlabsence de tout motif perceptible de
mentir et ptnet-Tabsence de capaxithentale
suffisante pour tenter de le faire. Il reste toujours la
guestion de la aapki plaignante de perce-
voir exactement, de se rappeler et dealdater fid"
ment. La preuve d’erpeitLtile dans une cer-

taine mesura Cetegard. Il ne faut pas oublier que
la fonction de caheir du juge du pras lors du

voir-dire consiste uniqueapgitquer le crére

préliminaire pour I'admissibilig. C’est au juge des
faits qu'il appartient de eterminer si la preuve
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to the trier of fact. | accept the trial judge’s conclu-
sion with respect to reliability.

doit finalemextte “acce@é comme fiable.
J'accepte la conclusion du juge duepraasujet

de la fiabili#.

(i) Necessity

In Rockey, supra, Sopinka J. (for the majority)
held that because the evidence regarding the child

(i) La rEcessi’

DansRockey, précité, le juge Sopinka (au nom

de la mpj@radnclu qu’en raison du cameret”

witness’s competence to testify was equivocal, thequivoque de la preuve relatigd’habilité de I'en-

out-of-court statements were not admissible on this

datdtmoigner, les eClarations extrajudiciaires

basis. However, he further found that there was etaiént pas admissibles. Toutefois, empr@voir

uncontroverted evidence that the child would be

comstafil existait une preuve non contredite

traumatized by giving evidence and decided thaetablissant que I'enfant serait traumeatisil était

the out-of-court statements were necessary for that
reason.

@ppemoigner, il a starigque les éclarations

extrajudiciairestaient ecessaires pour ce motif.

The complainant in this case could have been En l'esgece, l'interrogatoire de la plaignante

examined before the trial judge in a format that

devant le juge degprmcait pefre effecte’de

would have attempted to put her at ease. The trial confa la mettrea'l'aise. Le juge aurait pu s'assu-

judge could have ensured that nothing, including
guestions put to her by opposing counsel, would be
used to demean or embarrass her. It is possible
that, as anticipated by Dr. Gillespie, the complain-

rer que rien, y compris les questiees pas’
'avocat deféasE, ne pourraditre utili€ pour
I'lhumilier oenlargll est possible que, comme

lavadvprle D Gillespie, la plaignante aurait

ant might have been incoherent or otherwise unaeté incol€rente ou autrement incapable de commu-

ble to communicate whatever she recalled of the
events in question. On the other hand, it is also
possible that she might, as suggested by
Dr. Morley, have been able to give “some account
of what happened to her”. In the absence of any
suggestion of potential trauma or other exceptional
circumstances, | think the respondent was entitled
to have this issue determined on the basis of the
evidence of the complainant rather than on the
conflicting opinions, however learned, of her vari-
ous doctors.

niguer ce dont elle se souvenait des faits en ques-
tion. Par contre, il est aussi possible que, comme
I'a daisptendre le D Morley, elle aurait

« raehrtfins une certaine mesure, ce qui lui est
awiVEn I'absence de toute proposition qu'il y

avait possilolht traumatisme ou de circons-
tances exceptionnelles, je pense gqaealiaitim’

aroit que cette question sagkée sur le fon-
dementedhoighage de la plaignante et non

d’avis contradictoiresclaigs soient-ils, de ses
divers edecins.

| accept that it was kinder to the complainant to Je conviens qu'iefait plus charitable envers la

excuse her from appearing at the trial. It is possi-

plaignante de la dispenser de tm@mgarafo-

ble, as my colleague LeBel J. suggests at para. 12es. It'est possible que sa comparution, comme

that her appearance “would have served no real
purpose”. But we do not know this. What we do

know is that there were very serious accusations
made against the respondent. He was confronted
with evidence of her out-of-court statements taken
in his absence and on which, of course, he could
not cross-examine. As a result of the trial, he was
sentenced to three years and nine months in jail in
addition to the time already served. Compassion

I'affirme moegealle juge LeBel, au par. 12,

« N'aurait sarvienh ». Mais nous ne le savons

pas. Ce que nous savons, c'est que des accusations
graveteoporées contre l'intire” |l aéte mis
esqce desetlarations extrajudiciaires de la
plaignante qui awtientecdueillies en son
absence et au sujet desquelles il ne pouvait naturel-
lement pas contre-intekrégysuite du proes,
giéacondama‘a trois ans et neuf mois de pri-
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for the complainant must be balanced against fair-  son, en plus du temps ajal@udg. La com-
ness to the respondent. passiohiegard de la plaignante da@tré soupe-
sée en fonction de équig envers l'inting’.

While the concept of necessity “must be given a Méme s'il faut donnea la notion de laecessit’ 4

flexible definition capable of encompassing « unefiition souple, susceptible d'englober

diverse situations’R. v. B. (K.G.), [1993] 1 S.C.R.  diffentes situations »R( c. B. (K.G.), [1993] 1

740, at p. 796), it must nevertheless be established R.C.S. 740, p. 796), celle-ci doit textedéren”

on the facts of each particular case. Wells C.J.Ngtabliea partir des faits de chaque esp. Dans ses

in dissent, observed that the phrase “to communi-  motifs de dissidence, le juge en chef Wells a fait

cate the evidence” in s. 16()(requires explo- remarquer que les termes « communiquer les faits

ration of whether the witness is capable of dans somoignage » empl@g a I'al. 16(1))

perceiving events, remembering events and com-  oblige leajwgefier si le Emoin est capable de

municating events to the court. This is so, but  percevoir les faits, de s’en souvenir et de les com-

absent special circumstances, the exploration  muniquer au tribunal. C’est vrai, mais en I'absence

should include hearing from the witness herself. de circonstaneemlgs, I'examen devrait com-
prendre I'audition duetmoin lui-néme.

The Khan principles of necessity and reliability Les principes de laatessi” et de la fiabilg’ 7
were recently applied by a divided Court inenon&s dansKhan viennent ecemment difre
R v. F. (WJ), [1999] 3 S.C.R. 569, where the  appkgupar notre Cowa [a majori€ danR. c. F.
hearsay evidence of a child complainant wagW.J.), [1999] 3 R.C.S. 569,wla preuve par au’
admitted but not until after the child herself had  dire de I'enfanefgit [a plaignante et admise,
entered the witness box and demonstrated an  mais uniquemesigaprcelle-ci a compaaula
inability to answer questions about the events sur-  barreedesirt$ et a eéfhontg son incapaata
rounding the sexual assault. Even at that, Lamerpomdrea’ des questions surepisode de I'agres-
C.J. dissented on the basis that the trial court had  sion sexuelle. Le juge en chef Lamer a tout de
not adequately pursued the reasefy the child  ngme exprine’sa dissidence au motif que le tribu-
appeared unable to provide her recollection of nal n'avait pas eéhadhuatement conndte
events. les raisongour lesquelles I'enfant semblait inca-
pable de transmettre le souvenir qu’elle avait des
faits.

In this case, we are asked to takg(W.J.) one En l'espece, nous sommes ingft’a pousser 76
step further. There was no attempt to seek the evi-  encore plus loiat FarfW.J.). Il n'y a eu
dence directly from the witness/complainant even  aucune tentative d’obtenir la preuve directement de
though there was no suggestion that she would suf-  la plaigrent@nt” n€me si personne n’'a men-
fer adverse effects from appearing in the witness  &ogué sa comparution risquait de lui porter
box. No other explanation was given for her non- ejymtice. Aucune autre explication ré& ‘donree
appearance. The Crown simply decided to relievea I'egard de sa non-comparution. Le migist
the trial judge of the burden of making his own  public a tout simplenmesitidde liErer le juge
decision, and left him to pick among the compet-  du gsodlu fardeau deedider par lui-refne et
ing versions of her testimonial competence offered  lui adaissthoix entre des versions oppes”
up by the medical experts. gue proposent les experthcalix au sujet de la

capaci€ de la plaignanta moigner.

In my view, if the witness is physically available A mon avis, si le@moin est physiquement dis- 77
and there is no suggestion that he or she would suf-  ponible et que rien n’indique qu'’il sera gaumatis’
fer trauma by attempting to give evidence, that evi-  par le faitedwitgner, sa eposition ne devra
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dence shouldgenerally not be pre-empted by généralement pasé€tre court-circuge par du od”
hearsay unless the trial judge has first had an  dire avant que le juge ds piait d'abord eu
opportunity to hear the potential withess and form I'occasion de I'entendre et de se faireeuserid”
his or her own opinion as to testimonial compe-  sa capadimoigner. Je disegéralement parce
tence. | say generally because there may arise que, dans des circonstances exceptionnelles, il se
exceptional circumstances where a witness is  peut gahniti disponible ne soit pas assgt’
available and not called and the out-of-court state-  que dekardtions extrajudiciaires soient quand
ments may be nevertheless admitted. The Court emenadmises en preuve. La Cour a pris soin de
was careful not to close the door to this possibility  ne pas fermer lagoete possibikit'dansR. c.
in R v. Hawkins, [1996] 3 S.C.R. 1043, at Hawkins, [1996] 3 R.C.S. 1043, par. 71-7B,
paras. 71-72B. (K.G.), supra, at pp. 798-99; and (K.G.), précitt, p. 798-799; etRockey, précit,
Rockey, supra, per McLachlin J., concurring in the  motifs de dissidence du juge McLachlin, souscri-
result, at para. 23. Green J.A. recognized that pos- vamsaliat (par. 23). Le juge Green a reconnu
sibility in the majority judgment in this case cette possiiliins le jugement majoritaire rendu
(p. 111). The point is that there are no circum-  dans dagmte affaire (p. 111). En I'exge, les
stances put in evidence here that would justify  parties n'ont irvagq@line circonstance suscep-
such an exceptional procedure. tible de justifier une telleedoe” exception-
nelle.

3. Additional Arguments Put Forward by the 3. Autres arguments avancés par le ministere
Crown public

The Crown in written and oral argument makes Dans ses argumenggrits et oraux, le ministe
several points in justification of the procedure that  public es@ulplusieurs points pour justifier la
was followed. It says, first of all, that while there  prdafe adomé. Il affirme en premier lieu que,
was no evidence that the complainant would suffer emas'il N’y a pas eu psentation &léments de
trauma, nevertheless the Court ¢afer the likeli-  preuveetablissant que la plaignante serait trauma-
hood of something approaching trauma from the eetigé tribunal pouvait, d’aps’'la bande vieh et
video and the nature of the events she was to be Ila nature des faits qu'elle seedtaagiaire,
asked about. Her otherwise reclusive existence imférer qu’elle risque de subir ungjtidice sembla-
the Waterford Hospital suggests an inability to  hlain traumatisme. Son existence par ailleurs
cope with the outside world. The Crown submits  recluddpital Waterford semble indiquer une
that “it would have been simply a bit of a circus  incapegitaire face au monde exiéur. Selon le
and a bit of a farce to have gone through the proce-  mirigtublic, TRADUCTION] « la forcera subir
dure of calling her as a witness simply to be com- lagmoE de I'assignatioa £moigner unique-
plete in relation to form”, and “[ijt would have = ment pour satisfaredés exigences de forme
been, in effect, almost marking her as an exhibit  n’awitque pur cirque et pure cedié », et
simply for the purpose of bringing her into the TRADUCTION] « [c]ela aurait en @dlitt eu pour
Court and showing her to all sides”. effet de la marquer comme apegconviction,

uniguement pour la faire compara”devant le tri-
bunal et pour la montrex foutes les parties ».

Few complainants can welcome a courtroom Rares sont les plaignants qui aiment compara”
appearance in a sexual assault charge, but there is  devant un tribunal dans des affaires d’agression
no reason to think this complainant was more vul-  sexuelle, mais rien ne permet pas de penser que
nerable than others on this account. If there was an  cette plaigaibtells vulerable que les autres
issue about trauma, it ought not to have been left ta cetégard. S'il y avait risque de traumatisme, cela
inference. Psychiatric evidence was called specifi-  auraitcE €tabli autrement que par erEnce.
cally to address the necessity of having the com-  La preuve psychiatrafieleniandé express’
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plainant testify in person, and none of the doctors  ment pour traiter la question deefsiti'de

raised the issue of potential trauma. The onus was  &imeitjner la plaignante en personne, et aucun

on the Crown to meet thkKhan criteria for the  des Bdecins n'a soule&via question du risque de

hearsay exception. It was clear that trauma to a  traumatisme. C’est alemaipisblic qu'incom-

potentially vulnerable witness is an important con-  bait la charge de satisfaire aRs@mon€&s

sideration. No such evidence was called. déhan a I'egard de I'exceptiom la €Egle du
oui-dire. Il était clair qu’un traumatisme que risque
de subir unémoin potentiellement vuérable est
un importantelémenta’ prendre en consdation.
Aucun élément de preuve n'at produit sur ce
point.

Further, as Green J.A. pointed out, the Court Le juge Green a en outre soulkggue le tribu- 80

should not be quick to leap to the assumption thata  nal ne devrait pas sauter teofa\Gtnclusion

person with mental disabilities is not competent to  qu’une personne ayamfideandés mentales est

give useful testimony. Trauma should not be pre- inhabiBoriner unemoignage utile. Il ne faut

sumed, not only because such a presumption pasumer l'existence de traumatismes, non

would deprive the accused of the ability to observe  seulement parce qu’uneegstimption priverait

and cross-examine the witness, but also because I|&deuls possibiléd’d’ observer legmoin et de

stereotypical assumptions about persons with disa- le contre-interroger mais aussi parce qu’il faut

bilities should be avoided. For the same reason, évitef toute supposition esfotypse au sujet des

disagree with my colleague LeBel J. that we  personnes ayant quelque @&fiRuoitf la rafne

should assume that the complainant’s appearance raison, je ne partage pas I'avis deequanleoll”

in the witness box would be demeaning or an  juge LeBel, que nous devrions supposer que la

“infringement. .. of her dignity and integrity” comparution de la plaignante serait humiliante et

(para. 22). Persons with disabilities should not be  constituerait une « atteinted] .sh [digni¢’»

underestimated. (par. 22). Il ne faut pas sous-estimer les personnes
ayant des efficiences.

Secondly, the Crown argues that while it is En deuxéme lieu, le minigfe public fait valoir 81

undoubtedly good practice in most cases to call the  quemens'il est sans aucun doutesfprable
witness to demonstrate incapacity, there is no hard  dans la plupart des cas de faireitcenipara”
and inflexible rule to that effect. In this case, an emoin afin de prouver son inhalglid £moigner,
experienced trial judge heard conflicting evidence il n'y a pasedée rfigoureuse et inflexible en
about the complainant’'s ability to testify. While  cette miai En I'esple, un juge exg@imen€ a
the expert psychiatrist Dr. Gillespie pronounced  entendiedesents de preuve contradictoires au
the complainant incoherent, Dr. Morley, the family  sujet de I'habdit’ la plaignanta £moigner. Le
doctor who had attended on the complainant r Gdlespie, psychiatre expert, a quaifia plai-
directly and indirectly at the Waterford Hospital gnante d'irgenhte, alors que le 'DMorley,
for the previous 4 or 5 years, had a different view, edetin de famille qui I'avait trat directement
as did Dr. Parsons, who examined the complainant  ou indirectentédipital Waterford pendant les
immediately after the events in question. The quatre ou cingeanpécédentes, avait une opi-
Crown says the trial judge was entitled to prefer  niorediffite, tout comme le'DParsons, qui I'a
the evidence of the psychiatrist over the evidence  examimh€diatement ags les faits en cause.
of the general practitioners. Le mirgst public petend que le juge du pres’
avait le droit de mférer la preuve du psychiatee °
celle des omnipraticiens.
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| agree, as stated, that there is no hard and Je conviens que, comme iled "'mentione; il

inflexible rule that a complainant must be put in  n’existe pasedt rfigoureuse et inflexible exi-

the witness box regardless of the circumstances. | geant la comparution du plaignant, quelles que

also agree that an appellate court will not lightly  soient les circonstances. Je conviens aussi qu’un

interfere with an evidentiary ruling by a trial judge  tribunal d'appel eddt pas la BEgere de modi-

who has heard conflicting evidence at the dire  fier une dcision en maére de preuve prise par le

and formed a conclusion as to whether evidence juge duegprqai a entendu desléments de

should be admitted. In this case, however, the trial preuve contradictoires lors du voir-dire eequi a tir’

judge misdirected himself on the threshbldhan  une conclusion quanta I'admissibilie d'une

issue of whether the expert evidence was admissi-  preuve. Erd&edputefois, le juge du pexa

ble at all on the then state of the record, and he  abded@on errore la question du cete pe-

further misdirected himself on th€han issue of  liminaireehon&e dans I'aef Mohan pour dter-

necessity by admitting the out-of-court video state-  miner si la preuve d'etpdradmissible selon

ments when the complainant was available and no  le dossier dont il disposaitmomentd.” De

sufficient reason was given for her non- plus, il a mal inedd question de laecessit”

appearance. Where, as here, the discretion was Isbwnen admettant lesedlarations extrajudi-

exercised on wrong principles, the decision will be  ciaires enregsstsur bande \éd" alors que la

set aside. plaignantetdit disponible et en I'absence de rai-
son suffisante pour justifier sa non-comparution.
Dans les cas, comme en I'ese, @ le pouvoir
disciétionnaire aefé exere” en vertu de principes
errores, la écision doitetre annude.

The Crown maintains, thirdly, that even if the Le minis€re public petend en troigime lieu
Court of Appeal was entitled to re-weigh and re- quema’si la Cour d’appel avait le pouvoir
assess the evidence, it made errors in doing so. daigprét d€valuer de nouveau la preuve, elle
The Crown complains, in particular, that the Court  I'a fait dmfagrrome. Il reproche en particulier
of Appeal relied to some extent on the evidence o la Cour d’appel de stfe fonde dans une cer-
Nurse Miller, an attendant at the Waterford Hospi-  taine mesure surepasition de [linfirméere
tal, on the issue of the complainant’'s capacity to  Millerepp&e de I'tvpital Waterford, sur la
testify, even though Nurse Miller's evidence was  question de I'haliétla plaignanta £moigner,
not called on thevoir dire. The trial transcript  mme si cette infirnd@fe n'a pasete appete a
shows that Nurse Miller’s evidence was heard justemdigner lors du voir-dire. La transcription du
before thevoir dire. In fact, it was her testimony  pres montre que laeposition de linfirmére
that prompted defence counsel to pursue the issue  Mill# antendue juste avant le voir-dire. En
of necessity in theoir dire. fait, c’est sondmoignage qui a in@tl'avocat de

la défensea’ soulever la question de l@agssit’
dans le voir-dire.

Mr. Reid: However, after having a — heard the evi- TRADUCTION] M. Reid: Toutefois, ams avoir —

dence of [the] last witness [Nurse Miller] and her indi- entendu dposition du dernierethoin [l'infirmiere

cations that she has discussed the matter with the com- Miller] et ses indications qu’ellecaddisagliestion

plainant and apparently, at least from what | understood avec la plaignante et qu'apparemment, du mesns d’apr’

from what she said, she — although maybe she did get a ce que j'ai compris de ce qu'elle a dit, e s m”

sketchy outline of some kind, apparently she did have elle agpeubbtenu une sorte de description qilut™

some kind of an understandable conversation with this vague, qu’elle a apparemment eu une sorte de conversa-

particular complainant. So | think the Crown should be tion intelligible avec cette plaignante en particulier. Je

required to establish both necessity and reliability in pense donc que leenein@tblic devraitefre tenu

their Khan applications. dtablir a la fois la ecessi” et la fiabilig dans ses
demandes foreEs sur I'aet Khan.
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It is unnecessary, | think, for the respondent to rely Il est inutile, selon moi, pour €idénse fonder
on Nurse Miller's testimony or for an appellate  sur éentignage de l'infirméte Miller ou pour
court to parse the conflicting interpretations of the  une cour d’appel d'analyser lesiatigops con-
other evidence. The principal concern withtba  tradictoires des autredéments de preuve. Le pro-
dire has nothing to do with the trial judge’s assess- emtd principal que pose le voir-dire ne concerne
ment of the evidence that was given or his prefer-  nullemevalliation que fait le juge du pexde
ence for one expert over another. The concern is  la preuve oeféeepce pour un expert. Il con-
with the evidence that was available but vaas  cerne plubt la preuve quéfait disponible mais qui
given. It comes down to the Crown’s failure ton'a pas ét# fournie. Cela reviena dire que le
pave the way for admission of the out-of-court  mimistpublic n'a pas frayla voiea I'admission
statements either by calling the complainant to  desladations extrajudiciaires, soit en faisant
show that the testimonial competence she exhib-emotgner la plaignante pouemhontrer qu’elle n’a
ited at the time of making the out-of-court state-  plus la capaciEmoigner dont elle avait fait
ments had been lost, or by providing some other  preuve au moment deckesatibhs extrajudi-
legally sound basis for excusing her non-  ciaires, soit en fournissant des raisons valables en
appearance. droit pour justifier sa non-comparution.

Fourthly, the Crown says that the Newfoundland En quatréme lieu, le minigtte public petend 84
Court of Appeal in effect confused the purpose of  que la Cour d'appel de Terre-Neuve a confondu en
an inquiry under s. 16 of tHeanada Evidence Act  fait I'objet de I'enq&te pevuea I'art. 16 de ld oi
(competency to testify) with the issue of necessitysur la preuve au Canada (capaci€’a #moigner) et
in the context of &han application (ability to tes-  la question de lacessit” dans le contexte d’'une
tify about the particular events in issue at the trial).  demandeéosaKhan (habilité a #moigner au
It is quite true that the Court’s test Marquard,  sujet de faits particuliers en cause au esdcll est
supra, andRockey, supra, is that the relevant issue  vrai que, d&pleé criere€labog par la Cour dans
under s. 16 of th€anada Evidence Act is the gen- Marquard et Rockey, précités, ce qui doiefre pris
eral capacity and recollection of the witness, not  en cerdidh selon 'art. 16 de lhoi sur la
the specific recollection of the events in questionpreuve au Canada, c'est la capacdit ggrérale du
which will be for the trier of fact to determine. entoin et sa capaeitde se rappeler, et non le sou-
Nevertheless, the point is that neither issue was  venir particulier qu’il a des faits en question, dont
adequately addressed in their dire because of I'apmciation re¢vera du juge des faits. eln-
the Crown'’s failure to call the available complain-  moins, le fait est que ni I'un ni l'autre deéees ~
ant. The Crown argues that it was quite open to the  mentstd’abor@” adquatement lors du voir-
respondent to call the complainant, but of course it  dire, faute du emaiptiblic d’appeler la plai-
was the Crown, not the respondent, that bore the  gnantetgui disponible. Le ministe public
onus of establishing the conditions precedent to the etepd qu'ilétait loisiblea I'intimé de faire émoi-
admission of her out-of-court statements. gner la plaignante, mais c’'estibin siinistre

public et nona’ I'intimé qu'incombait la charge
d’etablir les conditions pglablesa’ I'admission
des @clarations extrajudiciaires de la plaignante.

In the same vein, the Crown takes the position Dans la netne veine, le ministe public petend i
that the majority of the Newfoundland Court of que les juges majoritaires de la Cour d’appel de
Appeal confused “verbal ability”"Rockey, supra, = Terre-Neuve ont confondu la « capadité parler »
at para. 25) with “the ability to communicate a Rotkey, précite, par. 25) avec «la capaxite
description of the event”. The fact is, however, that communiquer une description des faits ». Cepen-
neither ability was explored with the complainant.  dant, ni I'une ni l'autre de ces espaatitete

examirées aum@s de la plaignante.
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Fifthly, the Crown suggested in passing in oral
argument that the trial judge was entitled to rely on
the video made of the complainant’s evidence
shortly after the events in question as evidence of
her testimonial incapacity. It is contradictory to
tender the video to establish simultaneously the
truth of the complainant’s out-of-court declarations
and her lack of testimonial competence to make

En cinquéme lieu, le minigtre public a m@-

tendu incidemment dans sa plaidoirie que le juge
dugs@vait le droit de se fonder sur I'enregis-
trement sur baedededa dclaration faite par

la plaignante peu de temps #ppisode en
causee de preuve de son inhalald €moi-

gner. Il est contradictoire de soumettre I'enregis-
trement sur barele padiretablir a la fois la

such declarations in the first place. The video itself eragi€ des dclarations extrajudiciaires de la plai-
can afford no evidence of any subsequent deterio-  gnante et son irlalgfitoigner pour faire ces
ration in her recollection of the events or her abil- ecldfations au&part. L’enregistrement sur bande
ity to communicate them. vy lui-méme n’'apporte aucurelément de

preuve de quelqueetErioration subsquente de
son souvenir des faits ou de sa capaditles com-
muniquer.

4. Application of the Curative Provision

The application of the curative provision in
s. 686(2)b)(iii) of the Criminal Code was a matter
of considerable argument before the Newfound-
land Court of Appeal. The Crown took the position
in this Court that the complainant’s evidence was
not necessary to establish that she had suffered
bruising and other injuries during the period of her
abduction by the respondent. When she left Water-
ford Hospital there were no bruises. When she was
found seven hours later in the respondent’s car she
was severely bruised. The respondent offered the
explanation that she had fallen while going to the
bathroom in the bushes, but the expert evidence
was that the injuries were not consistent with this
explanation. Nevertheless the Crown appeal comes
to us as of right based on the dissent of Wells
C.J.N., and the Crown is limited to the grounds of
the dissent. Wells C.J.N. was of the view that while
there was evidence from which the trial court
could have convicted for assault, he could not say
that there was no reasonable possibility of a con-
trary conclusion, and he therefore agreed with his
colleagues that s. 686(Ib)(iii) did not apply to
save the conviction. He says at p. 148:

4. Application de la disposition réparatrice

L'application de la dispositioneparatrice vieé
au sous-al. 68@&)1)i) du Code criminel a donme’

dieun &dbat considfable devant la Cour d’appel
de Terre-Neuve. Le armigiblic a fait valoir
devant notre Cour geendighiage de la plai-
gneetest rppas acessaire pouetablir gu’elle
avait subi des contusions et d’autres blessures pen-
danel@de” de son eelement par l'intire:
Lorsqu'elle ae gliitbpital Waterford, elle
n'avait pas de contusion. Quand on leeretrouv’
sept heures plus tard, dans la voiture ége l'intim”
elddt gravement meurtrie. L'intiena petendu
en guise d'explication cgtaietomlge en
allant satisfaire ses besoins naturels dans les buis-
sons, mais selon la preuve d’expert, les blessures
ne correspondaiemtpte explication. Il s'agit
toutefois d'un pourvoi de droé famdés motifs
de dissidence du juge en chef Wells, etéeeminist’
public doit se limiter aux points de dissidence. Le
juge en chef Wells estimaitequae, siil"y avait
etigsents de preuve partir desquels le juge du
gepouvait déclarer I'accus’coupable de voies

de fait, il ne pouvait dire qu’il n’y avait aucune

possbiléisonnable de parverdar une conclu-

sion contraire; il a donc convenu avec ses col-
legues que le sous-al. 686{{)ii) ne s'appliquait
pas pour justifier laelaration de culpabibt’ll dit

ce qui suita’la p. 148:

However, the majority having agreed that the out of TRAPUCTION] Toutefois, comme la majoéta convenu

court statements ought not to have been admitted, |

gu’il n'y avait pas lieu d’admeteel&atibns extra-



[2001] 1 R.C.S. R. C. PARROTT Le juge Binnie 219

would agree that [the] application of s. 686(1)(b)(iii) judiciaires, je conviendrais que I'application du sous-al.
should result in the appeal with respect to the assault 686(1)b)(iii) devrait permettre d’accueillir Bappel °
charge being allowed but the appeal with respect to kid- egafd du chef des voies de fait, mais non l'agpel °
napping charge being dismissed. egdrd du chef d’eeement, qui est regt”

There being no dissent on this ground, we are Comme il n'y a pas de motifs de dissidence is
without jurisdiction to entertain that aspect of the  ce point, notre Cour n'a pasteoog pour se

Crown’s appeal. pencher sur cet aspect du pourvoi du eraist’
public.
V. Disposition V. Dispositif

For these reasons the judgment of the New- Pour ces motifs, le jugement de la Cour d’appé‘%9
foundland Court of Appeal should be affirmed and  de Terre-Neuve detmaitdnfirng et le pourvoi

the Crown’s appeal dismissed. du miaist public rejed’

Appeal dismissed, L'HEUREUX-DUBE, GONTHIER Pourvoi rejeté, les juges L'HEUREUX-DUBE,
and LEBEL JJ dissenting. GONTHIER et LEBEL sont dissidents.

Solicitor for the appellant: The Department of Procureur de I’appelante: Le ministere de la
Justice, &. John's. Justice, . John's.

Solicitor for the respondent: Newfoundland Procureur de I’intimé: La Newfoundland Legal

Legal Aid Commission, &. John's. Aid Commission, . John's.



