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The accused faced multiple charges related to their Lesexcaumd ‘fait I'objet de multiples accusations

cocaine-trafficking ring. Much of the Crown’s evidence dans le cadre de degau’de trafic de cac&. La
against them was gleaned from information captured prauglkarge repose essentiellement sur des rensei-
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through wiretapping. The Crown had obtairexdparte
authorizations for its wiretaps from a judge by submit-

gnements obtenus apé a I'ecoute electronique. Le

memestpublic a obtenu des autorisationgcdlte

ting a 130-page affidavit, prepared and signed by R, &lectronique en psentanex parte a un juge un affida-

member of the RCMP. The affidavit contained informa-
tion from 10 confidential sources denoted “A” through
“J". Information from these sources came to R by way
of other officers who were their handlers. Owoa dire

at trial, R was cross-examined on the affidavit. After
confused attempts at explaining inconsistencies in the
affidavit, R admitted that in several places the affidavit
referred erroneously to source “E”, rather than to source
“F”. He later testified that the reference should have
been to source “C”. R admitted that he had known about
this error several weeks before the trial. He affirmed
that he had forgotten about the matter, but suddenly
remembered it during the cross-examination. The trial
judge indicated that R’s lack of credibility “permeate[d]

vit de 130 pagepaprét sige par R, de la GRC.

L’affidavit renferme des renseignements provenant de

10 sources confidentielles egsatifiide des lettres

A a J. llsetaient communicgsa R par les agents res-

ponsables des indicateurs en question. Lors d’un voir-
dire aagprAcest contre-interregiu sujet de I'affi-
davit.eApavoir terg” confugment d’expliquer les
contradictions dans I'affidavit, R reqaenezélui-ci
mentionne pasoisyt,” la source E au lieu de la
source F. Plus tanahigrié qu’il s’agit en fait de la
source C. Il re¢cawr@f constat I'erreur plusieurs
semaines avant &s. pifoaffirme I'avoir ensuite
eappour s’en souvenir, toatcoup, pendant le con-

tre-interrogatoire. Selon le juge daspl®enanque de

the issue of reasonable and probable grounds”, one ofedibilité de R «a une incidence sur la question de

the preconditions to the authorization, and concluded
that the affidavit should fall in its entirety. The Court of

Appeal set aside the acquittals of the accused and

ordered a new trial.

Held: The appeal should be dismissed.

The Court of Appeal had jurisdiction under
S. 676(1)4) of the Criminal Code to hear the Crown’s
appeal. The Court of Appeal examined the combined
interpretation and application of the legal standard of

investigative necessity. It also discussed the interpreta-

tion and application of the standard of review for a

judge reviewing a wiretap authorization. The interpreta-

tion or application of a legal standard has been recog-
nized as a question of law.

Under s. 186(1)) of the Code, wiretapping may be
accepted as an appropriate investigative tool where
“other investigative procedures are unlikely to succeed”.
The correct interpretation of s. 186(@)é investigative

I'existence de motifs raisonnables et probables», I'une

des conditions de l'autorisation, de sorte que I'affidavit

etlecart en totali¢. La Cour d'appel a anrailes

acquittements des aesust’ ordon@’un nouveau pro-
ces.

Arrét: Le pourvoi est rejet’

La Cour d’appel avait evemge aux termes de I'al.

676(&) du Code criminel pour conndfe de I'appel du

reigigiublic. Elle a examéd la fois l'interpetation

et I'application de la norme juridique deetsi”

pour endtile aegalement analgsl'interprétation
et l'application de la norme applicable par le juge
ehatg’ revoir I'autorisation d€oute electronique.
L'irgtaipoh et I'application d’'une norme juridique

oet “assimigesa des questions de droit.

En vertu de I'al. 186f}Lfu Code, I"ecouteelectro-
nigueepreutii moyen d’en@tié appropg’lorsque
«d’'autethadés d'encgte [...] ont peu de chance

de sues». L'interpetation juste de Il'exigence de

necessity requirement must be based on the text of theecessi#” pour I'enqete qui est mvuea I'al. 186(1)p)

provision read with a simultaneous awareness of two
potentially competing considerations: enabling criminal
investigations and protecting privacy rights. Wiretap-
ping is highly intrusive and a judge should protect citi-

doit s’appuyer sur le lizella disposition tout en
tenant compte simiéar de deux exigences suscep-

tibles de s’opposer: la posgibilitiener une enee”
criminelle et la protection du alrtit vie prige.

zens against unwanted fishing expeditions by the state ecoluteelectronique constitue une grave engnce et

and its law enforcement agencies by granting an author-
ization only as far as need is demonstrated by the mate-

rial submitted by the applicant. In order to meet the
investigative necessity requirement, the applicant must
establish in the affidavit that, practically speaking, there
is no other reasonable alternative method of investiga-
tion, in the circumstances of the particular criminal

inquiry. Here, the Court of Appeal applied a standard

le juge deig@rdes citoyens contre les eatprs non

souhaitabssankeveuglette par Etat et ses orga-
nismes d’application de la loi en n’accordant une autori-
sation que dans la mesaesoessit” estetablie
dans les documesésyEa I'appui de la demande.

Pour satsfldndgence de ecessit” pour I'engete,

le demandeuetdditir dans I'affidavit que, sur le plan

pratique, il n'existe aucune athoelend’engete rai-
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inconsistent with the words of th@riminal Code. In

concluding that “in the case at bar, there is no reason to

impeach the choice of investigative techniques”, the
court applied an “efficiency” rather than a “necessity”
standard. This approach is wrong in law and has the
potential to subvert the safeguards of privacy interests
that are an essential component of the regulation of
wiretapping in theCode. Using the efficiency standard,
wiretapping would always be available to the police and
would replace a standard of necessity with one of oppor-
tunity at the discretion of law enforcement bodies. How-
ever, the application of the proper test supports the con-
clusion reached by the Court of Appeal that the
authorizing judge could properly have issued an authori-
zation based on the facts disclosed in the affidavit. The
facts as set out in the affidavit met the investigative
necessity standard. The affidavit attested to the failure of
police efforts in spite of the use of physical surveillance

and search warrants. It also provided evidence as to why

sonnable, dans les circonstances de I'etejafiminelle

eodmsicEn I'espte, la Cour d'appel a appliguin
emrgiihcompatible avec les termes @ode criminel.

En affirmant que «dansekem€ affaire, il n'y a
aucune raison de mettre en doute le cha@thddda m”
dategula cour a appligua norme de I'«efficaat

ofptuté celle de la @ressit». Cette dmarche n’est

pas feadén droit et pourrait compromettre la garantie
du dréat vie priee, qui est une composante essen-
tielle dgllerméntation de é€outeelectronique dans

Cdde. Sur le fondement de la norme de l'efficacit
police pourrait toujours radtagouteelectronique

et la norme dectssit” serait rempla® par celle de
I'oppoetinitge” des organismes d’application de la
loi. Toutefois, dans I'applicatioreck approps, la

Cour d'appel a capedte titre que le juge saisi de la
demande d’autorisation pobwaitdroit I'accueillir

vu les daibm@&s dans l'affidavit. Ceux-ci satisfoat °
la norme eeeksi’pour I'engele. L'affidavit fait

the use of informants or undercover agents trying teetat des efforts infructueux de la police, maldg

infiltrate the drug ring would be ineffective and poten-

tially dangerous. There was thus evidence in the affida-
vit to negate arguments for other investigative tech-
nigues and to make the case that wiretapping was,

recauls surveillance visuelle et aux mandats de per-
quisition. Il fournit aussi la preuve que leaet@surs °
indicateuasdes agents d'infiltration serait inefficace
et pougmiedife dangereux. Il renferme donc des

practically speaking, the only reasonable alternativegléménts de natura écarter toute gtention quana la

taking into account the nature and purpose of this partic-
ular investigation. The objective of a police investiga-

tion — to bring the higher-ups in a drug ring to justice

— rightly informs the investigative necessity analysis.

The police had more need for wiretapping given that
they were trying to move up the chain and catch the
higher-ups in the operation.

dispomibiititres techniques d’erefa”eta établir
que, en pratigeeputté electronique restait le seul
autre moyen raisonnable, vu la nature et I'objet de I'en-
etqul’objectif d'une encete policére — traduire en
justice e tdirigeantes dueséau — interviena *
juste titre dans I'analyse eelatréeessi pour I'en-
efe’. La police avait davantage besoin dedliteelec-

tronique, car elle tentait d’atteindre le sommet deda hi”
rarchie et d’'amfer les dirigeants deséau.

As a practical matter, in seeking permission to use

D’un point de vue pratique, la police desesitgor”

wiretapping, the police should submit an affidavit thata I'appui d’'une demande d’autorisatioredduteelectro-

sets out the facts fully and frankly for the authorizing

nique un affidavienance les faits de mame com-

judge in order that he or she can make an assessment oéte gil’sinefe pour que le juge saisi de la demande

whether these rise to the standard required in the legal

d’autorisation petsseidér s'ils remplissent le cri-

test for the authorization. In addition, an affidavit should eretjuridique applicable et justifient I'autorisation. En

be clear and concise. It should never attempt to trick its
readers. On this point, the use of boiler-plate language

outre, I'affidavit detnaitlair et concis. Il ne devrait
jamaisavisenper le lecteur. Sur ce point, on devrait

should be avoided. Finally, the affidavits should beeviter le recours un libelg standard. Enfin, les affida-

gathered from those with the best firsthand knowledge
of the facts. This would strengthen the material by mak-
ing it more reliable.

The trial judge did not correctly apply the standard of
review for a wiretap authorization. A reviewing judge

vits devretienbbtenus des personnes ayant la con-

naissance la plus directe des faits. Cela donnerait plus de
poids aux documents du fait qu’ils seraient plus fiables.

Le juge duepro& pas appligucorrectement la
norme eeision en masre d’autorisation @coute

does not conduct a rehearing of the application for thelectronique. Le juge ageant enavision ne proede

wiretap. The test is whether there was reliable evidence
that might reasonably be believed on the basis of which
the authorization could have issued. In considering the

apaw nouvelle audition de la demande d’'autorisa-
tion. Lerecritonsistea ™ dterminer s'il existait
quelgugent de preuve fiable auquel le juge aurait
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evidence, the reviewing judge must exclude erroneous pu raisonnablement ajouter foi pour accorder l'autorisa-
information. Amplification may correct such informa- tion. Dans I'examen de la preuve, le pggasi en

tion where the police had the requisite reasonable ancvisioh doit faire abstraction des renseignements
probable grounds and demonstrated investigative neces- inexacts. On peut avoir ad@ugification pour

sity but, in good faith, made some minor, technical error etallir les faits lorsque la police a des motifs raison-

in the drafting of their affidavit material. There is no nables et probables suffisantembatd la récessi’

need to seek to amplify the record if sufficient reliable pour l'etgjuinais qu’une erreur sans grande impor-
material remains even after excising the erroneous mate- tance ou technique sksstpglissiadvertance dans

rial. In this case, although the trial judge found R to lack I'affidavit. Il n’est passsaire de congikr le dossier
credibility on the issue of why he had not disclosed a simen‘apes la suppression des dees’ inexactes,

minor drafting mistake, there is no suggestion that there des renseignements fiables et suffisants demeurent. En
was ever any untruthfulness in the substance of the elbesmien que le juge du pescait remis en cause la
information in the affidavit itself. In these circum- edibilité de R lorsque celui-ci a tentd’expliquer
stances, a global finding against the entire affidavit was pourquoi il avait omis de signaler une simple erreur de
unreasonable. Even without the information from edaction, nul ne ptend que I'affidavit soit empreint de
sources “C” and “E”, the affidavit would have provided gquelgue malbmEh™ Vu les circonstances, tdit

ample evidence to an issuing judge and evidenced theeraisdhnable de tirer une conclusion globa&adora-
existence of probable grounds and investigative neces- a ll@d#idavit en entier. Mme sans les renseignements

sity. Moreover, amplification would allow for the read- provenant des sources C et E, I'affidavit aurait fourni au
ing of the information from the now correctly attributed juge saisi de la demande d’autorisation suffisamment

sources “C” and “E” as well. The Court of Appeal was el@fents de preuve et praexistence de motifs

correct in upholding the issuing judge’s authorization.
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The judgment of the Court was delivered by Versiondaise du jugement de la Cour rendu
par
LEBEL J — LE JUGE LEBEL —
I. Introduction I. Introduction

This appeal involves the electronic interception Le pourvoi porte sur l'interceptioaléctronique 1

of private communications, popularly known as  de communicationsqmigppelé commuament
“wiretapping”. Under what circumstances can the ecaditeelectronique». Dans quels cas les awsrit”
police satisfy the investigative necessity require-  palas’ peuvent-elles satisfaigel’exigence de
ment in s. 186(1) of th€riminal Code, R.S.C., ecessi’ pour l'enqele qui est m@mvue au
1985, c. C-46, and obtain an authorization to inter-  par. 186(1)Colle criminel, L.R.C. (1985),
cept private communications by electronic means?  ch. C-46, et obtenir l'autorisation d’intercepter
On what basis can a trial judge review the decisiorlectfoniquement des communications ees?
to issue such an authorization? These questions at ~ Sur quel fondement le jugeeslypeuod evi-
the heart of this appeal have given rise to contro-  seet#sioh d'accorder une telle autorisation?
versy and varying appellate court approaches since  Ces questions au cceur du pourvoi ®na suscit”
our Court last considered them. The reasons that  controverse etlgara differentes analyses de
follow will outline what | consider to be the proper la part des cours d'appel depuis |&rdefois
approach to these issues. gue notre Cour s'est prea@nt8ur sujet. Les
motifs qui suiventehoncent ce quia mon avis,
constitue la dmarche appro€ pour trancher en
la matere.

It should be noted that these reasons will not Il convient de signaler que lesgsents motifs ne 2
discuss the new s. 186(1.1) and related amend- traitent pas du nouveau par. 186(1.1) ni des modi-
ments adopted in 1997 which target criminal orga-  fications connexesadat 1997, qui visent les
nizations. These amendments were not invoked or  gangs. Ces dispositionst’'nninvoqees ni
examined in the case at bar. The interpretation of  exasirdans le cadre de laepente affaire.
the investigative necessity requirement in s. 186(1)  L'intgghion de I'exigence deenéssi” pour

and the issue of the standard of review on a wire-  I'eteqii est @vue au par. 186(1) ainsi que la
tap authorization are significant enough issues, norme ealésioh applicablea” I'autorisation
which will affect many people. dtoute electronique constituent des questions

suffisamment importantes, qui touchent de nom-
breuses personnes.

The answers of our Court to these questions may L'opinion de notre Cour sur ces prehies 3
have a substantial impact on the privacy rights of a  pourrait affecter significativement le droit de cer-
number of Canadians. Although we suggest dis- tains Canadilngrotection de leur vie pee.
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missing the appeal on the facts before our Court em@’si nous sommes d’avis de rejeter le pourvoi
and affirm the Court of Appeal’s decision to order  dé&ples faits mis en preuve devant notre Cour
a new trial, the language used in the Court of et confirmonedmidh de la Cour d'appel d'or-
Appeal’'s reasons could lead courts to permit undue  donner un nouveas, peclibelE des motifs de
infringements on privacy in other factual circum-  cette dgmpourrait amener les tribunaavauto-
stances. These reasons must then discuss the nature  riser, dans d'autres circonstances, des atteintes
and interpretation of the investigative necessity injes#i‘au droia’la vie prie. Les pgsents
requirement before turning to an examination of  motifs analyseront donc la nature et Eateypr”
the function of the reviewing judge at trial. These  de I'exigence atmssi” pour I'engete avant
reasons will also offer some suggestions as to how  d’examiner la fonction dugjgeansieénavision

the police and other participants in the justice sys-  aueprdts offriront aussi des suggestions quant
tem can avoid some of the problems of the sort thad la fason dont la police et d’autres composantes

have given rise to this appeal. du syse de justice peuvenviter certains pro-
blémes du genre de ceux qui ont demaissance
au pourvoi.

II. Factual Background Il. Les faits

The appellants faced multiple trafficking, pos- Les appelants ont fait I'objet de multiples accu-
session, conspiracy, and weapons charges related  sations de trafic et de possessifindes stig”
to their cocaine-trafficking ring. Much of the  complot et de possession d’armes dans le cadre de
Crown’s evidence against the appellants was leseal de trafic de cao&. La preuva charge
gleaned, directly or indirectly, from information  repose essentiellement sur des renseignements
captured through a wiretap. As is usual, the Crown  obtenus, directement ou indirectermesta gr’
had obtainedx parte authorizations for its wire-  d&Couteelectronique. Comme c'esergralement
taps by submitting affidavit material to an author-  le cas, le mimspublic a obtenu des autorisa-
izing judge. The main material in support of the  tionscdliteelectronique en pisentanex parte
application was a long affidavit of some 130 pagesa un’juge une demandecet effet, accompaga’
prepared and signed by a member of the RCMP,  d'un affidavit. Le prinelpaient etayant la
Constable Rosset. This affidavit was largely based  demande est un long affidavit de quelque 130
on information gathered by Rosset from the han-  pagepapret sige” par I'agent Rosset, de la
dlers of ten police informers. No affidavits were  GRC. L’affidavit se fonde en grande partie sur les
obtained from these handlers. renseignements recueillis par Rosset algsr
responsables de dix indicateurs de police. Aucun
affidavit n'a é& obtenu de ces responsables.

According to the affidavit material, a number of Il ressort de [laffidavit que, selon plusieurs
sources had identified the appellants as running a  sources, les appelants dirigediettdria un
drug-trafficking operation in Victoria with possible eséau de trafic de stefénts et pouvaient avoir
connections to a major, violent cocaine-trafficking  des liens avec un important gang de trafic de
gang operating in Vancouver and the Lower Main-  ooea&vissanta’ Vancouver et dans le Lower
land. The appellants, who were the primary targets Mainland et recauia@mtolence. Les appelants,
of the potential wiretap, allegedly trafficked  principales cibles eégehtuelleetoute electro-
cocaine in quantities up to the kilogram range. The  nique, se seraiest divrfrafic de la cooe€ en
police had conducted previous investigations and  des cemrgilivant atteindre les kilogrammes.
executed warrants against some of the appellants.  La police ajaindi® des encetes et egCug
They had also conducted a substantial surveillance  des mandats visant certains d’entre eux. Elle avait
operation on the appellants. There was evidencegalement entrepris uneaption majeure de sur-
that some of the appellants were engaging at times  veillanitegard des appelants. Il semble bien
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in counter-surveillance tactics to throw investiga-

tors off their tails. There was also reason to believe
that standard investigative procedures on their own
would not be likely to catch the higher-ups in the

drug operation. In seeking an authorization for
wiretapping, the police hoped to use wiretaps in
conjunction with other investigative techniques in

order to pursue the higher-ups in the trafficking

ring and to be able to gather evidence on not only
trafficking and possession charges but also on
laundering and conspiracy offences.

que certains d'entre eux avaient parfois aecours °
des tactiques de contre-surveillance pour brouiller
leurs pistes. Il yegatenient lieu de croire que

lesthndes habituelles d’enepg” ne permet-

traientgpaties seules d'inculper lest¢s diri-
geantesedaaun” de trafic de stefiEints. La
policeeemih” une fois l'autorisation obtenue,
recaauliecouteelectronique ainsi ga’ d’autres
techniques dtengelr incriminer leseritables
responsabless@aurét prouver non seulement
des crimes de trafic et de possessiorfinssup”

mais aussi ceux de blanchiment et de complot.

At trial, when the Crown brought forth its autho-
rizations under Part VI of th€riminal Code for
gathering wiretap evidence, counsel for the
accused cross-examined Constable Rosset in the
voir dire, challenging the validity of the wiretap.
During cross-examination by defence counsel, it
emerged then that there were some serious
problems with the affidavit submitted to obtain the
first authorization. It became clear that the affida-
vit contained a number of errors of varying impor-
tance. In a number of places, boiler-plate language
used in the affidavit might have created a mistaken
impression that certain statements had been con-
firmed in ways that they had not. However, the
most important problem with the affidavit con-
cerned references to some of the sources.

The affidavit contained information from ten
confidential sources denoted “A” through “J".
Information from these sources came to Constable
Rosset by way of other officers who were their
handlers. There had been no direct contact between
Rosset and the informers. In the second day of
cross-examination, after repeated denials and con-
fused attempts at explaining inconsistencies in the
affidavit and in his own evidence, Constable Ros-
set had to admit that in several places the affidavit
referred erroneously to source “E”, rather than to
source “F". Later, during the same cross-examina-
tion, Constable Rosset testified that the reference
should have been to source “C”. Rosset admitted
then that he had known about this error several
weeks before the trial, but had not mentioned it
either to his superiors or to the Crown prosecutor.
In his testimony, he affirmed that he had forgotten

Au pro@s, lorsque le ministe public @posa
les autorisations obtenues confenmenta’ la par-

6

tie VI @ode criminel, I'avocat des acces
contre-interrogea I'agent Rosset lors du voir-dire,
contestant la validi€ I€couteelectronique. Le
contre-interrogatoire pefietssd fit ressortir que
l'affidavésgné a I'appui de la prensire
demande d’autorisation comportairidases
lacunes. Il apparut alors clairementetait’il
entadigrreurs plus ou moins gravéscertains
endroits, le Idtalidard emplaypouvait don-
ner l'impressioreergpre certainese@dositions
e@nconfirmées autrement qu’elles l'oreté.
Toutefois, la lacune la plus importante touchait la
mention de certaines sources.

L'affidavit renfermait des renseignements pro—7

venant de dix sources confidentielles eksHifi’
l'aide des letimes. Mlsetaient communices a
I'agent Rosset par les agents responsables des indi-
cateurs en question. Il n'y a eu aucun contact direct
entre Rosset et les indicateurs. Ama&gomi
du contre-interrogat@ee aapir né’a maintes
reprises etdenfugment d’expliquer les con-
tradictions entre I'affidavit et son peopoe t’
gnage, I'agent Rosset finit par iteequueel af-
fidavit mentionne paddisit,” la source E au
lieu de la source F. Plus tard, au coermedu m”
contre-interrogatoiemolgtie qu'il s’agit en
fait de la source C. Il reconnut ensuite avoir cons-
e tatreur plusieurs semaines avant le psc’
mais ne pas l'avoir essghals sugrieurs ou au
naraspublic. Il affirma I'avoir ensuite oulk,
pour s’en souvenirl wuip, pendant le contre-
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about the matter, but suddenly remembered it dur-  interrogatoire. Le juge Filmer de la Cour provin-
ing the cross-examination. The trial judge, Filmer  ciale ne le crut pas. Cette conclusion de fait con-
Prov. Ct. J., did not believe him. This finding of  cernant leditilité de I'agent Rosset &€ pen-
fact on the credibility of Constable Rosset during  dant le voir-dire eut un effet catastrophique sur la
the voir dire had a catastrophic impact on the  preuve du neiréspublic et joua unolé majeur
Crown’s case and played a major role in the dis- dans le rejet des accusatiees porifre les

missal of the charges against the appellants. appelants.
[ll.  Judicial History Ill. Décisions ardfieures
A. British Columbia Provincial Court A. Cour provinciale de la Colombie-Britannique
In his factual findings at theoir dire, the trial Dans ses conclusionsemes lors du voir-dire, le

judge found that the mistake of Constable Rosset juge degmeronnut que I'agent Rosset avait

had been inadvertent but that his failure to reveal it commis l'erreur par inadvertance, mais conclut
earlier had cast a “pall over Officer Rosset’'s credi-  que son omission de la signalet plttfiRA-

bility”. Filmer Prov. Ct. J. would then go on to DUCTION] «miné sa cedibilité». Le juge Filmer
extend his finding on Constable Rosset’s credibil-etendit sa conclusioa 'ensemble de I'affidavit,

ity to the entire affidavit, although he accepted that enma”s’il admettait que I'agent de police n'avait

the police officer had become aware of the error  camdttreur que bien aps le @&pdt de I'affi-

only well after the submission of the affidavit. He  davit. Il ajouta guRAUCTION] «[l]le contre-

stated, “[c]Jross-examination of the deponent here  interrogatoirepghsdnt en I'esgre a donalieu

has led to testimony which tends to discredit thea un €moignage qui met en doute I'existence de
existence of one of the preconditions to the author-  I'une des conditions de ['autorisat&moir

ization: to wit, the existence of reasonable and [I'existence de motifs raisonnables et probables».
probable grounds”. Filmer Prov. Ct. J. considered  Selon le juge Filmer,etlibiité de I'agent

that Constable Rosset’s credibility “permeates the = RoEBeDCTION] «a une incidence sur la ques-
issue of reasonable and probable grounds” and tion de l'existence de motifs raisonnables et pro-
thus concluded that the affidavit should fall in its  bables», de sorte que l'affidavit ééesdcare
entirety. In his opinion, the testimony of Constable  en tetalit'son avis, le émoignage de l'agent
Rosset tainted the whole affidavit and rendered it  Rosset entache tout I'affidavit et fait en sorte qu'il
unreliable. n'est plus digne de foi.

Although he considered this sufficient reason to Bien que ces raisons lui aient paru suffisantes
invalidate the authorization, Filmer Prov. Ct. J.  pour conchuréinvalidite de Il'autorisation, le
also discussed two other arguments. First, he criti-  juge Filmer examina deux autres arguments. Tout
cized the boiler-plate language in the affidavit,  d'abord, il critiqua le élsthihdard de I'affidavit
calling it potentially confusing but not characteriz-  parce gu'il est de natseener la confusion, mais
ing it as so confusing as to call for rejecting the  pas au point de justifigiseul le rejet de I'affi-
authorization if it had been the sole problem. Sec-  davit. En @mexiieu, il conclut que l'autorisa-
ond, he considered that the authorization had not tietaih’pas acessaire, car saeceéssit” pour
been necessary because the investigative necessity  dtenglavait pasett établie, surtout que la
had not been made out, especially given the possi-  police aurait pu effectuer une surveillance bien
bility that the police might have conducted specifi-  e#lavec la collaboration deetjlipe sptiale
cally directed surveillance with a special investiga- d'atguie la GRC, la section des affaires-sp”
tive team of the RCMP, the Special Operations ciales. Paegoest, il statua que l'autorisation
Group. Thus, he decided that the authorization  detestétarte.
should be rejected.
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In the end, because he was of the opinion that Finalement, comme il est d’avis que la police 30
the police had acted in bad faith and because the  agi de mauvaise foi et que les tribunaux ne peuvent
courts cannot condone such conduct, Filmer Prov.  excuser un tel comportement, le juge Filmer se
Ct. J. was prepared to exclude all evidence comingeclagé pet a exclure toutelément de preuve
directly or indirectly from the wiretaps. As a  recueilli directement ou indirectemeate g8"
result, there was no evidence against the accusedecouféelectronique. De ce fait, aucune preuve
and Filmer Prov. Ct. J. acquitted the accused. n’incriminant les excus” juge Filmer les

acquitta.

B. British Columbia Court of Appeal (1998), 127 B.Cour dappel de la Colombie-Britannique
C.C.C. (3d) 315 (1998), 127 C.C.C. (3d) 315

The Court of Appeal unanimously set aside the A l'unanimité, la Cour d'appel annula les 1!
acquittals and ordered a new trial. In a judgment  acquittements et ordonne la tenue d'un nouveau
by Braidwood J.A., it rejected Filmer Prov. Ct. J.'s  m@m®cle juge Braidwood, au nom de la Cour,
application of the standard of review to the wiretap  rejetadanfalont le juge Filmer avait appligla
authorization and of the investigative necessity = normeedsion et le crit¢te de la aCessi” pour
test. 'eng&te d l'autorisation d&couteelectronique.

According to Braidwood J.A., the trial judge  Selon le juge Braidwood, le juge du pescavait 12
had erred in applying an inappropriate standard of = commis une erreur en soumettant 'autarisation °
review to the authorization. In his opinion, the trial  une normeedision inappropgé.A son avis, le
judge had failed to consider the nature of the  juge duegro@vait pas tenu compte de la nature
errors, their impact on the affidavit as a whole and  des erreurs et de leur incidence sur 'ensemble de
whether there remained any further evidence left  [l'affidavit et n'a pesrdire si d’autregléments
on the basis of which the authorization could have  de preuve auraient pu justifier I'autorisation. Du
been granted. As Braidwood J.A. viewed it, the  point de vue du juge Braidwood, il aurait fallu
correct standard of review was “whether, on the etedhiner fRADUCTION] «si, selon la preuve, il
evidence, there wamy basis on which the author-  existait fondement quelconqua partir duquel
ization could have been granted . . .” (para. 10 l'autorisafiareit pu étre accordé . . .» (par. 10
(emphasis in original)). In the circumstances, the  (en italique dans l'original)). Dans les circons-
error in denoting the sources was easily remedied  tances, I'erreur d'identification des sources avait
by reading the correct letters on review (para. 22). enagsitet® corrigge par la permutation les lettres
An inadvertent mechanical error, even in combina-  lors deMeion (par. 22). Une erreur technique
tion with a non-credible explanation of why the = commise par inadvertanemensi I'explication
error was not corrected, did not take away from the  de la raison pour laquelle elle ata pasigEe
existence of reasonable and probable grounds that  n’est pas digne de foi, ne faisait pasediepara”
existed at the time the police sought the authoriza-  motifs raisonnables et probables qui existaient au
tion and that continued to exist at the time of the = moment deeteptation de la demande d’autori-
review (para. 23). sation et encore au moment de ewision

(par. 23).

Braidwood J.A. went on to reject the trial Le juge Braidwood rejeta aussi la conclusion dds
judge’s conclusion that the affidavit had not satis-  juge dugsrselon laquelle I'affidavit ne respecte
fied the requirements of investigative necessity. pas lererile la acessi” pour I'enqete. S’ap-
Based on previous case law from the British  puyant sur dessidhs ardfieures de la Cour
Columbia Court of Appeal, Braidwood J.A. con-  d’appel de la Colombie-Britannique, il estime que
sidered that “the key issue was whether or not theTRAQUCTION] «la question fondamentale est de
authorizing judgecould have concluded that the  savoir si le juge qui a acedialitorisationaurait
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most efficacious way of fully investigating all pu conclure ou non que le moyen le plus efficace
those involved was to permit the police to employ  de soumattume engefe compdte toutes les
wiretapping along with other investigative tech-  personnes en catafte d'autoriser la police °
niques” (para. 30 (italics in original; underlining  recoudr I'écoute electronique de pair avec
added)). On this standard, there was “no reason to  d'auttsdes d'engeie» (par. 30 (en italique
impeach the choice of investigative techniques dans [loriginal; soulignemente)ajo&iivant
given the nature and background of the numerous  cette nomRA@UCTION] «rien ne militait contre
investigations, the prior experience with a number  le choix deetaodé d’engefe vu la nature et le
of the accused, the counter-surveillance employed  caeréral” des nombreuses ertges, I'exg-

by some of the accused, and the extent of the rience aeliesgard de certains des acesisla
investigations in terms of time and resources”  contre-surveillance eexgpar certains d’'entre
(para. 33). He held that the trial judge had erred in  eux, ainsi que le temps et les ressourc&s consacr’
applying the correct legal test, that the authoriza-  auxetegu”(par. 33). Il conclut que le juge du
tion could have been granted and that it should not egrawait commis une erreur dans I'application

have been disturbed. du en€ juridique appropei” que l'autorisation
aurait puetre accordé et qu’elle n'aurait pasud”
étre écarte.
14 Braidwood J.A. thus was of the view that the Ainsi, selon le juge Braidwood, le juge du pro-

trial judge had erred in law by not applying the escavait commis une erreur de droit en n’appli-

appropriate test to the facts on th@r dire and  quant pas aux faits le en¢ appropg’lors du voir-

that the Court of Appeal should allow the appeal, dire. En expresice, la Cour d'appel devait

set aside the acquittals, and order a new trial. accueillir le pourvoi, annuler les acquittements et
ordonner un houveau pres.”

IV. Relevant Statutory Provisions IV. DispositioregiSlatives applicables

15 Criminal Code, R.S.C., 1985, c. C-46 Code criminel, L.R.C. (1985), ch. C-46

186. (1) An authorization under this section may be  186. (1) Une autorisation i€ au pesent article peut
given if the judge to whom the application is made isetre donee si le juge auquel la demande esisprige

satisfied est convaincu que:
(a) that it would be in the best interests of the admin- a) d'une part, I'octroi de cette autorisation servirait au
istration of justice to do so; and mieux I'administration de la justice;
(b) that other investigative procedures have been tried b) d'autre part, d’'autres athodes d’encgte onteté
and have failed, other investigative procedures are essat onechol€, ou ont peu de chance de suc-
unlikely to succeed or the urgency of the matter is es, @u que l'urgence de I'affaire est telle qu’il ne
such that it would be impractical to carry out the serait pas pratique de meneetéengafivea'I'in-
investigation of the offence using only other investi- fraction en n'utilisant que les awthed®s d’en-
gative procedures. te.

V. lIssues V. Les questions en litige

16 There are several issues on this appeal, which Le pourvoi sowVve plusieurs questions que

will be considered successively. First, there is one  j'examinerai successivemenér@meania titre
preliminary issue: (A) whether there was a juris- elipninaire: (A) La Cour d'appel avait-elle com-
dictional bar to the Crown’s appeal to the Court of etepce pour entendre I'appel du mieaist public?
Appeal. Second, there are two main issues: (B) [Renement, notre Cour doit trancher les deux
whether the factual circumstances revealed in the  principales questions en litige: (B) Les faits
affidavit met the s. 186(1) requirement of investi-enoh&s dans l'affidavit satisfont-ila I'exigence
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gative necessity; and (C) whether the trial judge  d@eess$it” pour I'enqete qui est mvue au
applied correctly the standard of review for a wire-  par. 186(1)? (C) Le juge despaeteil applige’
tap authorization, including the correct approach  correctement la norneisien pour I'autorisa-
on amplification. tion decouteelectronique, y compris les principes
applicables en matie d’amplification?

VI. Analysis VI. L'analyse
A. Was There a Jurisdictional Bar to the Crown's  A. La Cour d'appel avait-elle compétence pour
Appeal to the Court of Appeal? entendre |’appel du ministere public?

Before considering the central issues in this Avant d’examiner les principales questions dd’
appeal, a preliminary argument must be addressed.  pourvoi, notre Cour doit se pencher sur une ques-
The appellants have argued that the Crown’s tioglipmaire. Les appelants font valoir que
appeal to the British Columbia Court of Appeal did  I'appel du nenéspublic devant la Cour d'appel
not raise a question of law and that, therefore, the  de la Colombie-Britannique ne portait pas sur une
Court of Appeal did not have jurisdiction under  question de droit et que la Cour d'appel n'avait
s. 676(1)4) of the Code to hear the appeal. donc pas cetepce aux termes de I'al. 676{))

du Code pour conndfe de I'appel.

It is clear that this argument must fail. The inter- Il y a clairement lieu de rejeter cet argument.18
pretation of a legal standard has always been rec- L'imt&fwh d’'une norme juridique a toujours
ognized as a question of laiR. v. Ewanchuk, &t assimiéea une question de droR. c. Ewan-
[1999] 1 S.C.R. 330, at para. 21. Moreover, ourchuk, [1999] 1 R.C.S. 330, au par. 21. De plus,
Court has recently recognized that if a question isecemiment, notre Cour a statq('il suffit qu’'une
about the application of a legal standard, that is  question se ragptdeplication d’'une norme
enough to make it a question of laR:v. Biniaris,  juridigue pour gu'il s'agisse d'une question de
[2000] 1 S.C.R. 381, 2000 SCC 15, at para. 23. In  dRitc. Biniaris, [2000] 1 R.C.S. 381, 2000
the case before us, the Court of Appeal examined  CSC 15, au par. 23. Ead,dapCour d’appel a
the combined interpretation and application of the  exawila fois I'interpgtation et I'application de
legal standard of investigative necessity. It also  la norme juridique decéssié pour I'enqgete.
discussed the interpretation and application of the  Elgadement analgslinterprétation et I'appli-
standard of review for a judge reviewing a wiretap  cation de la norme applicable par le jugedeharg”
authorization. There is no question that the Court  revoir I'autorisatienodté electronique. Il ne
of Appeal was dealing with questions of law. Thus,  fait aucun doute que la Cour dtgipshisie de
there was no jurisdictional bar to the Crown’s questions de droit. Elle avait doncetemcg”

appeal. pour entendre I'appel du mieigt public.

B. Did the Factual Circumstances Revealed inthe  B. Les faits énoncés dans I’ affidavit satisfont-ils &
Affidavit Meet the Section 186(1) Requirement I’exigence de nécessité pour I'enquéte qui est
of Investigative Necessity? prévue au par. 186(1)?

The first major issue in the case at bar is La premére grande question en litige en l'es9
whether the factual circumstances revealed in theece pést de aterminer si les faitenon&s dans
affidavit even met the s. 186(1) requirement of [I'affidaepohdent refea I'exigence de eces-
investigative necessity. This is a facial validity esfiour I'engete que mvoit le par. 186(1). Il
guestion. On the face of the affidavit material,  s’agit d’'une question de gabgiparente. De
could the contents of the affidavit support an  prime abord, I'affidavit, de par sa teneur, peut-il
authorization? In order to answer this question, the  justifier I'octroi d’'une autorisation?epondré
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meaning of the investigative necessity requiremend la question, il fautefinir le crittre de etessit’
must be explored in order to determine whether  pour l'emuafin de dferminer si les faits
the factual circumstances revealed in the affidavienori@s dans I'affidavit satisfora la norme.

met this standard.

As will appear below, this case does not raise a Comme nous le verrons efiéurement, la g
guestion of interpretation of s. 186@)( which  sente affaire ne s@awe pas de question d’inteepr”
requires that the issue of an authorization be in the  tation de I'al. 4B6¢L) pi€voit que l'autorisa-
interest of the administration of justice. Courts tion doit servir 'administration de la justice. Les
have found that this requirement meant that in  tribunaux ont conclu que cette exigence signifie
accordance with s. 8 of theanadian Charter of  que, conforreenta I'art. 8 de laCharte cana-

Rights and Freedoms there had to be reasonable dienne des droits et libertés, il doit y avoir des

and probable grounds on which to believe that an  motifs raisonnables et probables de croire qu'une
offence had been committetiunter v. Southam infraction aett commise Kunter ¢. Southam Inc.,

Inc., [1984] 2 S.C.R. 145 v. Garofoli, [1990] 2  [1984] 2 R.C.S. 145R. c. Garofoli, [1990] 2

S.C.R. 1421; andR v. Duarte, [1990] 1 S.C.R. R.C.S. 1421; Rtc. Duarte, [1990] 1 R.C.S. 30).

30). It is not in dispute that this first basic require-  On ne conteste pas que cettergreomdition

ment was satisfied when the wiretap authorization  fondamentale existait quand l'autorisai®dn a ~
was issued. On the other hand, the investigativeelivigée. Par ailleurs, la question de la norme de
necessity standard remains at the heart of the preecessi’pour I'enqete demeure au coeur du pour-

sent appeal. VOI.
1. The Meaning of the Investigative Necessity 1. La teneur de l'exigencecckssi# pour
Requirement I'engete

The meaning of the investigative necessity |l est crucial de dfinir I'exigence de etessi’
requirement is of critical importance by reason of  pour I'etguén raison de l'opposition entre le
the conflict between the privacy interests involved  deoila’vie prie sur lequel emeie I'écoute
in wiretapping operations and the needs of lawnelectronique et les besoins des organismes d'appli-
enforcement agencies in their difficult fight against  cation de la loi dans le cadre de la dure lutte qu'ils
some forms of sophisticated and dangerous crimi- enant contre certaines formes perfectass et
nality. Wiretapping is highly intrusive. It may  dangereuses de criméndliEcouteelectronique
affect human relations in the sphere of very close, constitue une grasreriog. Elle peut toucher
if not intimate communications, even in the pri- les rapports humains dans le domaine des commu-
vacy of the home. La Forest J. was alert to the nicati@ss fdriées, voire intimes, et ceeame
importance of the societal values involved in wire-  dansdfietir du foyer. Le juge La Forestait
tapping and the risks to essential privacy interests.  conscient de I'importance des valeurs d& la soci’
Writing for the Court, inDuarte, supra, at p. 44, que met en causedduteelectronique et du risque
La Forest J. emphasized the potential danger to  pour les droits fondamessgaan héspect de la
privacy rights arising from the use of such modern  viegeri\&'exprimant au nom de notre Cour dans
investigative techniques: Duarte, précité, a la p. 44, il insiste sur le risque
d’atteintea la vie pri€e que comporte le recowas °
ces nethodes d’encete modernes:

The reason for this protection is the realization that if Cette protection s’explique par la conscience du fait
the state were free, at its sole discretion, to make perma- guetagilait libre de fairea 'son engfe discetion,
nent electronic recordings of our private communica- des enregistremlectsoniques permanents de nos
tions, there would be no meaningful residuum to our communicationsegrivl ne nous resterait rien qui
right to live our lives free from surveillance. The very vaille de notre droit de vivre libre de toute surveillance.
efficacy of electronic surveillance is such that it has the La surveillateetronique esta ‘ce point efficace
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potential, if left unregulated, to annihilate any expecta- gu'elle rend possible, en I'abseregledeentation,
tion that our communications will remain private. A kemtissement de tout espoir que nos communications
society which exposed us, at the whim of the state, to ~ resterepri{Jne soeié nous exposant, auegde
the risk of having a permanent electronic recording Etal, au risque qu'un enregistremetéctronique per-
made of our words every time we opened our mouths manent soit fait de nos propos chaque fois que nous
might be superbly equipped to fight crime, but would be ouvrons la bouche, disposeradtrpedtexcellents
one in which privacy no longer had any meaning. As moyens de combattre le crime, mais seraitetée soci’
Douglas J., dissenting ldnited Sates v. White, supra, ou la notion de vie prigé serait vide de sens. Comme le
put it, at p. 756: “Electronic surveillance is the greatest dit le juge Douglas, dissident dans |dficée
leveler of human privacy ever known”. If the state mayStates v. White, précitte,a la p. 756: TRADUCTION] «La
arbitrarily record and transmit our private communica- surveillateetronique est le pire destructeur de la vie
tions, it is no longer possible to strike an appropriate  epsiv'S'il est permia I'Etat d’enregistrer et de trans-
balance between the right of the individual to be left mettre arbitrairement nos communicati@es, piliv’
alone and the right of the state to intrude on privacy in devietads impossible de trouver un justguilibre
the furtherance of its goals, notably the need to investi- entre le droit du particatier [diSe” tranquille et le
gate and combat crime. droit d&fat de porter atteinta la vie prie dans la
poursuite de ses objets, notammentdeassig”d’enque-
ter sur le crime et de le combattre.

An appropriate balance must be found between Il faut trouver un justequilibre entre la eces- 22

the need to safeguard privacy interests and the e datpratger le droita’la vie priee et lesea-
realities and difficulties of law enforcement. The editét difficul€s de I'application de la loi. L’exi-
investigative necessity requirement found in s.  genceedessi pour I'enqete qui est @vuea
186(1)p) has proved to be a critical but delicate  I'al. 186)13'est Evélée une composante cru-
component of the legal framework set up to regu-  ciale, neisati®, du cadreeljislatif établi pour
late wiretapping in order to strike this appropriate eglementer Btoute electronique et aaliser ce
but often elusive balance between the interests of  @epiiibre, souvent insaisissable, entre les-int’
the State and those of its citizens. etsrte IEtat et ceux des citoyens.

This Court has not issued a definitive statement Notre Cour ne s’est pas pronaecte marmire 23

on the meaning of the investigative necessity efinitive sur la pore de I'exigence deegessi’

requirement in s. 186(1). The closest that it has  pour I'eteqgdi est @vue au par. 186(1). C'est

come is in La Forest J.’s reasondunarte, supra.  par I'entremise du juge La Forest, ddbsarte,

In considering a problem of surveillance conducted eci#, qu’'elle s'est le plus avaee” Dans I'exa-

with the consent of one party, La Forest J. referred  men d’unemneblde surveillanceléctronique

in passing, at p. 55, to the investigative necessity  effecavec le consentement de l'une des par-

requirement for wiretapping: ties, le juge La Forest fait allustofg p. 55,a°
I'exigence que Ecoute electronique soit eces-
saire pour I'engefe:

... authorizations for electronic surveillance are only to. . . 'autorisation de praaera la surveillanceelectro-
be given on a showing that there is no real practical nigue nestleitaccordé que si I'on dmontre qu'il
alternative (s. 178.13(1)); in other words, as put by the n'existe ealittr' aucun autre moyen pratique
Ontario Court of Appeal irR. v. Playford (1987), 40 (par. 178.13(1)); en d’autres termes, comme le dit la
C.C.C. (3d) 142, at p. 185: “. . . it is treated as a last Cour d'appel de I'Ontario daes Raw”Playford
resort investigative mechanism”, and can only be (1987), 40 C.C.C. (3dp142.185: TRADUCTION]
obtained for investigation of the most serious offences «. . . elle eset@thme une ethode d’engefe de
in the Code (s. 178.1); dernier recours» et ne petite “obtenue qu’aux fins
d’enquétes sur les infractions les plus gravesCade
(art. 178.1);
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However, thisobiter comment did not distinguish ~ Cependant, cette remarque inciderg&blit”

between a “last resort” test and a “no real practical  aucune distinction entrede datla mesure «de

alternative” test. dernier recours» et la norme voulant qu'«il
n'existe en ealitt aucun autre moyen pratique».

Our Court has remained divided between these Notre Cour demeure parteg entre ces deux
two descriptions of the test: s€& v. Commisso,  descriptions du cetre applicable: voiR. ¢. Com+
[1983] 2 S.C.R. 121 (in which the dissent of Dick-misso, [1983] 2 R.C.S. 121 (g dans ses motifs
son J. (as he then was) used a “last resort” standard  dissidents, le juge Dickson (plus tard Juge en chef)
at p. 135);R. v. Thompson, [1990] 2 S.C.R. 1111  emploie [I'expression «de dernier recours»
(in which La Forest J.’s dissent referred to a “last  (p. 138))x. Thompson, [1990] 2 R.C.S. 1111
resort” standard at p. 1160); aRd v. Lachance, (o le juge La Forest, dissident, renvaeuhe
[1990] 2 S.C.R. 1490 (in which abiter reference  norme «de dernier ressort» (p. 1160)R. et.
at p. 1502 of Sopinka J.’'s judgment implied thatLachance, [1990] 2 R.C.S. 1490 (pla remarque
the standard was “the only practical investigative  incidentz p. 1502 des motifs du juge Sopinka
technique available”). Thus, our Court has left semble dire que &reciipplicable est celui de
open the question of the exact nature of the test of  «la seule techniqueetéedipponible»). Notre
investigative necessity. Cour ne s’est donc pas pra®wgfinitivement

sur la nature exacte du enie de la atessi” pour
'enquéte.

Over the years, other Canadian courts seem not Au fil des ans, d'autres tribunaux canadiens ont
to have been entirely sure which strand of this case = sesgbtemander laquelle des approaramn-
law they should use. Sometimes, they haveeescans ces ats ils devaient retenir. Certains
approved of words such as “last resort” to describe  approuvent I'expressi@muTION] «de dernier
the degree of necessity required to meet the stan-  recours» pour qualifiereleleegréssi’ exig:
dard: e.g.R. v. Finlay (1985), 23 C.C.C. (3d) 48 p. eR,c. Finlay (1985), 23 C.C.C. (3d) 48 (C.A.
(Ont. C.A), at p. 69R. v. Playford (1987), 40 Ont)a’la p. 69;R. c. Playford (1987), 40 C.C.C.
C.C.C. (3d) 142 (Ont. C.A), at p. 185; aRdv.  (3d) 142 (C.A. Ont.)a’la p. 185; eR. c. Syk
Smyk (1993), 86 C.C.C. (3d) 63 (Man. C.A.), at  (1993), 86 C.C.C. (3d) 63 (C.A. Mala)p. 81,

p. 81, per Twaddle J.A. Other times, they have le juge Twaddle. D’autres omt atE d'autres

talked more about reasonable practical alternatives =~ moyens pratiques raisonnables ou de quelque cri-
or similar practical tests: e.g9myk, supra, at  €re similaire: p. ex.9mnyk, précité, a la p. 73, le

p. 73,per Philp J.A.;R. v. Barbeau (1996), 110  juge PhilpR. c. Barbeau (1996), 110 C.C.C. (3d)

C.C.C. (3d) 69 (Que. C. AR v. Grant (1998), 69 (C.A. Qa); R c. Grant (1998), 130 C.C.C.

130 C.C.C. (3d) 53 (Man. C.A)). (3d) 53 (C.A. Man.).

The correct interpretation of s. 186(1)’s investi- L'interprétation juste de I'exigence dedcessit’
gative necessity requirement must be based on the  pour ¢Enqui est @vue au par. 186(1) doit
text of the provision read with a simultaneous  s’appuyer sur ledilm#lla disposition tout en
awareness of two potentially competing considera-  tenant compte siema#ah’de deux exigences
tions. First, as stated by E. A. Driedg€nnstruc-  susceptibles de s'opposer. Premment, comme
tion of Satutes (2nd ed. 1983), at p. 87, as le dit E. A. Driedger dans un pass&pasieic-
affirmed by our CourtRizzo & Rizzo Shoes Ltd.  tion of Statutes (2¢ éd. 1983)a’la p. 87, que notre
(Re), [1998] 1 S.C.R. 27, at para. 21), and as  Cour a coafiRirzo & Rizzo Shoes Ltd. (Re),
accepted in the analogous context of interpreting  [1998] 1 R.C.S. 27, au par. 21) et a reconnu dans le
the search warrant provisions of Béminal Code  contexte analogue de l'integigtion des disposi-
(CanadianOxy Chemicals Ltd. v. Canada (Attor-  tions duCode criminel relatives au mandat de per-
ney General), [1999] 1 S.C.R. 743, at para. 14), quisiti@agadianOxy Chemicals Ltd. c. Canada
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“Today there is only one principle or approach,(Procureur général), [1999] 1 R.C.S. 743, au
namely, the words of an Act are to be read in their ~ par. I®ADUCTION] «[a]ujourd’hui il n'y a
entire context and in their grammatical and ordi- qu'un seul principe ou solution: il faut lire les
nary sense harmoniously with the scheme of the termes d’une loi dans leur contexte global en sui-
Act, the object of the Act, and the intention of Par-  vant le sens ordinaire et grammatical qui s’harmo-
liament.” In other words, we need to give the sec-  nise avec I'esprit de la loi, I'objet de la loi et I'in-
tion a fair and liberal reading as part of our coun-  tention egislateur». En d'autres termes,
try’s criminal justice legislation. Second, however,  s’'agissant d’'une disposition faisant partie de la
we must not forget that the text of s. 186(1) repre-egidlation ghale de notre pays, la disposition doit
sents a type of constitutional compromise. In paretre interpetée de mamire €quitable et ghéreuse.
ticular, the investigative necessity requirement Demndiment, il ne faut pas oublier que le texte
embodied in s. 186(1) is one of the safeguards that  du par. 186(1) correspnadsorte de compro-
made it possible for this Court to uphold these  mis constitutionnel. Plus partoudint, I'exi-
parts of the Criminal Code on constitutional gence deecéssi” pour I'engele, inEgEe au
grounds Duarte, supra, at p. 45;Garofoli, supra,  par. 186(1), demeure l'une des garanties qui ont
at p. 1444). As a result, s. 186(1) must be read with  peamistre Cour de concluie la constitution-
a simultaneous awareness of the competing values e rd@i#” dispositions dGode criminel qui sont
of enabling criminal investigations and protecting  en caDserte, précité, a la p. 45Garofali, pré-
privacy rights. ci¢,a la p. 1444). En coeguence, il faut interpr”

ter le par. 186(1) en tenant compte simwdtapht

des valeurs oppess que sont la possibditde

mener une enaié criminelle et la protection du

droit a la vie pri¥e.

With a proper awareness of these values, | must En gardant ces valeursesentesa I'esprit, je 27
turn to the text of s. 186(H). This provision dois examiner le libed"de I'al. 186(1)). Selon
states that wiretapping may be appropriate asette disposition, €coute electronique peuetfe
where “other investigative procedures have beejustifiee, lorsque «d’autresettiodes d’encgte ont
tried and have failed, other investigative proce-€té essagés et onechow, ou ont peu de chance
dures are unlikely to succeed or the urgency of thee suces, ou que l'urgence de I'affaire est telle
matter is such that it would be impractical to carrygu’il ne serait pas pratigue de mener |'eetgu”
out the investigation of the offence using onlyrelative a l'infraction en n’utilisant que les autres
other investigative procedures” (emphasis addednéthodes d’encgte» (je souligne). Vu I'emploi de
With the use of the disjunctive “or”, the text of the la conjonction disjonctive «ou», il ressort du
section makes clear that there are three kinds dibelle de la disposition quedtouteelectronique
circumstances in which wiretapping may bepeut€tre un moyen d’engi€é appropg’dans trois
accepted as an appropriate investigative tool (seea@gories de circonstances (voir, p. &k, pré-
e.g., Smyk, supra, at pp. 70-71). The third branch cité, aux pp. 70 et 71). Le troésne volet de l'ali-
of the subsection seems to refer to an emergenayea semble viser la situation d’'urgence, alors que
situation, and the first branch refers to a true “laste premier correspond awentable cas «de dernier
resort” situation where other investigative methodsecours», c’esé-dire lorsque d'autres etfiodes
“have been tried and have failed”. These branched’enquéte «ontete essagés et onechoE». Les
not having been argued, it is the second branclplaidoiries n'ayant pas p&tsur cegléments, c'est
which speaks of the likelihood of success of othete deuxéme volet, celui qui mentionne la chance
investigative procedures, that must be considerede suces des autresettiodes d’encgte, que notre
in the case before us. Cour doit examiner en l'espe.

The words of the second branch ought not to be Le texte correspondant au deerxieé volet ne 28
read in a vacuum. The disjunctive nature of the  doitgies interpet en vase clos. Le carapt’
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three branches does not remove the need to read  disjonctif des trois \@igtma’pas la aCessit’
the subsection together as a whole Ree Mad-  d’interpréter la disposition globalement (v c.
sen, [1988] N.W.T.R. 82 (S.C.), at p. 86). Indeed, Madsen, [1988] N.W.T.R. 82 (C.S.p la p. 86). En
the nature of the other branches properly empha-  effet, de par leur nature, les autres volets mettent °
sizes the gravity of wiretapping and suggests that  juste titre I'accent sur la giavicouteelec-
we should not read the term “unlikely” in the sec-  tronique et permettent de conclure que l'expres-
ond branch in a weak way. But, ultimately, it is  sion «peu de chance dessuemplogé au
sufficient to satisfy one branch of s. 186())( deuxéme volet ne devrait pasré interpetee de
Also, the words ought properly to be read in their ~ manlaxiste. Toutefois, en fin de compte, il suf-
context in light of the values that were acknowl- fit de satisfaifein des volets de I'al. 186())
edged at the outset and how any particular investi-  Aussi, les termes emploiyentefre correcte-
gation meshes with these values. ment intggrdans leur contexte, compte tenu
des valeurs reconnuesesi’le @part et de la
mangire dont une engté en particulier interagit
avec ces valeurs.

In the final analysis, the potentially competing En dernére analyse, les valeurs susceptibles
values in this area must be acknowledged. The etrel’d6pposés dans ce domaine doivente™ pri-
words of theCode must be read with some com-  ses en camatibn. Il faut interpeter le texte du
mon sense having regard both to the nature anGode en faisant preuve de bon sens et en aya&nt pr’
purpose of the particular investigation which the  sefiesprita la fois la nature et I'objet de I'en-
police wish to undertake. A pure last resort test eteujue les policiers souhaitent entreprendre. Le
would turn the process of authorization into a for-  simplee@itde la mesure de dernier recours
malistic exercise that would take no account of the  transformerait le processus d’autorisation en un
difficulties of police investigations targeting exercice formaliste qui ne tiendrait aucunement
sophisticated crime. But the authorizing judge  compte des dificwlEs enqiés policgres sur
must look with attention at the affidavit material, = des crimes complexes. Le juge saisi d'une
with an awareness that constitutional rights are at demande d’autorisation doit examiner attentive-
stake and carefully consider whether the police  ment I'affidavit sachant que des droits constitu-
have met the standard. All this must be performed  tionnels sont en jeteeaniier,a I'issue d’'un
within a procedural framework where certain  examen minutieux, si la police a satisfi-"
actions are authorized on ax parte basis. Thus, gence. Tout cela est effeatlahs le cadre d’'une
the authorizing judge stands as the guardian of the egdure o certaines mesures sont auteesex
law and of the constitutional principles protectingparte. Le juge saisi d'une demande d’autorisation
privacy interests. The judge should not view him-  joue doncolendé gardien du droit et des prin-
self or herself as a mere rubber stamp, but should cipes constitutionnels ggéeptd¢ droi’la vie
take a close look at the material submitted by the epridl ne doit pas se contenter d’approuver la
applicant. He or she should not be reluctant to ask  demande machinalement; il lui incombe de scruter
guestions from the applicant, to discuss or to les documents queeddnpe’le reqerant. Il ne
require more information or to narrow down the  doit pasitera poser des questioascelui-ci,a
authorization requested if it seems too wide or too  discuter des faitseex@@®Emander un conmgsl”
vague. The authorizing judge should grant the  ment d'informatioa omconscrire la pogg de
authorization only as far as need is demonstrated  I'autorisation deendodSqu’elle semble trop
by the material submitted by the applicant. Theetendue ou trop impcise. Il ne devrait accorder
judge should remember that the citizens of his  l'autorisation que dans la messee®ressi’
country must be protected against unwanted fish- etdtlié dans les documentegenesa I'appui
ing expeditions by the state and its law enforce- de la demande. Il lui faut se rappeler que les
ment agencies. Parliament and the courts have  citoyens du pays diireeptoEges contre les
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indeed recognized that the interception of private  efeguhon souhaitables ne@sa I'aveuglette
communications is a serious matter, to be consid-  pg#atlet ses organismes d’application de la loi.
ered only for the investigation of serious offences, dgidlateur et les tribunaux ont en effet reconnu
in the presence of probable grounds, and with a  que l'interception des communicatieas pst”
serious testing of the need for electronic intercep-  une mesure grave, qui e&a@hvisagé que
tion in the context of the particular investigation  pour des infractions graves, que s'il existe des
and its objects (cfSmyk, supra, at p. 74). There  motifs probables et que ¢s'il estitablement
must be, practically speaking, no other reasonableecessaire de recouria Técoute electronique
alternative method of investigation, in the circum-  compte tenu de ke cause et de ses objec-
stances of the particular criminal inquiry. ~ tilf.(Smyk, précité, a la p. 74). Sur le plan pra-
tique, il ne doit exister aucune autretimdde d’'en-
guéte raisonnable, dans les circonstances de
I'enguéte criminelle consietée.

This approach is consistent with much of the Cette dmarche est compatible avec une bonn&®
Canadian jurisprudence analyzing the investigative  partie de la jurisprudence canadienne aelative ~
necessity requirement: e.dR, v. Todoruk (1992), I'exigence deatessit’ pour I'engete: p. ex.R. c.

78 C.C.C. (3d) 139 (B.C.S.C.), at p. 14%myk,  Todoruk (1992), 78 C.C.C. (3d) 139 (C.S.C.-B), °
supra, at p. 74;R. v. McCreery, [1996] B.C.J. la p. 145myk, précité,a la p. 74R. c. McCreery,

No. 2405 (QL) (S.C.), at paras. 47-Barbeau, [1996] B.C.J. No. 2405 (QL) (C.S.), aux par. &7 °
supra, at pp. 84-85;R. v. Shalala (2000), 224  53Barbeau, précité, aux pp. 84 et 8R. c. Sha-
N.B.R. (2d) 118 (C.A.), at para. 87. lala (2000), 224 R.N.-B. @ 118, au par. 87.

Moreover, although | am wary of applying our De plus, neine si jte€site beaucoup appliquer 31
southern neighbour's quite different Fourth  dans le contexte canadien la jurispruderdié tr-
Amendment jurisprudence in the Canadian con-ererife de nos voisins du sud au sujet du gumaéi’
text, | note that American courts have approached  amendement, je note que les tribweraainam”
their almost identical legislation governing the use  ont apeligies dispositions quasi identiques
of wiretapping not on the basis of an absolutist egisSant l'utilisation de &Couteelectronique en
“last resort” theory but in a similarly commonsen-  s’en remettant, eux aussi, au bon sensa ¢ non °
sical fashion. thse rigide de la mesure «de dernier recours».

Title 11l of the Omnibus Crime Control and Safe Le Titre Il de 'Omnibus Crime Control and 32
Streets Act of 1968, 18 U.S.C. 88 2510-2522 (1994 Safe Streets Act of 1968, 18 U.S.C. 88 2510-2522
& Supp. IV 1998), implements the standards for (1994 & Supp. IV 1998), met en ceuvreeles crit
the use of electronic surveillance as required by the  applicablesilisation de la surveillanceléc-

Fourth Amendment, according to the United States  tronigesuprau quateime amendement, confor-
Supreme Court decisions Berger v. New York,  mément aux €cCisions de la Cour sugrie des
388 U.S. 41 (1967), arndatzv. U.S, 389 U.S. 347 Etats-Unis dan®erger c. New York, 388 U.S. 41
(1967). This legislation includes a necessity (1967Kattc. U.S, 389 U.S. 347 (1967). Cette
requirement not unlike that found in s. 186(1). A  loi comporte une exigencecdesit qui ne dif-
judge may issue a court order authorizing a wire-ere fpas de celle contenue au par. 186(1). Le juge
tap only if he or she has determined “on the basis ne pelitrat” une ordonnance d’autorisation
of the facts submitted by the applicant ecbuteelectronique que s'il a concluTHADUC-
that . . .normal investigative procedures have beerrioN] «compte tenu des faits ggénés par le
tried and have failed or reasonably appear to be  demandeur, que [. .eltesles d’encgte habi-
unlikely to succeed if tried or to be too danger- tuellesetitessagés et oneCho, ou parais-
ous™ 18 U.S.C. § 2518(3)(c). sent raisonnablement avoir peu de chance de suc-
cés ou trop dangereuses»: 18 U.S.C. § 2518(3)c).
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Recent jurisprudence has confirmed that such La jurisprudenceecente a confirmque de tels
language is to be interpreted in a practical com-  termes dodtentiriterpetts compte tenu de la
monsense fashion, so that courts may issue wiretapalittret du bon sens, dectma ce que les tribu-
orders even when the government has not pursued  naux puistenérddes ordonnances et’éute
all other investigative techniques. Courts haveelecfronique rafne si le gouvernement n'a pas
found a variety of grounds for allowing that nor-  essayites les autres techniques d'estqules
mal investigative techniques are unlikely to suc-  tribunaux etabli divers motifs pour conclure
ceed. These include: a showing by the government  que les techniquestidmahifuelles ont peu de
that those techniques would not reveal key infor-  chance deesuocotamment: le gouvernement
mation .S. v. London, 66 F.3d 1227 (1st Cir. emontre que ces techniques e@éiéront pas des
1995), at p. 1237); when it can be shown that those  renseignements dergramportance .S c.
techniques are ineffective against a large-scaleondon, 66 F.3d 1227 (1st Cir. 1995m la
crime organization.S v. Torres, 901 F.2d 205 p. 1237); il establi que ces techniques sont inef-
(2d Cir. 1990), at p. 232).S. v. Commito, 918 ficacesa I'egard des grands gands.$ c. Torres,
F.2d 95 (9th Cir. 1990), at p. 98), a close-knit fam- 901 F.2d 205 (2d Cir. 12%)p. 232,U.S c.
ily (U.S v. Guerra-Marez, 928 F.2d 665 (5th Cir. Commito, 918 F.2d 95 (9th Cir. 1990, la p. 98),
1991), at p. 670) or a drug conspirady.§ v.  d'une famille tes unie .S c. Guerra-Marez, 928
Milton, 153 F.3d 891 (8th Cir. 1998), at pp. 897- F.2d 665 (5th Cir. 1894)p. 670) ou d’'un com-
98); or when counter-surveillance methods  plot relatif ‘drogue Y.S c. Milton, 153 F.3d
employed by the defendants made such methods 891 (8th Cir. 1998), aux pp. 897 et 898); ou que les
unlikely to succeedU.S v. Smith, 31 F.3d 1294  ethodes de contre-surveillance uéhs par les
(4th Cir. 1994), at p. 1299).S v. Green, 40 F.3d  efendeurs font en sorte que ces techniques ont
1167 (11th Cir. 1994), at p. 1172). peu de chance deesudcS c. Smith, 31 F.3d

1294 (4th Cir. 1994)a la p. 1299{J.S. c. Green,
40 F.3d 1167 (11th Cir. 19943, 1a p. 1172).

Canadian jurisprudence has reflected this Ce point de vue seedage aussi de la jurispru-
approach. Writing for the Quebec Court of Appeal  dence canadienne. M’exprimant au nom de la Cour
in R. v. Hiscock, [1992] R.J.Q. 895, 72 C.C.C. (3d)  d'appel due@e¢ dansR. c. Hiscock, [1992]

303, leave to appeal refused, [1993] 1 S.C.R. vi, | R.J.Q. 895, autorisation de pounes, 93]
asserted the relevance of the actual text of 1 R.C.S. vi, j'aiénsistTimportance du texte
s. 186(1) as follows (at p. 325 C.C.C.): du par. 186d1g(p. 909):

[TRANSLATION] ... s. 186 does not require that all alter-. .. l'article 186 C.Cr. n'exige pas épuisement de

native investigative techniques have been tried. It is not toutes édfsode’s alternatives. Il ne repente pas

simply a recourse of last resort. It is a technique which simplement un ultime recours. Il maalan’instru-

must not be used in the absence of serious, probable ment qui ne diepasi€ sans motifsesieux, pro-
grounds, but which can be employed not only when the bables, mais qutrgeatriplog non seulement lors-

other methods have failed, but also, when they appear to que les auttbedes” ontechow, mais aussi

have little chance of success or when the urgency of the lorsqu’elles paraissent avoir peu de chances de succ’
matter would otherwise render the investigation unsuc- ou que l'urgence de I'affaire rendrait autrement I'en-
cessful. [Emphasis added.] ate”infructueuse. [Je souligne.]

But, in so doing, | also recognized the importance  Or, ce faisanég&@ement reconnu l'importance
of giving meaning to the requirements for a wire-  defirdf les conditions de I'autorisation de
tap authorization (at p. 319 C.C.C.): edbuteelectronique ¢ 'la p. 905):

[TRANSLATION] In his role, and in order to avoid inad- Dans oferpoureviter des intrusions inadmissibles

missible intrusions into the private lives of citizens, the dans larepte la vie prieé des citoyens, le juge
authorizing judge must ensure that the application is d’autorisation doit s’assurer que la demande repose sur
based on reasonable and probable cause. It must not des causes raisonnables et probables. Elle ne doit pas
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constitute a mere fishing expedition based on pure sus- constituer une singaéi@xmle pthe, basé sur de
picion. He must also be convinced that it is necessary to pursamid| faut qu’il se convainquegalement de
have recourse to this particular investigative technique. elzessi” du recoursa “cette technique particatie

[Emphasis added.] d’investigation. [Je souligne.]

This approach is founded on statutory interpre- Cette @marche s’appuie sur [integggtion 35
tation and supported by a strong strand of case lawegislétive et sur la forte tendance de la jurispru-
Through this combination of text and context, it  dence. En combinant ainsi texte et contexte, elle
allows judges to apply in a balanced way the permet au juge d'appliquer dereniilibrée

requirement of investigative necessity for wiretap-  I'exigence dedassit’ de Iécouteelectronique
ping. In so doing, the judge must keep important  pour I'eteyu’e juge ne doit pas perdre de vue
values of Canadian society in sight and look seri- les valeurs importantes dest& sagédienne et

ously at whether there is, practically speaking, no  deiemiiner,a I'issue d’un examen rigoureux,
other reasonable alternative method of investiga-  s'il existe de fait une attredad’engete rai-
tion. sonnable.

2. Application of the Standard to the Case at 2. L'application de la norme eackesp”
Bar

How, then, should this approach be applied in Comment devrait-on alors appliquer cette’®
the context of the case at bar? There are twoemaithe aux faits de lagsénte affaire? Une telle
aspects of this application to consider. First, we  application comporte deux voleterBneenit, il
must determine whether the reasoning used by the  nousdiautnitier si le raisonnement tenu par la
British Columbia Court of Appeal strays too far Cour dappel de la Colombie-Britannique
from the text of theCriminal Code and the impor-  €loigne trop du texte dCode criminel et des
tant constitutional values that this text protects, valeurs constitutionnelles importantes qu'il pro-
thereby endangering privacy interests in other con-eget'compromettant ainsi le draitla vie pri¥e
texts. Second, when applying the correct test, we  dans d’autres contexteenidne&nt, dans I'ap-
must consider whether the Court of Appeal never-  plication dareréppropg; nous devonsedér-
theless correctly concluded that the authorizing  miner si la Cour d'appebm@moins conclwa -
judge could properly have issued an authorization  juste titre que le juge saisi de la demande d’autori-
based on the facts disclosed in the affidavit. sation poavhibn droit I'accueillir vu les faits

énon&s dans l'affidavit.

The proper test, as | have set out above, con- Le crittre appropd, je le Epéte, consistea’ 37
cerns whether, practically speaking, there is no etedhiner si, en pratique, il existe ou non un autre
other reasonable means of investigation. The judg-  moyen d&ngaiSonnable. Dans son jugement,
ment from the British Columbia Court of Appeal la Cour d’appel de la Colombie-Britannique n’em-
does not follow this language and, indeed, seems  ploie pas de tels termes et semble appliquer une
to use a far laxer standard. The approach taken by = norme beaucoup moins rigourewsaarched”
the Court of Appeal has the potential to subvertthe  qu’elle aeifi®urrait compromettre la garantie
safeguards of privacy interests that are an essential  duadtaitvie pri€e, qui est une composante
component of the regulation of wiretapping in the  essentielle dglamentation ded'Couteelectro-

Criminal Code. nique dans le&Code criminel.

In concluding that “in the case at bar, there is En affirmant que JRADUCTION] «dans la pe- 38
no reason to impeach the choice of investigative  sente affaire, il n'y a aucune raison de mettre en
techniques” (para. 33 (emphasis added)), doute le choix detlzod€ d’engefe» (par. 33
Braidwood J.A. reasoned, based on earlier British  (je souligne)), le juge Braidwood a aquentir,
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Columbia Court of Appeal precedents, that the  dagsibns ardfieures de la Cour d'appel de la
guestion was whether the authorizing judge  Colombie-Britannique, que la quesdibndé
“despite the fact that other investigative techniques  savoir si le JegeycTioN] «malge I'existence
may have had prones . .could have concluded  d'autres ethodes d'encete susceptibles de don-
that the most efficacious way of fully investigating  ner de bassiltats [. . .Jaurait pu conclure ou
all those involved was to permit the police to  non gque le moyen le plus efficace de soamettre °
employ wiretapping along with other investigative  une etgufompdle toutes les personnes en
techniques” (para. 30 (italics in original; under-  cauws@it” d’autoriser la policea "recourir a
lining added); see also para. 32). The British ecdite electronique de pair avec dautres
Columbia Court of Appeal’s decisions have gradu- ethmdes d’encete» (par. 30 (en italique dans
ally moved in this direction, with prior precedents  l'original; soulignement @jputoir aussi le
each lowering the bar another notch ($eev. par. 32). Progressivement, lesctsions de la Cour
Paulson (1995), 97 C.C.C. (3d) 344; arRR v. d'appel de la Colombie-Britannique omrivdlué
Cheung (1997), 119 C.C.C. (3d) 507). The ques- dans cette direction, chacjs®d abaissant suc-
tion essentially becomes one of whether wiretap-  cessivement la barre d'un craemsunspire
ping is a more effective, rather than necessary, ®o@. Paulson (1995), 97 C.C.C. (3d) 344; et
means of investigation, in the context of the particR. c. Cheung (1997), 119 C.C.C. (3d) 507). Essen-
ular criminal investigation. tiellement, il s'agited’ lors de eferminer si
I"ecouteelectronique est un moyen d’erege plus
efficace, et non ecessaire, dans le contexte d’'une
engLete criminelle doneé.

This approach is wrong in law. A standard of Cette @&marche n’'est pas foaed en droit. La
“most efficacious” strays far from the text of s.  norme du «moyen le plus efficagleigag con-
186(1)p) and the privacy rights that it protects. esialblement du texte de I'al. 186§} et du droit
Such language does not match with the test enunca la Vvie prie qui y est pretg. Les termes
ated above. Indeed, in the end, one might well engslay® correspondent pas auergténon&
argue, using such an efficiency standard, that wire- ecdg€émment. De faig la limite, on pourrait fort
tapping should always be available to the police,  bien soutenir sur le fondement d’une norme d’effi-
since it might often help catch more criminals.  aadjtie la police devrait toujours pouvoir recou-
Such a result would rightly send a chill down the aif€couteelectronique puisque celle-ci permet
spine of every freedom-loving Canadian. We  souvent efarr'davantage de criminels. Tout
would replace a standard of necessity with one of  Canaslieis de libee” en €prouveraita’ juste
opportunity at the discretion of law enforcement titre des frissons dans le dos. On remplacerait la
bodies. The British Columbia Court of Appeal's  norme dedeessi par celle de I'opporturgtau
test must thus be rejected as inconsistent with the e dgs” organismes d’application de la loi. Le cri-
very words of theCriminal Code. tere applige”par la Cour d'appel de la Colombie-

Britannique doit doneette €carE a cause de son
incompatibilig avec les termes emies duCode
criminel.

Nevertheless, this disagreement with the Quoi qu'il en soit, mon eSaccord avec la
approach of the Court of Appeal does not meanematche utilisé par la Cour d’appel ne signifie
that the appeal must succeed on this point. On the  pas que le pouneatrel@tcueilli sur ce point.
contrary, we must apply the proper test to the cir-  Au contraire, nous devons appliquerere crit’
cumstances of the case at bar in order to ascertain  ampappricirconstances de I'esg@ pour dfer-
whether its application would support the conclu-  miner si son application appuie la conclesion tir’
sion reached by the Court of Appeal. More pre-  par la Cour d’appel. Rlosgpnént, il s’agit de
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cisely, the question is whether the factual circum- ecidér si les faiternon&s dans I'affidavit suffi-

stances revealed in the affidavit could have
provided a sufficient basis for the issuance of the
authorization.

The facts as set out in the affidavit met this Les faits €non@s dans l'affidavit satisfonf °

standard. Catching the ringleaders in drug rings

and conspiracies is never an easy task. This is par-

ticularly so when, as here, they use counter-sur-

veillance measures and behave in a clandestine

fashion. The affidavit attested to the failure of the
police efforts in spite of the use of physical sur-
veillance and search warrants. It also provided evi-
dence as to why the use of informants or under-
cover agents trying to infiltrate the drug ring
would be ineffective and potentially dangerous.
There was, in my view, evidence in the affidavit to
negate arguments for other investigative tech-
nigues and to make the case that wiretapping was,
practically speaking, the only reasonable alterna-
tive, taking into account the nature and purpose of
this particular investigation.

saient pour justifier I'octroi de l'autorisation.

41

cette norme. Il n’est jamais faciéed ks diri-
geantsedeaurde trafic de stefiints ou les
auteurs d’'un complot. Cel&lsepdrticulere-
ment difficile lorsque, comme ece|'dspont

recaurdeS mesures de contre-surveillance et

emgmt dans la clandestieitl’affidavit fait état

des efforts infructueux de la policesg tealgr”
reelasurveillance visuelle et aux mandats de
perquisition. Il fournit aussi la preuve que le
recautles indicateurs caides agents d'infiltra-
tion serait inefficace et pougaiesife dange-
reux. Il renfeammon sens, desléments de
renfo@Erter toute @tention quana la disponi-
ebititautres techniques d'ersfe” eta établir
que, en pratiggeutEelectronique restait le

seul autre moyen raisonnable, vu la nature et I'ob-

jet de I'enqete.

The appellants made much of arguments that the Les appelants ont beaucoup insistir le fait

cross-examination on the affidavit seemed to

42
gue le contre-interrogatoire sur l'affidavit semble

reveal the availability of another surveillance team, evélér I'existence d’'une autrequipe de surveil-

the Special Operations Group, that the police could
have used. The availability of another surveillance
team was, in reality, of little consequence in the
circumstances of the case at bar. The fact is that
the police had done extensive surveillance. By
doing so, they obtained some information. But
their surveillance efforts were occasionally met by
counter-surveillance, whose presence can obvi-
ously affect the effectiveness of investigative
methods, and by the clear reality that surveillance
efforts alone would not bring them into contact
with higher-ups in the drug organization. Indeed, |
am quite uncertain how surveillance alone would
ever have given good proof of laundering and con-
spiracy. By showing that the police were already
conducting surveillance and that this was not
accomplishing everything required, the affidavit
materials established investigative necessity.

lance, la section des affedialesp’laquelle la

police aurait pu faire appelali, 'existence

d’'une adrepe de surveillance importe peu en
easspa police a pris d'importantes mesures de
surveillance, ce qui lui a permis de recueillir des
renseignements. Seseactigit’surveillance se

sont parfois desst’'de la contre-surveillance,
mesure qui est manifestement de canpeo-

mettre l'effieade la mnethode d’engefe. En

outre, il est clair que la surveillagltz seule,
ne permettraitapds police de emasquer les
dirigeantsedeau de trafic de stefints. Je me
demande, en effet, comment la seule surveillance
aurait pu permettre d'obtenir une preuve valable
du blanchiment et du complavéant que la

police recouggdt a’la surveillance et qu'elle
n'obtenait pas tousekedtats escomes, I'affi-

detablit la rEcessit” de lécouteelectronique

pour I'engiéte.

The objective of the police investigation here En I'occurrence, I'objectif de I'enaaié policére

43

was to bring the higher-ups in a drug ring to jus-etait’ de traduire en justice lestas dirigeantes du
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tice, not simply to remove a few replaceable streeteseau, et non seulement dé&er quelques reven-
dealers. Among their various arguments, the appel-  deurs susceptéitesrdifiplaes. Les appelants

lants challenged the right of the police to define  contestent notamment le droit de la poldie de d”
the objectives of their investigation, alleging that  nir les objectifs de sesetesqpOur le motif

the police could manipulate the objectives in order  qu’elle peut le faire denmmarfaciliter I'obten-

to get the chance to use a wiretap. However, it is  tion d'une autorisatiecoutt” electronique.

clear that the police here had probable grounds to  Cependant, il est clair que la police avait en l'es-
investigate the serious crimes that they were inves-ece ptdes motifs probables demger sur les

tigating. This part of the test for wiretapping —  crimes graves en cause. Ce voleteda &pipli-
probable grounds for believing that serious crimes  cablBecoute electronique — I'existence de
would likely occur — removes the need for con-  motifs probables de croire qu’'un crime grave ris-
cern about the kinds of suspicions that the appel-  geteedfommis — fait en sorte gqu'il n’est pas

lants raise. If the police have probable grounds toeces$aire d’examiner les doutes que tentent de
investigate a serious crime, then they may use fairgents appelants. Dans la mesure la’
wiretapping to do so, provided they meet the police a des motifs probables de fawte enqu”
investigative necessity requirement. There is noth-  sujet d’un crime grave, elle peut @etéodute
ing pernicious about the fact that the objective ofelectronique, si elle satisfait!’'exigence de eces-
their investigation rightly informs the investigative  esgour I'engete. Il n’est aucunement pernicieux
necessity analysis. Here, the police had more need  que [l'objectif de dtengaiervienne dans
for wiretapping given that they were trying to  l'analyse relativda” récessit” pour l'engefe.
move up the chain and catch the higher-ups in the = Dane$eme affaire, la police avait davantage
operation. This rightly reinforces the investigative  besoin @eolite electronique, car elle tentait
necessity made plain by the affidavit materials. d'atteindre le sommet deréachie et d’asfer
les dirigeants dueseau. Ce¢lément militea juste
titre en faveur d’'un constat decgssi” pour I'en-
guéte dcrite dans l'affidavit.

The facts set out in the affidavit in the case at Vu les faitsenon&s dans I'affidavit en I'egze,
bar establish investigative necessity on the la norme appeogé’la atessit’pour I'engete
required standard. Any argument that an authoriza- eté aespeaé. Toute mtention selon laquelle une
tion could not have issued based on the facts set  autorisation n'auediemctroge sur le fonde-
out in the affidavits must fail. On its face, the affi-  ment des faiten&s dans l'affidavit doitefre
davit was sufficient to support an authorization. egetDe prime abord, 'affidavit suffisait pour

justifier I'autorisation.

This being said, it is clear that the affidavit was Cela dit, I'affidavit n’est manifestement pas par-

not perfect, even on its face. Prior to moving on to  faigemaa premére vue. Avant de passer °
the subfacial review required by the last issue in  I'analyse au fond pour trancher &edeugs-
the case at bar, it may be useful to discuss some tion en litige dans le cadre du pourvaétné peut ~
practical suggestions about the form of affidavits  utile de formuler quelques recommandations d’or-
on an application for a wiretap authorization in  dre pratique concernaaddation des affidavits
order to reduce needless litigation on similar mat- espngs a I'appui des demandes d’autorisation
ters and in better serving the interests of all parties. ecaditeelectronique, de fan a réduire le nom-

bre de litiges inutiles en semblable reati’ et

mieux pro€ger les droits de toutes les parties.

Looking at matters practically in order to learn D’un point de vue pratique et afin de tirer des
from this case for the future, what kind of affidavit = enseignements pour l'avenir, il faut se demander
should the police submit in order to seek permis-  quel genre d’affidavit la police deessha’
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sion to use wiretapping? The legal obligation on  I'appui d'une demande d’autorisatooutd”
anyone seeking aex parte authorization is full electronique. Quiconque demande une autorisation
and frank disclosure of material facts: Balglish  ex parte a l'obligation juridique d'exposer de
v. Jarvie (1850), 2 Mac. & G. 231, 42 E.R. 88; manire compdte et sinefe les faits consaés:cf.
v. Kensington Income Tax Commissioners, [1917] Dalglish c. Jarvie (1850), 2 Mac. & G. 231, 42
1 K.B. 486 (C.A.);Re Church of Scientology and  E.R. 89;R. c. Kensington Income Tax Commission-
The Queen (No. 6) (1987), 31 C.C.C. (3d) 449 ers, [1917] 1 K.B. 486 (C.A.);Re Church of
(Ont. C.A), at p. 528United Sates of Americav.  Scientology and The Queen (No. 6) (1987), 31
Friedland, [1996] O.J. No. 4399 (QL) (Gen. Div.), C.C.C. (3d) 449 (C.A. Omt.)a p. 528;United
at paras. 26-2%er Sharpe J. So long as the affida- Sates of America c. Friedland, [1996] O.J.
vit meets the requisite legal norm, there is no need  No. 4399 (QL) (Bi), dux par. 2@ 29, le
for it to be as lengthy a& la recherche dutemps  juge Sharpe. Tant que l'affidavit satisfait la
perdu, as lively as thé&Kama Sutra, or as detailed  norme juridique applicable, il n'est pasessaire
as an automotive repair manual. All that it must do  qu'il soit aussi lond lguiecherche du temps
is set out the facts fully and frankly for the author-perdu, aussi emillant que leKama Sutra ni aussi
izing judge in order that he or she can make anetaillf qu'un guide deeparation d’automobiles.
assessment of whether these rise to the standard Il doit simplememtetr les faits de mame
required in the legal test for the authorization. Ide-  ceteplet sinefe pour que le juge saisi de la
ally, an affidavit should be not only full and frank  demande d'autorisation puisserndher s'ils
but also clear and concise. It need not include remplissent égecjitridique applicable et justi-
every minute detail of the police investigation over  fient I'autorisatiogalithent, il devrait non seu-
a number of months and even of years. lensdre Complet et sirce, mais aussi clair et
concis. Nul besoin de fairetdt par le menu de
I'enquéte policEre meeée jusqu'alors, depuis des
mois ou n&éme des areE€s.

A corollary to the requirement of an affidavit En plus détre complet et sirce, 'affidavit ne 47

being full and frank is that it should never attempt  devrait jamais aisesmper le lecteur. Dans le

to trick its readers. At best, the use of boiler-plate  meilleur des cas, le raamutibelE standard ne
language adds extra verbiage and seldom anything  fait qu’ajouter au verbiageewleseaarement

of meaning; at worst, it has the potential to trick  utile. Dans le pire des cas, il peut inciter le lecteur
the reader into thinking that the affidavit meansa penser que l'affidavit a un sens qu'il n'a pas.
something that it does not. Although the use of enhd"si le recoura un libelg standard ne fait pas
boiler-plate language will not automatically pre- automatiquement obstadlautorisation (am@s

vent a judge from issuing an authorization (there  tout, aucune disposition ne [linterdit formelle-
is, after all, no formal legal requirement to avoid  ment), jinvite fortement les pdgsEcourager.

it), | cannot stress enough that judges should On ne peut reprochepeasadt — il faudrait
deplore it. There is nothing wrong — and much  @uten féliciter — dénoncer les faits de

right — with an affidavit that sets out the facts nmmaiSinere, compmte et simple. Les avocats et
truthfully, fully, and plainly. Counsel and police les policiers quesaritent des documerad'ap-
officers submitting materials to obtain wiretapping  pui d’'une demande d’autorisaticoutéelectro-
authorizations should not allow themselves to be  nique devrasistera la tentation d’induire le

led into the temptation of misleading the authoriz-  juge en erreur en utilisant certaines formules ou en
ing judge, either by the language used or strategic  omettarggifadiment certainsliéments.

omissions.

Finally, while there is no legal requirement for Enfin, bien qu’il n’existe pas d’obligation juri- 48
it, those gathering affidavit material should give  dique en ce sens, il serait bon d’obtenir des affida-
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consideration to obtaining affidavits directly from
those with the best firsthand knowledge of the
facts set out therein, like the police officers carry-
ing on the criminal investigation or handling the
informers. This would strengthen the material by
making it more reliable. In the present case, it
might have prevented this case from turning into
the mess it is now, still in appeal, after years of liti-

vits des personnes ayant la connaissance la plus
directe des faits en cause, par exemple, les poli-
ciers gamnent I'engete criminelle ou qui sont
responsables des indicateurs. Cela donnerait plus
de poids aux documents du fait qu’ils seraient plus
fiables. Si tel a#alé ‘cas en I'egre, on aurait

epiiet que I'affaire ne sombre dans I'impasse
actuelle, toujours en appe$ des arges de

gation on preliminary matters, without any final ebdts sur des questionsliminaires, sans qu’un

judgment on the guilt or innocence of the appel-
lants.

jugemefinitif n'ait et rendu quand la culpa-

bilig¢ oua I'innocence des appelants.

This brings me to the adverse credibility finding Cela m’anehea examiner la conclusioretivo-

against the affiant in the case at bar. Practically
speaking, these issues and much of the resulting
litigation could have been largely avoided if the

rabke cedibilité du &posant en I'egre. Sur
le plan pratique, ces questions et une bonne partie
du litige auquel elles ontedieun auraient pu

police had taken the simple step of having each oétre évittes dans une large mesure, si la police

the handlers sign an affidavit on those matters
within his or her particular knowledge. This would
almost certainly have ensured a more careful ver-
ification of the facts sworn in the affidavit mate-
rial, potentially avoiding some of the needless
errors that the affidavit ended up containing, and
would also have made the application for an
authorization less tied to the credibility of the one
officer who ultimately attested to everything in it.

avait simplement deraacttBcun des respon-
sables d'indicateurs de signer un affidavit portant

sw@desehts dont il avait une connaissance par-
tiewk: |l en aurait presque certainemerguté
ueefication plus rigoureuse des faits atémst”

par affidavit, ce qui auraigtpeytermis dviter
certaines des erreurs qui se soneestidavs
l'affidavit. De plus, la demande d'autorisation
auetit moins léea la cedibilité de I'agent qui,

en fin de compte, s’est pergarant de laeracig
de tous les faits atjes.

C. Did the Trial Judge Apply Correctly the Stan-
dard of Review for a Wiretap Authorization,
Including Amplification?

C. Lejuge du proces a-t-il appliqué correctement

la norme de révison pour I'autorisation
d'ecoute électronique, y compris les principes
applicables en matiere d amplification?

Given that the police did not take such steps that Etant done’ que la police n'a pas pris les

might have prevented these problems from ever
arising, | must now focus on the arguments that
challenge the affidavit from a subfacial perspec-
tive. Subfacial challenges to an affidavit go behind

mesures qui auraiewmttqgrucées prokdmes, je

dois maintenant examiner les argumengsinvoqu’
pour contester I'affidavit au fond. &wddela
forme, ce type de contestation vise la filsilit”

the form of the affidavit to attack the reliability of en6n&s de l'affidavit. Il s'agit de eferminer en

its content. The issue here is whether the trial
judge correctly applied the standard of review for a
wiretap authorization in the face of the subfacial
challenge that arose through cross-examination on
the affidavit.

Bespsi le juge du pres’a applige’correcte-
ment la normevigort en maére d’autorisa-

tioecdlite electronique vu la contestation au
fond crsudErdu contre-interrogatoire concer-

nant I'affidavit.

The reviewing judge does not stand in the same Le juge ségeant enavision ne se substitue pas

place and function as the authorizing judge. He or

she does not conduct a rehearing of the application

au juge saisi de la demande d’autorisation. Il ne

efdeocpas a’ une nouvelle audition de la
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for the wiretap. This is the starting place for any
reviewing judge, as our Court stated Garofoli,
supra, at p. 1452:

The reviewing judge does not substitute his or her
view for that of the authorizing judge. If, based on the
record which was before the authorizing judge as ampli-
fied on the review, the reviewing judge concludes that
the authorizing judge could have granted the authoriza-
tion, then he or she should not interfere. In this process,
the existence of fraud, non-disclosure, misleading evi-
dence and new evidence are all relevant, but, rather than
being a prerequisite to review, their sole impact is to

demande. Voici quelleetteitla @marche du

juge ségeant enavision selon ce que notre Cour a
dit dan&arofoli, précit, a la p. 1452:

Le juge ege N eVision ne substitue pas son opi-
reocelle du juge qui a accad’autorisation. Si,
compte tenu du dossier dont disposait le juge qui a
aecbadtorisation et compté lors de laevVision, le
juegeant en avision, conclut que le juge qui a
actardorisation pouvait le faire, il ne devrait pas
intervenir. Dans ce processus, la fraude, la non-divulga-
tioacllration trompeuse et les nouvealdnients
de preuve sont tous des aspects pertinents, mais au lieu

determine whether there continues to be any basis for etred®€cessairea la Evision leur seul effet est d’aider
the decision of the authorizing judge. [Emphasis added.g cEcider s'il existe encore un fondement quelcongue °
la décision du juge qui a accard’autorisation. [Je sou-

ligne.]

As | noted as a judge at the Quebec Court of
Appeal inHiscock, supra, at p. 326 C.C.C., even a

basis that is schematic in nature may suffice. How-
ever, as our Court has recognized, it must be a
basis founded on reliable information. Rav. Bis-
son, [1994] 3 S.C.R. 1097, at p. 1098, the require-
ment was described as “sufficient reliable informa-

Comme je l'ai signétfe de juge de la Cour

d’'appel dueQet dans I'aat’'Hiscock, précit, a

la p. 9&Bemin fondement de nature acta-
tique peut suffire. Toutefois, comme notre Cour I'a

reconnu, ce fondement doit s’appuyer sur des ren-

seignements dignes de foi. RSetorBisson,
[1994] 3 R.C.S. 1894, p. 1098, notre Cour

tion to support an authorization” (emphasis added). ecipe qu’il doit s'agir d'«information suffisante

The Court concluded that this requirement had still
been met despite the excision of retracted testi-
mony. In looking for reliable information on
which the authorizing judge could have granted the
authorization, the question is simply whether there
was at least some evidence that might reasonably
be believed on the basis of which the authorization
could have issued.

et fiable pour appuyer l'autorisation» (je souligne)
et conclut que cette exigencettavespéae

anmie abstraction faite dwertioignage efract.

Paterdiiner s'il existait des renseignements
fiabl@surtir desquels le juge aurait pu accorder
l'autorisation, il faut simplement se demander s'il
y avait au moins qeddquent de preuve auquel

le juge aurait pu raisonnablement ajouter foi pour

faire droita la demande.

In oral argument, counsel for the appellant Dans sa plaidoirie, l'avocat de I’appelant52

Grandmaison made much of a passager.in.

Grandmaison a @t'un extrait de l'agf R c.

Grant, [1993] 3 S.C.R. 223, at p. 251, whereGrant, [1993] 3 R.C.S. 223% la p. 251, ole juge

Sopinka J. explained the test applicable on a
review of a search warrant when some of the infor-
mation supporting the warrant had been obtained
in violation of the Constitution. Sopinka J. wrote
that “it is necessary for reviewing courts to con-
sider whether the warrant would have been issued
had the improperly obtained facts been excised
from the information sworn to obtain the warrant:

Sopinka expliqguedee@jiplicable la Evision
d’'un mandat de perquisition lorsque certains des
renseigneméapui du mandat orgt obte-
nus en contravention avec la Constitugont Il ~
que «le tribunal ggesh eVision doit examiner
si le mandat etaraffcerr® sans la mention,
darsnlandiation faite sous serment aux fins de
'obtention du mandat, des faits obtenus d'une

Garofali, supra” (emphasis added). In using the cdm, abusiveGarofoli, précite» (je souligne). En

word “would”, Sopinka J. did not set out to alter
the test that comes froBarofoli, given that he

utilisant le mot «aurait», le juge Sopinka n’a pas

voulu modifier le ceite issu d&arofali, puisqu’il
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cited this judgment in the same sentence. | take the  reavoet aret dans la mfme phrase. Je tiens
word in this context not as setting a different stan-  pour acquis queg Wdiss ce contexte, le mot
dard of review but simply as suggesting the sincer- etatilit pas une norme dewuiSion diférente,
ity of the inquiry that a reviewing judge should  mais il indique simplement que le pgeasit en
undertake. As this Court confirmed iBisson, révision doit aborder I'examen avec @nit8.
supra, the reviewing judge must carefully consider = Comme notre Cour I'a canfilansBisson, pré-
the existence of sufficient reliable information, that ecl€ juge sgeant enavision doit @éterminer.a’

is, information that may reasonably be believed on 'issue d’'un examen minutieux, S'il existait des
the basis of which the authorization could have renseignements fiables suffisanta;difesties
issued. renseignements auxquels on pouvait raisonnable-

ment ajouter foi pour accorder l'autorisation.

Other appellate court jurisprudence confirms D’autres @cisions des cours d’appel adbnta
this understanding. In the context of reviewing a  ce point de vue. Dans le cadreedsida rd’'un
search warrant, appellate courts have looked to  mandat de perquisition, les cours d’appel se sont
whether the authorization could have issued: e.g.,  dessirld mandat aurait miré dcerre: p. ex.,
Mitton v. British Columbia Securities Commission  Mitton c. British Columbia Securities Commission
(1999), 123 B.C.A.C. 26R. v. Allain (1998), 205  (1999), 123 B.C.A.C. 2&3;c. Allain (1998), 205
N.B.R. (2d) 201 (C.A.), at p. 217; amd v. Krist ~ R.N.-B. (%) 201 (C.A.),a la p. 217; eR. c. Krist
(1998), 113 B.C.A.C. 176, at p. 179. But they look  (1998), 113 B.C.A.C. d418,p. 179. Elles ont
at this in context. For example, R v. Monroe  examir€ la question en tenant compte du contexte.
(1997), 8 C.R. (5th) 324 (B.C.C.A)), at p. 333, Par exemple, &ars Monroe (1997), 8 C.R.
Esson J.A. stated that, after looking for whether  (5th) 324 (C.A.CaB3, p. 333, le juge Esson
there was sufficient grounds on which the judge  estime ques @woir étermire s'il y avait des
could have authorized a warrant, “The judge was  motifs suffisants pour lesquels il aurait pu autoriser
then required to assess the evidence placed before la perquisiRDUETION] «[l]e juge devait
the justice, in the light of the evidence brought outevaller la preuve soumise au juge de paila’
at trial, in order to determine whether, after lami'deseléments recueillis au pres afin de
expunging any misleading or erroneous informa- etedhiner si, abstraction faite de tout renseigne-
tion, sufficient reliable information remained to  ment trompeur ou inexact, des renseignements
support the warrant” (emphasis added). fiables suffisants justifiaient toujours le mandat de

perquisition» (je souligne).

The authorities stress the importance of a con- La jurisprudence insiste sur l'importance de
textual analysis. The Nova Scotia Court of Appeal,  I'analyse contextuelle. La Cour d'appel de la
while reviewing the cases from our Court cited  NouvElt®sse, en examinant les edsr'peCites
above, explains this in a judgment dealing with  de notre Cour, I'explique dansstisurtés pro-
problems arising out of errors committed in good enhés dcoulant d’erreurs que la police commet
faith by the police in the material submitted to the  de bonne foi en ce qui concerne les documents
authorizing justice of the peace: soumis au juge de paix saisi de la demande d’auto-

risation:

These cases stress that errors, even fraudulent errors, d®ADUETION] Il ressort de ces a@tS que I'erreur, grhe
not automatically invalidate the warrant. frauduleuse, n’invalide pas automatiquement le mandat.

This does not mean that errors, particularly deliberate Il ne s’ensuit toutefois pas que I'erreur, en particulier
ones, are irrelevant in the review process. While not celle quetbéde, ne doit pastfe prise en consd”
leading to automatic vitiation of the warrant, there ration par le juegeaiit enavision. MBme s'’il n’en
remains the need to protect the prior authorization pro-esulté pas une invalidation automatique du mandat, il
cess. The cases just referred to do not foreclose a demeure que le processus d'autoeakie goit
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reviewing judge, in appropriate circumstances, frometre pro€ge. Les artfs tout juste mcitts n'emgthent

concluding on the totality of the circumstances that the
conduct of the police in seeking prior authorization was
so subversive of that process that the resulting warrant

pas le jegeasit enavision, lorsque les circons-
tances stgmir'de conclurea partir de I'ensemble
des faits, que les mesures prises par la police pour obte-

must be set aside to protect the process and the preven-

tive function it serves. [Emphasis added.]

nir l'autorisai@deble ne respectent pas le proces-

sus de sorte qu'il faut annuler le madat dour

protéger l'inigritt du processus et lele"pEventif qu'il
joue. [Je souligne.]

(R v. Morris (1998), 134 C.C.C. (3d) 539, at R.(c. Morris (1998), 134 C.C.C. (3d) 53% la

p. 553)

An approach based on looking for sufficient relia-
ble information in the totality of the circumstances
appropriately balances the need for judicial finality
and the need to protect prior authorization systems.
Again, the test is whether there was reliable evi-
dence that might reasonably be believed on the
basis of which the authorization could have issued,

p. 553)

lesendirche fonelé sur la recherche de renseigne-
ments fiables suffisants, compte tenu de toutes les
circonstanethlit un justeequilibre entre le
besoiadial &finitive et le besoin de pret’
gerdeamisme d’autorisation galable.A nou-
veau, &Fecibnsistea ‘dterminer s'il existait
guedtprment de preuve fiable auquel le juge

not whether in the opinion of the reviewing judge,

aurait pu raisonnablement ajouter foi pour accorder

the application should have been granted at all by  I'autorisation, et non si, de l'avis diegegnsi’

the authorizing judge.

erevision, le juge saisi de la demande d’autorisa-

tion aurait di"y faire droit.

Of course, this statement of the test does not Evidemment, cette formulation du ei€ ne

55

fully explain the matter of which evidence the egqise pas quelsléments de preuve le jugeesi’

reviewing judge should consider in a situation
where some of the original information was erro-
neous and there is an attempt to amplify it on
review, a possibility which Sopinka J. @arofali,
supra, at p. 1452, but briefly mentioned. The Nova
Scotia Court of Appeal inMorris, supra, at

geanteersion devrait prendre en considtion
lorsque certains des renseignements cossmuniqu’
initialenstaient inexacts et qu'on tente de les

compkter lors de laavision, une possibikt'dont

le juge Sopinka fait mentiorGiaofli, précité,

a la p. 1452, mais lmvement. Dand/orris, pré-

pp. 555-69, undertakes a careful examination of e, ciix pp. 555 569, la Cour d'appel de la

these questions based on our Court’'s analysBs in NouvelleEcosse analyse minutieusement
guestions en s’appuyant sur lantirche adopt

v. Plant, [1993] 3 S.C.R. 281, anBisson, supra.

ces

par notre Cour danB. c. Plant, [1993] 3 R.C.S.
281, etBisson, precité.

In Plant, supra, our Court considered a situation
where the information on a search warrant applica-
tion compressed two parts of the police investiga-
tion by stating that an informant had supplied the
police with a particular address when the inform-
ant actually supplied a precise description of the
house that enabled the police to identify its
address. The address itself would be excised from
the information on review, but Sopinka J., at
pp. 298-99, allowed for the amplification of the
information obtained from the informant and con-

DansPlant, précité, notre Couefait saisie d’'une

56

affaireeaBnonciation dpogea I'appui d’'une
demande de mandat de perquisition condensait
deux volets de Eemqodlicére en pecisant
qu’un indicateur avait comneunitgl adresse
la police, alors que dans les faits il awaitm®nn”
descriptietaitife de la maison en cause qui
avait permis aux policiezedaigér I'adresse
exacte de I'endroit. Il até@aitait abstraction de
'adresse comme telle lors dwvikdon, mais le
juge Sopinka a permis, aux pp. 298 et 299,

cluded that, given that there was no deliberate etayér les renseignements obtenus de l'indicateur
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attempt to mislead, the information concerning the et il a conclu, vu I'absence de tergiiggtel”
description of the house and the fact that the police  de tromper le tribunal, que la description de la mai-
had found such a house at the address in question  son et le fait que la policeaiinouvaisom
could still contribute to the existence of reasonable  l'adresse en question permettaient toujours de con-
and probable grounds. Adorris, supra, at p. 556  clurea I'existence de motifs raisonnables et pro-
notes, only erroneous information “needs to be  bables. Comme il est mentiansMorris, pré-
excluded from consideration and that material, e,cd” la p. 556, seuls legléments inexacts
provided it is not part of a deliberate attempt to TRADUCTION] «doiventé&tre EcarEs, et les rensei-
mislead the Justice of the Peace, may be amplified  gnements, s'ils ne sont pas l'instrument d'une ten-
by evidence on review showing the true facts”. tatielbérée de tromper le juge de paix, peuvent
étre étayés par de®léments de preuve lors de la
révision pour etablir la \Erité».

In Bisson, supra, at p. 1098, our Court gave very  DansBisson, précit, a la p. 1098, notre Cour
short reasons but also affirmed the reasons of rendedebtefs motifs, mais confirme par ail-
Proulx J.A. in the Quebec Court of Appeal, [1994] leurs les motifs du juge Proulx, de la Cour d’'appel
R.J.Q. 308, 87 C.C.C. (3d) 440. In his judgment, deligg; [1994] R.J.Q. 308. Dans son jugement,
Proulx J.A. was clear that a court must look at non-  le juge Pemulk clairement que le tribunal doit
disclosure of any material factTHANSLATION]  tenir compte de la non-communication d'un fait
“with respect to the affidavit considered as a  important «en rapport aveeclaration asser-
whole, or even with respect to the remaining parts  e®ptise dans son ensemble, ou encore avec le
of it” (p. 455 C.C.C.). He quoted at p. 457 C.C.C.  reliquat» (p. 318.p. 319, il cite la Cour d’ap-
from the Ontario Court of Appeal i€hurch of  pel de I'Ontario dan€hurch of Scientology, pré-
Scientology, supra, at pp. 528-29: “[T]he function  @t’aux pp. 528 et 529rHADUCTION] «[I]l appar-
of the reviewing judge is to determine whether tient au juggesint enavision de dterminer si,
there is any evidence remaining, after disregarding  abstraction faite degatiahs inexactes et
the allegations found to be false and taking into  compte tenu des faits qu'a omeisolecidfeur,
consideration the facts found to have been omitted etlesents de preuve permettraient toujours au
by the informant, upon which the justice could be  juge de conclure qu'un mandat de perquisition
satisfied that a search warrant should issue”  degtet@Ecere» (je souligne)egalement con-
(emphasis added) also affirmed Morris, supra,  firmée dansMorris, précité, a la p. 558. De nou-
at p. 558. Again, erroneous information is properly  veau, il estedt fait abstraction des renseigne-
excised. InBisson, supra, of course, the recanted  ments eemrEvidemment, dan8isson, précité,
information obviously had to be excised entirely les renseignemetrtcts devaienetre écarés
and the remaining information then assessed in the  en entier, et les renseignements restants devaient
totality of the circumstances. Where the erroneous  enstré&valigs compte tenu de toutes les cir-
information results from a simple error and not constances. Lorsque les renseignements inexacts
from a deliberate attempt to mislead the authoriz-esultent d’une simple erreur et non d’une tentative
ing judge, amplification may be in order. Nonethe- eliltErée de tromper le juge saisi de la demande
less, there would be no need to seek to amplify the  d’autorisation, I'amplificationefreupérmise.
record if sufficient reliable material remains even  Cependant, il n'estquasseire de congibr le
after excising the erroneous material. dossier smmapes la suppression des dees’

inexactes, des renseignements fiables et suffisants
demeurent.

Thus, in looking for evidence that might reason- Par consguent, pour eferminer s'’il existait des
ably be believed on the basis of which the authorieléments de preuve auxquels le juge aurait pu rai-
zation could have issued, the reviewing court must  sonnablement ajouter foi pour accorder 'autorisa-
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exclude erroneous information. However, if it was  tion, le tribunal ggjiesén eVision doit faire abs-
erroneous despite good faith on the part of the traction des renseignements inexacts. Cependant,

police, then amplification may correct this infor-  lorsque la police a commis une erreur de bonne foi,
mation. on peut avoir recoues I"amplification pour eta-
blir les faits.
59

When using amplification, courts must strike a En ayant recours T'amplification, le tribunal
balance between two fundamental principles of  @tablir un€quilibre entre deux principes fon-
search and seizure law that come into a rather  damentaux du droit relatif aux fouilles, perquisi-
unique tension in these kinds of situations: see  tions et saisies qui s'opposent grarieult
Morris, supra, at pp. 567-68. As a result of this  dans ce genre de situation:Mapitis, précité,
tension, the cases disclose divergent attitudes to  aux pp. 567 et 568. En raison de cette opposition,
incomplete or incorrect affidavits and amplifica- les tribunaux ont &ldpt points de vue diver-
tion thereof: seeMorris, at pp. 560-67; cfR. v.  gents quant aux affidavits incomplets ou inexacts
Madrid (1994), 48 B.C.A.C. 271, at pp. 285-90, aeleur amplification: voiMorris, aux pp. 56@"
and R. v. Harris (1987), 35 C.C.C. (3d) 1 (Ont. 564f; R. c. Madrid (1994), 48 B.C.A.C. 271, aux
C.A)), at pp. 23 and 27 (leave to appeal refused, pp.a2890; etR. c. Harris (1987), 35 C.C.C.

[1987] 2 S.C.R. vii). The danger inherent in ampli-  (3d) 1 (C.A. Ont.), aux pp. 23 et 27 (autorisation
fication is that it might become a means of circum-  de pourvoieefyd987] 2 R.C.S. vii). Le risque
venting a prior authorization requirement. Since a eiehta I'amplification tienta ce qu’'elle peut
prior authorization is fundamental to the protection  devenir un moyen de se soustraire aux conditions
of everyone’s privacy interestslnter v. Southam  de l'autorisation pgalable. L'obligation d’obtenir
Inc., supra, at p. 160), amplification cannot go so  une autorisatiaalpble est fondamentake l1a
far as to remove the requirement that the police  protection du droit de clhadanvie pri¥e
make their case to the issuing judge, thereby turnHunter c. Southam Inc., précité, a la p. 160), de
ing the authorizing procedure into a sham. On the  sorte que I'amplification ne peut soustraire la
other hand, to refuse amplification entirely would  pol&ceson obligation @fablir la validi€ de sa
put form above substance in situations where the eselievant le juge saisi de la demande d’autorisa-
police had the requisite reasonable and probable tion et faire ainsi un leurre dedangratauto-
grounds and had demonstrated investigative neces-  risation. Par contre, refuser toute amplification
sity but had, in good faith, made some minor, tech-  ferait passer la forme avant le fond, lorsque la
nical error in the drafting of their affidavit mate-  police a des motifs raisonnables et probables suffi-
rial. Courts must recognize (along with  sants etemahte la récessit” pour I'enqete,
investigative necessity) the two principles of prior  mais qu'une erreur sans grande importance ou
authorization and probable grounds, the verifica-  technique s'est@ligs’inadvertance dans I'affi-
tion of which may require a close examination of  davit. Les tribunaux doivent, lorsqu’ils examinent
the information available to the police at the time  la jurisprudence relati@mplification, recon-
of the application for a wiretap, in considering the 1tnealde pair avec laatessit pour I'enqete) les
jurisprudence on amplification. The approach set  deux principes de l'autorisatialalje” et des
out earlier to erroneous information in an affidavit ~ motifs probables, dormrification peut regerir
on a wiretap application attempts to reconcile these  un examen soigneux des renseignements dont dis-
principles. Courts should take a similar approach  pose la police au moment de la derremgte d'”
to amplification. €lectronique. La efharche adoptE pecddemment
a l'egard des renseignements inexacts contenus
dans I'affidavit pesen¢’a I'appui d'une demande
d’'autorisation dé€couteelectronique tend conci-
lier ces deux principes. Les tribunaux devraient
s’en inspirer en matre d’amplification.
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In this case, any credibility issue related to the En I'espece, toute remise en question de ke cr’
police officer was temporally and logically far  dibdlitu Emoignage de I'agent de police esistr
removed from the affidavit itself. More than a yeareloigrée, sur le plan temporel et logique, de I'affi-
after the swearing of the affidavit, Constable Ros-  davit leima” Plus d’'un an ags la signature de
set was found to lack credibility on the issue of  celui-ci, I'agent Rosset a viedihil@®€ remise
why he had not disclosed a drafting mistake, per- en cause lorsqu’ileadlenpliquer pourquoi il
haps a very minor typographical error. There isno  avait omis de signaler une errezoladgom;
suggestion that there was ever any untruthfulness gqistA&me une simple coquille. Nul neepr’
in the substance of the information in the affidavit  tend que I'affidavit soit empreint de quelque mal-
itself: see the Court of Appeal judgment at para.  kteE” voir jugement de la Cour d'appel, au
23. In these circumstances, a global finding against  par. 23. Vu les circonstaatasdraisonnable
the entire affidavit was unreasonable. That there  de tirer une conclusion glefaalerdblea’I'af-
were some errors of a typographical nature in a  fidavit en entier. Oetoargtra pas qu'un docu-
130-page affidavit is not even entirely surprising.  ment de 130 pages renferme quelques coquilles. Le
The trial judge accepted that these errors were juge degpm@aeconnu que ces erreurs avaient
inadvertent. Although it is regrettable that theett commises par inadvertance. On peepldier
police did not adopt procedures as outlined above  que la police n'ait pas kddgstiarche dont j'ai
that might have lessened the possibility of these epallis haut et qui aurait peetré permis
kinds of errors, that they did not do so does noteduire le risque de telles erreurs, mais cette omis-
provide grounds for jettisoning all the results of a  sion ne justifie pas le rejet de towesu#ats”
careful and lengthy investigation. d'une emtpiTongue et minutieuse.

Even without the information from sources “C” Meéme sans les renseignements provenant des
and “E", the affidavit would have provided ample  sources C et E, I'affidavit aurait fourni au juge
evidence to an issuing judge and evidenced the saisi de la demande d'autorisation suffisamment
existence of probable grounds and investigative elédients de preuve et prauu’existence de
necessity. Moreover, amplification would allow  motifs probables eetessit’ pour I'engete. En
for the reading of the information from the now  outre, I'amplification permettait de evasidja-
correctly attributed sources “C” and “E” as well, lement les renseignements fournis par les sources
which could make only slight differences on the C et &admais correctementsigrees, ce qui
weight given to small pieces of the evidence. ne modifiait que peu la valeur proleénectts
There was still ample evidence in the rest of the  infimes de la preuve. Le reste de |'adfilalist
affidavit to suggest that the appellants were traf- sait par ailleurs amplement que les appelants
ficking substantial quantities of cocaine. Thus, s’adonnaient au trafic de geantitStantielles de
given that the affidavit met the requisite investiga-  coeaPar corexjuent, comme I'affidavit satis-
tive necessity requirement, as it was established fa@sdiexigence de ecessit” pour I'engefe,
above, there was no basis on which to overturn the  ainsi getl &dbli pécddemment, rien ne justi-
authorization. The Court of Appeal was correct in  fiait I'annulation de son autorisation. La Cour
upholding the issuing judge’s authorization. d'appel a eu raison de confirmer l'autorisation

accorde initialement.

VII. Conclusion VII. Conclusion

For these reasons, which differ in part from Pour ces motifs, qui diéfent en partie de ceux
those of the British Columbia Court of Appeal, |  de la Cour d'appel de la Colombie-Britannique, je
would dismiss the appeal. In the result, the judg-  suis d’avis de rejeter le pourvoi. Raueonsje
ment of the Court of Appeal setting aside the  confirmerais le jugement de la Cour d’appel annu-
acquittals and ordering a new trial would thus be lant les acquittements et ordonnant la tenue d'un
upheld. nouveau pres.
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Appeal dismissed.
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