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EN APPEL DE LA COUR D’APPEL DU EBEC

Droit criminel — Exposé au jury — Doute raisonna-
ble — Accusé déclaré coupable de meurtre au deuxieme
degré — L’ expose sur le doute raisonnable antérieur a
Lifchus est-il conforme pour |’ essentiel aux principes de
cet arrét?

Léagetisinculgs de meurtre au dewrie dege.
Le juge duestoqui ne eréficiait pas de l'aet

Court’'s decision inLifchus, referred to the expression Lifchus de notre Cour, a utiksT'expression «certitude

“moral certainty” in describing reasonable doubt in her
charge to the jury. The accused was convicted and the
majority of the Court of Appeal dismissed his appeal
from conviction. The majority noted that this Court had

morale» pearird” le doute raisonnable dans son

@xpoglry. L'accus’a et diclag coupable et la
Cour d'appeeimajori€’ a rejed’son appel de laedla-
ration de culpabilii majori€ a not” que, dans

disapproved inLifchus of the use of the expression Lifchus, notre Cour avait éSapproug” |'utilisation de

“moral certainty” when describing reasonable doubt, but
concluded that, notwithstanding certain references to
expressions which should have been avoided in the for-
mulation of the instructions, the essence of the notion of

doute raisonnable, mais a conclu geecertaiges
mentions qui auteétrgdlitées dans les directives,

reasonable doubt had properly been conveyed to the jury equatEment communiga’au jury, de sorte que celui-

such that it could not have misapprehended the applica-
ble standard of proof. The sole issue raised in this
appeal as of right is whether the majority of the Court of
Appeal erred in finding that the trial judge’s charge to
the jury was in substantial compliance with the princi-

ples enunciated ihifchus.

Held: The appeal should be dismissed.

applicable. La seule questioresadaley ce pourvoi

Cour d'appel deb€uont fait erreur lorsqu’ils ont

conclu que I'exdoguge du praes au juryetait con-
forme pour l'essentiel aux principesndn&s dans
Lifchus.

Arrét: Le pourvoi est rejet”

'expression «certitude morale» dans I'explication du

'essence de la notion de doute raisonnabté avait -
ci ne pouvait pas avoir mal compris la norme de preuve

de plein droit est de savoir si les juges majoritaires de la
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In reviewing a trial judge’s instructions to the jury on Leeamétde conbfe des directives du juge au jury
the reasonable doubt standard, the criterion remains one sur la norme du doute raisonnable est celui de la «con-
of “substantial compliance” with the principles set out foemfaour I'essentiel» avec les principesoh&s
in Lifchus. An appellate court must assess whether the tenus. Les cours d’appel doivergvaluer si les
essential elements of a fair and accurate instruction oaléments essentiels d’'une directigguitable et exacte
reasonable doubt are present and have been properly sur le doute raisonnable s’y trouvent eti&s’igeont
explained, such that there is no reasonable likelihood exgdjqi€ sorte qu'il n'y a aucune probabilitison-
that the jury misapprehended the proper burden and nable que le jury ait mal compris le fardeau et la norme
standard of proof. Assessing substantial compliance is de preuve applicaklesludtion de la confornat
not a mechanical task. Rather, it is a judgment call on pour I'essentiel n'est paxhmeniachinale. Il s'agit
whether any deficiencies in the charge fall below the de juger siellestdosie's de I'expos’font qu'il ne
Lifchus standard such as to cause serious concern about respecte pas ldifdmsece qui sowdverait des
the validity of the jury’s verdict, and lead to the conclu- crainkegSes quard [a validig du verdict du jury et
sion that the accused did not have a fair trial. Appellate pourrait neerar conclusion que l'accesih’a pas
review of substantial compliance is inevitably in a tran- eréficié d'un proes €quitable. L'examen en appel de
sitional phase and the failure of drdehus jury charges la conforn@tpour I'essentiel avekifchus est irévita-
to reflect thelifchus principles cannot alone be taken to blement en phase de transitionegaué di certains
raise the spectre of an unfair trial or miscarriage of jus- @gas’jury amfieursa Lifchus de refbter les prin-
tice. At the same time, Canadian courts have been and  atgdelis ‘dans cet atr'he peut pas donner naissance
will continue to be vigilant to ensure that unfair trials a lui seul au spectre du pexciréquitable ou de I'erreur
and miscarriages of justice do not go unremedied. In this judiciaire. Par ailleurs, les tribunaux canadiens ont veill”
case, there is no reason to intervene in the majority of et continueront de avedlagdier aux proes iréqui-
the Court of Appeal’'s finding that the trial judge’s tables et aux erreurs judiciaires. Eackespn’y a
charge to the jury was in substantial compliance with aucune raison d'intervenir dans la conclusion de la
the principles enunciated Iiifchus. majoritt en Cour d’appel selon laquelle 'expaii juge
du pro@s au juryetait essentiellement conforme aux
principesenon&s dand.ifchus.
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dismissing the accused’s appeal from his convic-  qui aerdgppel de I'accus’contre sa etlara-
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The judgment of the Court was delivered by Versiondaése du jugement de la Cour rendu
par
IacoBuccl J — LE JUGE IACOBUCCI —
I. Introduction I. Introduction

The appellant, Alain Beauchamp, was arrested L'appelant, Alain Beauchamp, e argté le 21
on August 21, 1994 for the murder Blaine Cor-  aaf 1994 pour le meurtre Hlaine Cormier. Il a
mier. He was convicted at trial before a judge andte rfeconnu coupable de meurtre au dennd’
jury of second degree murder. His conviction  @egta suite d’'un progs devant juge et jury. Sa
rested entirely on circumstantial evidence, includ- ecldfation de culpabibtreposait entifement sur
ing extrajudicial statements made by the appellant elfgsents de preuve circonstancielle, y compris
before and after his arrest. This appeal was taken eéeardfions extrajudiciaires qu’il avait faites
as of right from the decision of the Quebec Court  avant esagn arrestation. Il s'agit en I'exe
of Appeal which dismissed the appellant's appeal d’un pourvoi de plein droit contreetirdans
from his conviction, and allowed the appeal with  lequel la Cour d'appel diégua rejet'appel
respect to his sentence. Fish J.A., dissenting, contreetdardtion de culpabikt et accueilli
would have allowed the appeal from conviction I'appel relatlf ‘peine impa= a I'appelant. Le
and ordered a new trial. In his view, the trial  juge Fish, en dissidetai, d’avis d'accueillir
judge’s charge to the jury, when read as a whole, I'appel dedardtion de culpabikt'et d’ordon-
gave rise to a reasonable likelihood that the jury  ner un nouveagspibestimait que I'expesdu
misapprehended the applicable standard of proof juge degeacjury, consigé dans son ensem-
required for conviction. ble, soulevait une probabilitisonnable que le

jury ait mal compris la horme de preuve applicable
pour prononcer un verdict de culpallit”

The sole issue raised by this appeal is whether La seule question souleg’dans le gsent pour-
as reviewed by the Quebec Court of Appeal the voi et exampaf la Cour d’appel du &béc est
trial judge’s instructions to the jury, considered as  de savoir si on pouvait raisonnablement penser que
a whole, resulted in a charge which might reasona-  I'explosjuge du pras au jury, consi&é dans
bly be thought to have misled the jurors with  son ensemble, avait induitéssegurérreur sur le
respect to their ability to understand and apply the  sens et I'application de la norme de preuve «hors
standard of proof “beyond a reasonable doubt”. At  de tout doute raisonnableepait, d” convient
the outset, it should be noted that this appeal was  de noter qusémtppourvoi &té reje€ dans un
dismissed by judgment released December 8, jugement geidudience le 8 eembre 1999
1999, with reasons to follow. avec motéssuivre.

By way of summary, | am in general agreement En bref, je suis d’accord dedan grérale avec
with the reasons of Philippon J&d(hoc), writing  les motifs du juge Philipporad hoc), qui s’expri-
for the majority of the Quebec Court of Appeal. |  mait pour la maodE€ la Cour d'appel du
see no reason to interfere with the reasons of the eb&um’Je ne vois aucune raison d’intervenir dans
majority and consequently would dismiss the le jugement de la neagrjé” suis donc d'avis de
appeal. rejeter le pourvoi.

Il. Factual Background II. Les faits

On August 13, 1994, the naked bodyH&ine Le 13 aait 1994, le corps nu Hlaine Cormier a
Cormier was found on a wooded countryside lotett fetrou€ sur un terrain bagsappartenant aux
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which belonged to the appellant’'s grandparents.  grands-parents de I'appelant Malppsie, la
Despite an autopsy, the cause of death could not be  caussdunda pas petfe dtermirée en rai-
determined owing to the corpse’s advanced state  soetdé dié dcomposition avame du cadavre.

of decay. There were two highly putrefied orifices |l y avait deux orifices largememfipstsur le
on the body, one on the abdomen, the other, in the  corps 'ebdomen, l'autr@ la €gion du efi-
area of the perineum and pubis. eenét du pubis.

The appellant and the victim had been L'appelant et la victime staient connus peu de >
acquainted only briefly. They had spent the eve- temps auparavant. lls avaienapasse du 20
ning of July 20, 1994 together. Police investigators  juillet 1994 ensemble. Lesteungude la police
were unable to identify anyone having seen the  n’ont #@ersonne qui ait vu la victime aprla
victim subsequent to the night in question. After  nuit en questioresAfannonce de la disparition
the disappearance of the victim was announced, de la victime, mais avagtolavelte de son
but before the body was found, the appellant told  corps, I'appelantaasditsceur qu'il serait «dans
his sister that he would beHANSLATION] “in deep  la marde» si le cadavegait dcouvert.
shit” if the corpse were found.

The appellant also stated that, in all likelihood, L’appelant aegalement eiclag qu’en toute pro- 6

he would be arrested for the murder Bfaine  babili€, il serait am®e pour le meurtre &laine
Cormier since he had no doubt that it was her body  Cormier parce qu'il n’avait aucun douttajtie ¢’
that had been found. This statement was articulated  son corps quetavBitcduvert. Cetteatlaration
before the name or sex of the victim was released. ete daite avant que le nom ou le sexe de la vic-
In response to a question concerning the place time efairéndu publicA une question sur
where the body might have been found, the appel- I'endudié corps a petfe dcouvert, I'appelant
lant answered:TRANSLATION] “I put her there”. aepondu: «je I'ai misd».

On July 21, the appellant arrived at his sister's Le 21 juillet, I'appelant est arrivchez sa soceur 7

house at approximately 1:00 a.m. (though he vers 1 h du matimérs’l a algLe étre arrivg
alleged arriving between 10:30 and 11:00 p.m. of  entre 22 h 30 et 23 h la veille). Il a demaadt’
the night before). He asked for a garbage baga ordures, soi-disant pour nettoyer une @laci
allegedly to clean out a cooler that he had used qu'il avait edilish camping. Mais, selon un
camping. But, according to a witness, this cooleremdin, la gla@re avait @ja été vidée. La sceur de
had already been emptied out. The appellant’'s sis- I'appelant n'a pas teowaca ordures devant
ter did not find the garbage bag in front of her chez elle, I'appelant avait mtendu l'avoir
house, where the appellant had claimed to have eplaoltefois, un sac semblable, contenant un
placed it. But a similar bag, containing a pair of  jean bleeteaetroue devant la maison voisine.
blue jeans, was found in front of the neighbouring  #t@établi en preuve que les voisins n'avaient
house. Evidence established that the neighbours  Easndgl €tement et que le sac ne leur appar-
did not dispose of such a piece of clothing, and  tenait pas. La preuve testimoniale sur ce que por-
that the bag did not belong to them. Testimonial tait la victime le jowlle aeté vue pour la der-
evidence as to what the victim was wearing the eranifoisetait contradictoire. Cependant, ile#”
day on which she was last seen was contradictorgtabli’qu’elle possdait un jean semblable qui n'a
However, it was established that she owned a simi- efagdu\e dans ses objets personnels au cours
lar pair of jeans which were not found amongst her  de l'etfeyuCes dclarations de I'appelant aux
personal belongings during the investigation. ebgurfs au sujet de sesead et venues et de
Statements made by the appellant to investigators  certaines choses qu'il a fatesvar quik’
about his comings and goings and certain things he me @brmier contiennent des contradictions.

did after leaving Ms. Cormier revealed inconsis-

tencies.
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[ll. Judicial History lll. Les jugements agttieurs

Because the sufficiency of the trial judge’s Comme le pourvoi porte uniqguement sur la
charge to the jury is the only issue that forms the  question du emraciffisant de I'expesdu juge
basis of this appeal, the summary of the judg- dugwa jury, le @Sun® des jugements at’
ments below is limited to this aspect. rieurs en Begpse limitea cet aspect.

A. Superior Court A. Cour supérieure

In her instructions to the jury, Zerbisias J. Dans ses directives au jury, le juge Zerbisias
emphasized the presumption of innocence and met l'accent suresangtion d’innocence et
explained the relationship between this fundamen-  explique le lien qui existe entre ce principe fonda-
tal principle and the standard of proof beyond a  mental et la nhorme de preuve hors de tout doute
reasonable doubt. She stated that the onus of prov-  raisonnableedredjue le fardeau de prouver
ing guilt rests upon the prosecution throughout the  la culpabitombea’la poursuite tout au long
trial and never shifts to the accused. She stressed  desprecque ce fardeau de preuve ne passe
that the accused is presumed innocent and contin-  jaand&ccu€. Elle souligne que I'accasést
ues to be unless, after considering all the evidence, esup® innocent et le demeuaemoins que, aps
the jury is satisfied that the Crown has proved avoir exarfi@msemble de la preuve, le jury ne
beyond a reasonable doubt that the accused is  soit convaincu que lermipigblic a prouy”
guilty. Zerbisias J. then defined the reasonable hors de tout doute raisonnable la eulgabilit”
doubt standard in the following terms: l'aceuse juge Zerbisiasafinit ensuite la norme

du doute raisonnable de lacta suivante:

[TRANSLATION] | will now discuss the presumption of Maintenant je vais vous parler deefompption d'in-

innocence and the requirement of proof beyond a rea- nocence et I'exigence de preuve hors de tout doute rai-

sonable doubt. The presumption of innocence is the fun- sonnableed@mmtion d’innocence, c’est le principe

damental principle of Canadian criminal law: an fondamental de notre droit criminel ici au Canada, toute

accused person is presumed innocent until proven guilty personne@esigESunge innocente jusqga’ce que

by the Crown beyond a reasonable doubt. la couronne ait@arculpabileé”hors de tout doute
raisonnable.

An accused person does not have to prove he is inno- Uneageupasa prouver son innocence. Vous devez
cent. You must presume the accused is innocent esupnér que I'accesést innocent tout au cours de vos
throughout your deliberations. You may find him guilty elibérations. Vous ne pouvezdarer I'accus’coupa-

only if, after considering all the evidence, you are satis- ble que sis @woir consielé toute la preuve, vous
fied the Crown has made its case beyond a reasonabdétes cOnvaincus que la couronne a fait sa preuve hors de
doubt. tout doute raisonnable.

The standard of proof beyond a reasonable doubt has to La norme de preuve hors de tout doute raisonnable ne
do not with the details or the various pieces of evidence vise pasthils du les diffrentseléments de preuve
considered separately but with the evidence as a whole eagsigpagment mais porte sur I'ensemble de la

on which the Crown’s case is based. It is always up to preuve sur lequel se fonde la couronne. Il incombe tou-
the Crown to prove the accused guilty, and this onus @lescouronne de prouver la culpakildé I'accus”

does not shift; the accused does not have to prove any- et ce fardeaeplace jphs, 'accesi’a riena prou-

thing. ver.

You must find the accused not guilty if, after reviewing Vous devez trouver I'aguus coupable si, a8 exa-
all the evidence, there is a reasonable doubt in your men de toute la preuve, il existe un doute ragsonnable
minds. VOS esprits.

What, then, is proof beyond a reasonable doubt? There Maintenant c'esaquue preuve hors de tout doute
is no simple answer: a reasonable doubt could arise raisonnable? Il n’existe gasnde sSimple, un doute
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from the evidence, from conflicting evidence or from a
lack of evidence. A reasonable doubt is based on reason,
it is not an imaginary doubt, it is the type of doubt for
which you could give a logical and reasonable explana-
tion if you were asked. If you are morally certain or feel
sure the accused committed the offence with which he
was charged, you do not have a reasonable doubt. If you
think the accused is probably guilty, you still have a rea-
sonable doubt; you must give the benefit of this doubt
and render a verdict of not guilty.

raisonnable peoutEr de la preuve, d'un conflit dans

la preuve ou d’'un manque de preuve. Le doute raisonna-
ble en est un qui estshada raison, il ne s’agit pas

d’'un doute imaginaire, c’est un genre de doute au sujet
duquel vous pouvez donner une explication logique et
raisonnable si on vous le demandect8s\roosale-

ment certain[s] ou vous wgsfeque”l'accus” a

commis l'infraction getditireprocké, vous n'avez

pas un doute raisonnable. Si vous croyez qee l'accus’

est probablement coupable, vous conservez un doute rai-

sonnable, vous devez accorder éeddice de ce doute et
rendre un verdict de non culpalslit”

On the other hand, you must not consider the Crown’s
onus of proof to be a standard of absolute certainty, you
must be satisfied beyond a reasonable doubt that the
accused is guilty, beyond a reasonable doubt. | will read
you the definition approved by our higher courts and
even our highest Court. | believe it is explained well. It
means, and | quote:

Par ailleurs, vous ne devez pas rechercher une norme de
certitude absolue dans le fardeau de preuve qu’'a la cou-
ronne, vougtiexamvaincus hors de tout raisonna-
ble de la cubpaleilitaccus; hors de tout doute rai-
sonnable. Je vais vous liefiddiod” qui a €t
appgeupar nos Tribunaux seipéurs et reme notre

plus haut Tribunal. Je crois que c’est bien exphgu”

entend, et je cite:

What is meant by reasonable doubt is the state of
mind of a reasonable person who, after having con-
sidered the factual evidence, cannot be morally cer-
tain that the accused is guilty. It is therefore up to the
prosecution, through its witnesses, the exhibits or the
admissions in the record, to prove beyond a reasona-
ble doubt — not mathematically, which is always
impossible in a trial, as there is no absolute certainty
— so it is always up to the Crown to prove beyond a
reasonable doubt that the accused is guilty of the
offence with which he is charged. If a reasonable
doubt. . . .

And this is important.

... not a fanciful, capricious or emotional doubt, but
a truly reasonable doubt remains, not in your imagi-
nation but in your mind, in your reason, it is your
duty to give the accused the benefit of this reasonable
doubt about him and find him not guilty.

In other words, if, after hearing all the evidence, after
reviewing the exhibits that have been entered, and in

«Par doute raisonnable, on etatediédprit d'une
personne raisonnable esliiaeqr consigé les
preuves aux faits, ne peut avoir la certitude morale de
la culpab#it’accus. Il appartient dona la pour-
suite, paresesns, les exhibits ou gies, les
admissions au dossier, de proused’an-delite
raisonnable et norcde faatlematique, ce qui est
toujours impossible dans es) [@a@ertitude abso-
lue n'existant pas, alors il appartient @ilgoros-
ronne de prouver queel'astusdupable au-@el”
d’un doute raisonnable de l'infraction qu’on lui repro-
che. Si un doute raisonnable. . .»

Eta c’est important.

«. .. non pas un doute fantaisiste ni un doete inspir’
du caprice ou de la sensiblerie mais un doute vrai-
ment raisonnable subsiste non pas dans votre imagi-
nation mais dans votre esprit, dans votre raison, c’est
votre devoir de faieegficier 'accug de ce doute

raisonnable que vous entretereson sujet et de le
déclarer non coupable.»

Si, en dautres termes, apir entendu toute la
preues apoir examiales peces qui onett dpo-

light of my comments and instructions on the law, you eess’si dona la lumere de mes commentaires et direc-

reach the conclusion that the prosecution has failed to
prove the accused guilty beyond a reasonable doubt, a
real doubt, a serious doubt, it is your duty to give the
accused the benefit of the reasonable doubt and find him
not guilty of the offence with which he has been
charged.

tives en droit, vous ea leenernclusion que la pour-

suite n‘ausagrprouver la culpabiit’de I'accus”
aa-delce doute raisonnable, de ce doeét, de ce

dexieens c’est votre devoir de donned ['accuE
démdice d[u] doute raisonnable et de lectlirer non

coupable de l'infraction qui lui est repexh”
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There have been many attempts to define “reasonable e@majntes reprises, tente @finir ce quétait le
doubt”; some naysayers have even suggested that if doute raisonnable, ceztdiastsnont erme dit que
judges did not try so hard to explain what it meant, si les juges tentaient moins d’expliquer le doute raison-

jurors would understand it better. In any event, a reason- nable, ésscomiprendraient mieuxA] tout événe-
able doubt is a doubt that arises out of an individual’s ment, le doute raisonnable, c’est un doute qui prend son
reason, it is a serious, real doubt, not an imaginary, fan- origine dans la raison d'une personne, c’est un doute

ciful or theoretical doubt, and certainly not a doubt for eriesix, €el, non imaginaire, non fantaisiste, noaah”
the sake of shirking or avoiding your responsibilities as rique et surtout pas un doute pour fuiegages dé
jurors. ses responsabdi”d[e] jurf].

The only question, and the key question, each and every La seule question et la quegiion wbus avea °

one of you must ask yourself is the following: has the vous poser tous et chacun d’entre vous est la suivante;

prosecution morally convinced me that the accused is est-ce que la poursuite m’a moralement convaincu de la

guilty, am | morally certain of that? That is the question. culpaehilé’I'accus; est-ce que j'en suis moralement

The requirement of proof beyond a reasonable doubt certain, &'é&stguestion. L'exigence de preuve hors

applies to each essential element of the offence. The de tout doute raisonnable s'appliggeeciément

Crown must prove that the accused committed each of essentiel de l'infraction. La couronne doit prouver que

the elements of the offence. So when | use the words laczie®mmis chacun detments de l'infraction.

“the Crown must prove” or “the Crown must establish” Alors si jutilise les mots la couronne doit prouver ou la

or “the Crown must show” or “you must be convinced”, couronne etaiblir ou la couronne doitediontrer ou

please understand that these expressions all mean proof que voustdevenvaincus, veuillez bien compren-

by the Crown beyond a reasonable doubt. dre que ces expressions signifient toujours la preuve
pour la couronne hors de tout doute raisonnable.

B. Quebec Court of Appeal, [1998] Q.J. No. 3682  BCour d'appel du Québec, [1998] A.Q. 1i® 3682

(QL) (QL)
(1) Philippon J. &d hoc) (Robert J.A. concur- (1) Le juge Philippoad(hoc) (avec I'appui du
rin juge Robert)

On the issue of the trial judge’s instructions to En ce qui a trait aux directives que le juge du
the jury on the applicable standard of proof, Philip-  psoa doneés au jury au sujet de la norme de
pon J. recognized that some of the expressions to  preuve applicable, le juge Philippontrgaenna”
which the trial judge had referred should have been  le juge degeaait déviter de seeaférera
avoided. However, Philippon J. found that the certaines expressions. Toutefois, le juge Philippon
charge as a whole was acceptable in so far as, on  conclut que é€exlaos son ensembletait
the one hand, all of the critical elements relatingto  acceptable dans la mgsdhene part, tous les
the applicable burden and standard of proof as seléments essentiels concernant le fardeau et la
out inR. v. Lifchus, [1997] 3 S.C.R. 320, had been  norme de preuve applicanlesgs dans I'aet
explained, and on the other hand, the few expresR. c. Lifchus, [1997] 3 R.C.S. 320, onet
sions mentioned by the trial judge which should ex@fet o; d’autre part, les quelques mentions
have been avoided could not have had the effect of  que le juge s @it d éviter ne pouvaient
misleading the jurors. According to Philippon J.,  pas avoir eu pour effet d'induire en erreuedes jur’
the shortcomings in the impugned charge fell short  Selon le juge Philippon, Eegpos&st ' ne con-
of the instructions which had justified judicial tenait pas de failles de la nature de celles conte-
intervention in other cases. nues dans les directives qui avaientjlisitit-

vention judiciaire dans d’autres cas.

Philippon J. noted that this Court, while disap- Le juge Philippon note que notre Cour, bien
proving of the use of the expression “moral cer- qu’elle esiagproug T'utilisation de I'expression
tainty” in Lifchus, recognized that such expression  «certitude morale» daret L#fiefius, a reconnu
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had once been considered a meaningful way
of describing reasonable doubt. Moreover,
Philippon J. reiterated that according lidchus,

the use of recently prohibited expressions will not

gue cette exprestfocoasigréea uneepoque
conetant’ une fegn utile de dcrire le doute

raisonnable. En outre, le juge Philippositafe

que, suitafghus, I'utilisation d’expressions

affect the verdict if the charge, when read asecemment bannies n’influe pas sur le verdict si

whole, does not give rise to the reasonable likeli-
hood that the jury misapprehended the correct
standard of proof. A review of the trial judge’s
instructions led Philippon J. to conclude that the
charge taken in its entirety satisfied this require-
ment.

I'erpasnsiéié dans son ensemble, ne swel
pas de probahidnnable que le jury ait mal

compris la norme de @entdrrecte. A@s exa-

men des directives du juge dsg, peoeige Phi-
lipporonclut que I'expas’ consiéé dans son

ensemble, satisfaitCette exigence.

Notwithstanding certain references to expres- Méme si les directives comportent certained?

sions which should have been avoided in the for-
mulation of the instructions, Philippon J. found
that the trial judge had correctly explained all of
the essential elements of reasonable doubt,
namely: (1) the connection between the standard of
proof beyond a reasonable doubt and the principle
fundamental to all criminal trials, the presumption
of innocence; (2) the requirement that the burden
of proof rests on the prosecution throughout the
entire trial and never shifts to the accused; (3) the
principle that a reasonable doubt is not one based
upon sympathy or prejudice, nor is it a frivolous or
imaginary doubt, but rather, is based upon reason;
(4) that absolute certainty is not required; and (5)
finally, the requirement that the Crown must prove
more than mere probability of guilt and that where
the jury concludes that the accused is probably
guilty, he must be acquitted. Furthermore, Philip-
pon J. found that the trial judge had properly
avoided describing the phrase “reasonable doubt”

mentions qui auraierdtrel ‘€vitées, le juge
Philippon conclut que le juge despaocorrecte-
ment explitpUs leseléments essentiels de la
notion de doute raisornablmir: (1) le lien
entre la norme de preuve hors de tout doute raison-
nable et le principe fondamental apgpltoakle °
les psoghaux, la pesomption d'innocence; (2)
'exigence selon laquelle le fardeau de la preuve
incoenltee poursuite tout au long du pesg et
gu'il ne passe jamascu®; (3) le principe
selon lequel le doute raisonnabletre foadf ~
sur la sympathie ou suejuiggpme doit pas non
gies imaginaire ou frivole, mais doit pht”
reposer sur la raison; (4) le fait que la certitude
absolue n’est paseex@’(5) enfin, I'exigence
selon laquelle le ermiptiblic est tenu dtablir
plus qu'une simple pr@bataliculpabilig” et
que, lorsque le jury conclut que ¢ @&stysoba-
blement coupable, il doit I'acquitter. En outre, le
juge Philippon conclut que le juge es @roc’

X

as an ordinary expression without any speciakvitéa bon droit de €crire I'expression «doute rai-

meaning in the criminal law context. Conse-

guently, Philippon J. concluded that the essence of
the notion of reasonable doubt had properly been
conveyed to the jury, such that it could not have
misapprehended the applicable standard of proof.

sonnable» comitaet une expression ordinaire
qui n'a pas de s®i@ slans le contexte du
dreitalp”En coresjuence, le juge Philippon
conclut que 'essence de la notion de doute raison-
natifeaEquatement communiga’au jury, de

sorte que celui-ci ne peut pas avoir mal compris la
norme de preuve applicable.

(2) Fish J.A. (dissenting)

Fish J.A. held that the trial judge, who did not
have the benefit oLifchus, erred in her instruc-
tions to the jury concerning the meaning of the
criminal standard of proof. Fish J.A. reviewed
some of the principles which were articulated in

Le juge Fish conclut que le juge du pescqui
n'a pasteficie de I'argt Lifchus, a commis une

(2) Le juge Fish (dissident)

13

erreur dans ses directives au jury relativement au
sens de la norme de preuve erernstale. Le
juge Fish examine certains des preTopes
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Lifchus, namely, that trial judges should not qual-  daifshus, a savoir que les juges du pesche
ify the word “doubt” with adjectives other than  devraient pas qualifier le mot «doute» par d’autres
“reasonable”, nor should they instruct the jury, adjectifs que «raisonnable», gu’ils ne devraient pas
before giving it a proper definition of the standard  non plus dire aes,j@vant de leur avoir doan”
of proof, that it may convict if it is “sure” that the  unefidition appropree de la norme de preuve,
accused committed the crime. He added that qu'ils peuestardt I'accue’coupable s'ils sont
instructions should not be given which would limit urs’ qu’il a commis le crime. Il ajoute que les
“reasonable doubt” to a doubt for which a reason  directives ne devraient pas limiter le «doute raison-
can be supplied. Fish J.A. then reviewed the trial  nahlan doute dont on peut fournir une raison.
judge’s corresponding errors. Le juge Fish examine ensuite les erreurs corres-
pondantes du juge du pex’

However, Fish J.A. held that the most troubling Toutefois, le juge Fish conclut que l'erreur la
error related to the trial judge’s references to  plus grave concerne les mentions du juge du pro-
“moral certainty”. While he recognized that refer- escrelativesa’la «certitude morale». Reconnais-
ring to “moral certainty” in a jury charge was not  sant que la mention de la «certitude morale» dans
necessarily fatal, he found thhitfchus prohibited  un expas‘au jury n'est pasatessairement fatale,
any equation between “proof beyond a reasonable il conclut quet Laficfius interdit d’assimiler la
doubt” and “proof to a moral certainty”. Accord-  «preuve hors de tout doute raisonrablee °
ing to Fish J.A., the trial judge’s references to  «preuve corresporalalat Certitude morale».
moral certainty amounted to the prohibited equa-  Selon le juge Fish, les mentions du jugeesiu proc’
tion. In light of this error and of the other flaws  relativeda’ certitude moralequivalaienta’ une
mentioned, Fish J.A. concluded that the charge, as  telle assimilation. Compte tenu de cette erreur et
a whole, gave rise to the reasonable likelihood that  des autres failles meeasiplenjuge Fish conclut
the jury misapprehended the criminal standard of  que I'exmieis son ensemble, donne keune
proof. Fish J.A. would have consequently ordered  probab#isonnable que le jury ait mal compris
a new trial. la norme de preuve en ragdifgnale. Le juge Fish

aurait donc ordorgmun nouveau pres.

IV. Issue IV. La question litigieuse

As already stated, this is an appeal as of right Tel que @&ja mentione;, la seule question dans
and the only issue raised is whether the majority of  ce pourvoi de plein droit est de savoir si les juges
the Quebec Court of Appeal erred in finding that  majoritaires de la Cour d’appel ebe®font
the trial judge’s charge to the jury was in substan-  erreur lorsqu’ils concluent que éekppsje du
tial compliance with the principles enunciated in  @®@&u jury est conforme pour I'essentiel aux

Lifchus. principesehon&s dand.ifchus.
V. Analysis V. L’analyse

In R v. Sarr, [2000] 2 S.C.R. 144, 2000 SCC L'arret R. c. Sarr, [2000] 2 R.C.S. 144, 2000
40, andR. v. Russell, [2000] 2 S.C.R. 731, 2000 CSC 40, ainsi que lestgiR"c. Russell, [2000] 2
SCC 55, anR v. Avetysan, [2000] 2 S.C.R. 745, R.C.S. 731, 2000 CSC 5R . et Avetysan, [2000]
2000 SCC 56, released concurrently herewith, the 2 R.C.S. 745, 2000 CSE@pb&sdén refne
principles set out by this Court Infchus, supra, temps que les psents motifs, appliquent les prin-
on the appropriate manner of instructing a jury on  cipes que notre Gmon&s dand.ifchus, pré-
the reasonable doubt standard were applied. As e, gitanta'la mangére appropgé de donner des
noted inStarr, Avetysan andRussell, the criterion,  directives au jury sur la norme du doute raisonna-
in reviewing a trial judge’s instructions to the jury,  ble. Comme le notent lets &afr, Avetysan et
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remains one of “substantial compliance” with theRussdll, le crittre de contfe des directives du
principles set out inLifchus (Starr, supra, at juge au jury est celui de la «confornfibur I'es-
paras. 237 and 243). An appellate court must sentiel» avec les priecipp&s dansLifchus
assess whether “the essential elements of a fair an8tarr,(aux par. 237 et 243). Les cours d’appel doi-
accurate instruction on reasonable doubt are pre- eentuér si «leselements essentiels d'une
sent and have been properly explaine@®arnr, directiveéquitable et exacte sur le doute raisonna-
supra, at para. 233), such that there is no reasona-  ble s’y trouvent et s'itéohtenh expliges»
ble likelihood that the jury misapprehended the Sarr, au par. 233), de sorte qu'il n'y a aucune
proper burden and standard of proof. The charge in  proleataitonnable que le jury ait mal compris
this case was delivered prior tifchus. However, le fardeau et la norme de preuve applicables. L'ex-
it was reviewed by the Quebec Court of Appeal epes I'espte aeté fait avantlLifchus. Cepen-
after Lifchus. dant, il aett examie” par la Cour d'appel du
Québec apzsLifchus.

At the outset, it is important to emphasize that, Il faut tout d'abord souligner que, comme lel’
asSarr, Russell andAvetysan have notedLifchus  notent les agfs Sarr, Russell et Avetysan, 'arrét
was aimed at improving a trial judge’s jury Lifchus visaita an€liorer les directives du juge du
instructions on reasonable doubt. Major J.'s words  g®@ui jury sur le doute raisonnable. Il convient
in Avetysan, at para. 12, bear repeating here: @pster ici ce que dit le juge Major dans

Avetysan (au par. 12):

It is worth stressing that the principlesliifchus are to Il est utile de souligner que les principeselbp@Es

be applied in a manner that will encourage improve- danset’aifchus doiventétre appliqes d'une fagn

ments in the wording of jury charges, but do not vitiate visaangliorer la formulation des expes’au jury,

past charges where the language used, although no mais ne rendent pas invalides desasbipes’s

longer preferred, meets the substantially correct test. A gemen’s’ils utilisent des expressions qui ne

jury charge given before or after théfchus decision devraient plus avoir cours, satisfont pour I'essentiel au

should not be faulted merely for imprecise language. ereriapplicable. Un expesiu jury argfieur ou post-

Rather, as was stated @&arr, supra, it should be rieua T'arrét Lifchus ne devrait pastfe jug dfectueux

reviewed to determine whether it substantially complies pour la seule raison que sa formulationeegeanipr”

with theLifchus principles. As applied iRussell, supra, s’agit plutt, comme le dit I'aef Starr de dsterminer

and Beauchamp, supra, the basic question remains: s'il est essentiellement conforme aux principes de

Does the charge, read as a whole, give rise to a reasoridafchus. Comme dans les affair&sissell et Beauchamp,

ble likelihood that the jury misapprehended the correct ecifi@s, la question de base demeure celle de savoir si

standard of proof? If not, the charge is adequate. I'expois” dans son ensemble, donne heune pro-
babilité raisonnable que le jury ait mal compris la norme
de preuve applicable. Si l&ponse estagative, I'ex-
pos est adfuat.

As was stated ifRussell (at paras. 23 and 24), Tel que mentione” dans l'aret Russell (aux 18
since we are dealing with the Court of Appeal's par. 23 et 24), puisque nous traitons de I'examen
review of a trial judge’s jury charge on reasonable  qu’a fait la Cour d’'appel de kexhofige du
doubt, the following points must be kept in mind.  @®cau jury sur le doute raisonnable, nous

devons gardea T'esprit les points suivants:

The appellate assessment of substantial compliance evallation en appel de la conforenppour I'essen-
with theLifchus principles in cases where the trial judge tiel avec les prin@pes&s dandlifchus, dans des
did not have the benefit of that decision, and may have (ctsjage n'a pas pudpéficier de cet agtet al'il a
used, in parts of the charge, language that will likely be eeattililis, dans des parties de son exa&s for-
discontinued in the future or omitted parts recom- mulations qui seront probablement abasddané-
mended irLifchus, is not a mechanical task. Rather, it is nir, ou a omis ceréments recommaed” dans
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a judgment call on whether the deficiencies in theLifchus, n'est pas uneathe machinale. Il s’agit plot™

charge fall below thé.ifchus standard such as to cause de juger si &dsctliosies de I'expos’font qu’il ne

serious concern about the validity of the jury’s verdict, respecte pas la etable parLifchus, ce qui sowd-

and lead to the conclusion that the accused did not have verait des craiigeses” quard la validi€ du ver-

a fair trial. dict du jury et pourrait menerla conclusion que I'ac-
cusg n'a pas bréficie d’'un proes équitable.

The appellate review of substantial compliance with L'examen en appel de la coafpouitTessentiel
Lifchus is inevitably in a transitional phase. Instructions alidchus est irévitablement en phase de transition.
along the lines articulated ihifchus, and applied in Des directives qui suivent les lignes directeicen&es
Sarr, will assist future juries in better understanding damehus, et appliqees dansSarr, aideront les
their tasks, and will ensure that the fact-finding process esjarl'avenir,a mieux comprendre leuolg et garan-
at trial truly respects the fundamental requirements of tiront que le processuedappn des faits au pres”
proof beyond a reasonable doubt. In this respect, the respadtablement les exigences fondamentales de
failure of jury charges prior thifchus to reflect its prin- la preuve hors de tout doute raisonnabtet égard, le
ciples cannot be taken to raise by that alone the spectrefautdde certains expes’au jury amfieursa Lifchus
of an unfair trial or miscarriage of justice. Having said decteflles principestablis dans cet &r'he peut pas
that, courts in our country have been and will continue donner naisadacseul au spectre du pesciréqui-
to be vigilant to ensure that unfair trials and miscar- table ou de l'erreur judiciaireet@ntalés tribunaux

riages of justice do not go unremedied. de notre pays one w&illcontinueront de veillea °
remédier aux proes iréquitables et aux erreurs judi-
ciaires.

Applying the foregoing observations to the Appliguant ces observations aux motifs de la
majority decision of the Court of Appeal, | can  mapnité la Cour d’appel, je ne vois aucune rai-

find no reason to intervene in the majority’s hold-  son d’intervenir dans sa conclusion selon laquelle

ing that, in effect, there was substantial compliance  I'expos causetait en fait en conformétpour
with the Lifchus principles. Accordingly, the I'essentiel avec les principesn@&s dand.ifchus.

appeal is dismissed. Par cegsient I'appel est rejet’

Appeal dismissed. Pourvoi rejeté.
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