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cerne le caractére volontaire de la confession?

During the police investigation of a series of eight

Au cours d'un interrogatoire policier portant sur une

fires, the accused agreed to submit to a polygraph. Theerie & huit incendies, l'acorisl accet’'de se soumet-

test took place in a motel and the police audiotaped the
events. The accused was informed of his rights to
silence, to counsel, and to leave at any time. He was also
informed that while the interpretation of the polygraph
results was not admissible, anything he said was admis-
sible. At the conclusion of the test, around 5 p.m., the
officer conducting the test informed the accused that he
had failed it. The accused was reminded of his rights
and questioned for one hour. At 6:30 p.m., a second
officer questioned the accused and, after 30 to 40 min-
utes, the accused confessed to setting the fire to his
fiancée’s car and provided the police with a statementA
He appeared emotionally distraught at this time. The
accused was arrested and warned of his rights. At the
police station, he was placed in an interview room

a tre fest polygraphique. Le test a eu lieu dans un
motel et les policiers ont earsgisidnde audio ce
qui s'gresd’accug” aete informgé de son droit

de garder le silence, de sanl@ssistance d’'un avo-
cat et de son droit de s’en aller en tout teggde- Il a ~
etérinformé que, quoique linterptation desasul-
tats du test polygraphique ne soit pas admissible en
preuve, teataration de sa partefait. A la fin du
test, vers 17 h, le policier dbadrginistrer le test a

a ldccug qu'il 'avait écho. Apres avoir rappela
lacassdroits, on I'a interregpendant une heure.

18 h 30, un second policier a intereojaccug et,

esafffa 40 minutes, celui-ci a avewavoir incendd’
I'automobile de s fetrfourni une etlarationa’ la
police. L'a&pasaissait boulevess’ ce momentd. Il

equipped with videotaping facilities where he was ques- et aret et inforn& de ses droits. Au poste de police,

tioned about the other fires. Around 8:30 p.m. and 9:15
p.m., the accused indicated that he was tired and wanted

lscaust pla€ dans une salle d’entrevue eet
a@eighdténregistrement magtoscopique, wil a

to go home. He was informed that he was under arreste inferrog sur les autres incendies. Vers 20 h 30 et

and he could call a lawyer but that he could not go
home. A third officer took over the interrogation at 9:52

21 h 15, l'acausdiqe qu'il était fatigl€ et qu'il
voulait remtdarmaison. Il &t informeé qu’il était en

p.m. He questioned the accused until about 11:00 p.metat d’arrestation et qu’il pouvait appeler un avocat,

at which time the accused confessed to setting seven of
the eight fires. The accused was then seen crying with
his head in his hands. The police then took a written
statement from the accused. He was placed in a cell to
sleep at 2:45 a.m. At 6:00 a.m., a police officer noticed

that the accused was awake and asked whether he would

mais qu’il ne pouvait retourner chez lui. ddmetroisi’
policier a poursuivi l'interrogafrér de 21 h 52.

Il a interddggcug jusqua 23 h environ;a’ ce
momdisteCug” a avoe qu'il avait allung” sept des

huit incendieset® au” en pleurs, laeté entre les
mains. La police a ensuite recuedtianagord”

agree to a re-enactment. On the tape of the re-enacterite de I'accus’A 2 h 45, laccus’a€te enferne’ dans

ment, the accused was informed of his rights and was
advised that he could stop the re-enactment at any time.
The police drove the accused to the various fire scenes,
where he described how he had set each fire. The
accused was charged with seven counts of arson. The
trial judge ruled on &oir dire that the accused’s state-
ments, including the video re-enactment, were voluntary
and admissible, and subsequently convicted him on all

une cellule pour qu'il puisse Aosntiy.un policier
s'est rendu compte que €ices/eille et il lui a
dersaincbnsentait‘prendre pard une reconstitu-
tion. L'enregistrement de la reconstitetmrmué
kneds informé de ses droits et qu'il et avi€
qu’il pouvait en tout temps metteelfimeconstitution.
Les policiers ont conduitéaacudivers endroitsuo”
les incendies avaient ea, llagcclg’ leur a @crit

comment il avait allumchaque incendie. llet& accus”

de sept chefs d’'incendie criminel. Le juge du pma,

au terme d’'un voir-dire, estienque les éClarations de
'accus, ainsi que la bande &d de la reconstitution,
étaient volontaires et admissibles, et il a par la suite
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counts. The Court of Appeal excluded the confessionsecla& I'accug coupable de tous les chefs d’accusation.
and entered an acquittal. La Cour d'appetcar€ les confessions et inscrit un
acquittement.

Held (Arbour J. dissenting): The appeal should be Arrét (le juge Arbour est dissidente): Le pourvoi est
allowed and the conviction restored. accueilli et égldfation de culpabittest etablie.

Per L'Heureux-Dulg, McLachlin, lacobucci, Major, Les juges L'Heureux-Dub, McLachlin, lacobucci,
Bastarache and Binnie JJ.: The confessions rule focuses Major, Bastarache et Binagle ldes confessions
not just on reliability but also on voluntariness broadly s’attache non seulemkentguestion de la fiabiét
defined. The common law confessions rule can offer regaementa’la question du carasE volontaire,
protections beyond those guaranteed by Ghsadian considrée au sens large. Lagle des confessions de la
Charter of Rights and Freedoms. While it may be appro- common law peetBblir d’autres garanties que celles
priate in certain cases to interpret one in light of the evpes par |&Charte canadienne des droits et libertés.
other, it would be a mistake to assume one subsumes the Bien qu'il puwesspprope, dans certains cas, d'in-
other entirely. In defining the confessions rule it is tergr'un ensemble de droits au regard de l'autre, il
important to keep in mind its twin goals of protecting serait errda’ pesumer que l'un de ces ensembles
the rights of the accused without unduly limiting subsumeeesttient l'autre. Enafinissant la egle des
society’s need to investigate and solve crimes. confessions, il est important d'degprit le double

objectif de cetteagle, qui est de preger les droits de
'accuss sans pour autant restreindreundgnt la eces-
saire facukt’de la so@f® d’enqeter sur les crimes et de
les Esoudre.

The application of the confessions rule is of necessity L'application dedk rdes confessions est, par
contextual. Hard and fast rules simply cannot accountecessi, contextuelle. Il n'y a tout simplement pas de
for the variety of circumstances that vitiate the volunta- egle'simple et rigide qui permette de tenir compte des
riness of a confession. When reviewing a confession, a diverses circonstances susceptibles de vicierde caract
trial judge should therefore consider all the relevant fac- volontaire d’'une confession. Le jugeedudprbtenir
tors. The judge should strive to understand the circum- compte de tous les facteurs pertinents lorsqu’il examine
stances surrounding the confession and ask if it gives une confession. Le juge doit s’efforcer de bien compren-
rise to a reasonable doubt as to the confession’s volunta- dre les circonstances de la confession et se demander si
riness, taking into account all the aspects of the rule. elleevamilun doute raisonnable quant au caract’
The relevant factors include threats or promises, oppres- volontaire de la confession, en tenant compte de tous les
sion, the operating mind requirement and police trick- aspects aglla Parmi les facteurs pertinents, men-
ery. While obviously imminent threats of torture will tionnons les menaces ou les promesses, l'oppression,
render a confession inadmissible, most cases will not beetat Ii'esprit conscient et les ruses pelies. Bien que
so clear. The use of veiled threats, for instance, requires des menaces de torture clairement imminente rendent
close examination. The police may often offer some une confession inadmissible, la plupart des affaires ne
kind of inducement to the suspect to obtain a confes- sont pas aussi nettes. Learéesunsehaces veds,
sion. This becomes improper only when the induce- par exemple, doit faire I'objet d’'un exaraeh geat’
ments, whether standing alone or in combination with souvent arriver que les policiers offrent une certaine
other factors, are strong enough to raise a reasonable forme d’encouragement au suspect en vue d’obtenir une
doubt about the voluntariness of the confession. An confession. Cela ne devient inacceptable que lorsque les
important consideration in all cases is to look fauel encouragements -a éux seuls ou comh@sa d'autres
pro quo offer by interrogators, regardless of whether it facteurs — sont importants au point de soulever un
comes in the form of a threat or a promise. Oppressive doute raisonnable quant arecaddohtaire de la
conditions and circumstances clearly also have the confession. Dans tous les cas, une question importante
potential to produce an involuntary confession. In congsiste demander si les interrogateurs ont offert
assessing oppression, courts should consider whether a une contrepartie, que ce soit sous forme de menaces ou
suspect was deprived of food, clothing, water, sleep, or de promesses. |l est clair que des conditions et des cir-
medical attention; was denied access to counsel; was constances oppressiegsleomnt susceptibles de
confronted with fabricated evidence; or was questioned donnea lo&s confessions involontaires. Le tribunal
aggressively for a prolonged period of time. The operat- appefterminer s'il y avait oppression doit exami-
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ing mind doctrine only requires that the accused knows
what he is saying and that it may be used to his detri-
ment. Like oppression, the operating mind doctrine

ner si onalerstspect de nourriture, detements,
d’eau, de sommeil ou de ediogur)’si on lui a
eefassistance d’'un avocat, si on I'a mis eaggrice

should not be understood as a discrete inquiry com- eléménts de preuve fabrigei‘ou si on I'a interragde

pletely divorced from the rest of the confessions rule.
The operating mind doctrine is just one application of
the general rule that involuntary confessions are inad-
missible. Lastly, the police use of trickery to obtain a
confession must also be considered in determining
whether a confession is voluntary or not. This doctrine
is a distinct inquiry. While it is still related to voluntari-
ness, its more specific objective is maintaining the
integrity of the criminal justice system. There may be
situations in which police trickery, though neither vio-
lating the right to silence nor undermining voluntariness
per se, is so appalling as to shock the community. In
such cases, the confessions should be excluded.

coffiegxcessivement agressive pendant @niegé pro-

éend a tleorie de IEtat d’esprit conscient exige seu-
lement que Bagacisé ce qu'il dit et que sesctira-
tions peuetret (tiliges contre lui. Tout comme
I'oppressionedaighde 1Etat d’esprit conscient ne
doitgtiees considfée comme une engt€ distincte,
comf@ment dissoeg du reste de l&gle des confes-
sions. earithde IEtat d’esprit conscient n’est qu’une
application degle grérale selon laquelle les con-
fessions involontaires sont inadmissibles. Enfin, la ques-
tion de savoir si les policiers oatdgfisises en vue
d’obtenir la confessiorghli#émenefre prise en con-
era@h pour dferminer si une confession est volon-

taire ou non. Cette #orie €tablit une analyse distincte.
Bien gu’'elle soit elle aussidé au caraete volontaire,
elle vise plus pcigmenta peserver 'inEgrite du sys-
teme de justicegaiale. Il peut survenir des situations o”
qguoique la ruse utileg par les policiers ne porte pas
atteinte au droit au silence ni ne mine le canacvolon-
taire de la confession comme tel, elle soit si odieuse
gu’elle choque la collectivét’ Dans de tels cas, les con-
fessions doivengtte EcarEes.

In sum, because of the criminal justice system’s over-
riding concern not to convict the innocent, a confession
will not be admissible if it is made under circumstances

that raise a reasonable doubt as to voluntariness. Volun-
tariness is the touchstone of the confessions rule and a

useful term to describe the various rationales underlying
the rule. If the police interrogators subject the suspect to
utterly intolerable conditions, or if they offer induce-

Resumnér, comme le souci premier du sgst de
justc®lp” est dViter qu'un innocent soitetlag
coupable, une confession ne sereepadnissible si

elfefaite dans des circonstances qui seeht un
doute raisonnabla goantaraete volontaire. Le
eseacblontaire est la pierre d'assise deelgle des
confessions et une expression utilecpriried”
divers fondements de @gte. 1ISi les policiers qui

ments strong enough to produce an unreliable confes-enent Tinterrogatoire soumettent le suspectes con-

sion, the trial judge should exclude it. Between these
two extremes, oppressive conditions and inducements
can operate together to exclude confessions. If the trial
judge properly considers all the relevant circumstances,
then a finding regarding voluntariness is essentially a
factual one, and should only be overturned for some pal-
pable and overriding error which affected the trial
judge’s assessment of the facts.

ditionsadatt ‘intoBrables ou s'ils lui donnent des

encouragements assez importants pour qu'il fasse une

confession non fiable, le juge etu dwibetarter

cette confession. Entre ces @muxseXeXistence

d’'une combinaison de conditions oppressives et d’en-
couragements peut avoir pour effehet diexalu-
sion d’'une confession. Si le juge ds Enoamine
comme il se doit toutes les circonstances pertinentes,

une conclusiona lI'egard du caraete volontaire est
essentiellement de nature factuelle et ne elvé nfir-

mée que si le juge a commis une erreur manifeste et
dominante qui a faussSon apmcCiation des faits.

In this case, the Court of Appeal applied the wrong
standard of appellate review. Determining whether or
not a confession is voluntary is a question of fact, or of
mixed law and fact. Therefore, a disagreement with the
trial judge regarding the weight to be given various

En despla Cour d’appel a appligdd mauvaise
norme deotmetn appel. La question de savoir si une
confession est volontaire ou non est soit une question de
fait, soit une question mixte de fait et de droieEn cons”
guence,egacdord avec le juge du pescrelative-
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pieces of evidence is not grounds to reverse a finding on
voluntariness. The Court of Appeal also reached the
wrong conclusion with regard to voluntariness. The

police conducted a proper interrogation. The accused
was fully apprised of his rights at all times. The police

guestioning, while persistent and often accusatorial, was
never hostile, aggressive, or intimidating. In this con-

text, the alleged inducements offered by the police do
not raise a reasonable doubt as to the confession’s
voluntariness.

ment au poids gu’il convient d'aacdrders&lé-

ments de preuve n'est pas un motif justifiant d’infirmer
sa conclasl@gard du caraete volontaire. La Cour

d’'appel a en auteertiduvaise conclusion en ce qui
concerne le eegaatlontaire. Les policiers ont neen”
l'interrogatoirecae Eguliere. L'accus”a€t plei-
nement irfaensSes droits tout au long du processus.

Les questions des policiers, bien que persistantes et sou-

vent accusatmte®nn’jamais hostiles, agressives

ou intimidantes. Dans ce contexte, les encouragements

reprocles aux policiers ne sauent pas de doute rai-
sonnable quant au caram volontaire des confessions.

In particular, the police did not improperly offer leni-

Plus partenéiment, les policiers n'ont paseigu-

ency to the accused by minimizing the seriousness ofererfient fait une offre deestiencea’l'accug en mini-

his offences. While the police did minimize the moral
significance of the crimes, they never suggested that a
confession would minimize the legal consequences of
the accused’'s crimes. As for the offers of psychiatric
help, at no point did the police ever suggest that the
accused could only get help if he confessed. There was
never any insinuation of guid pro quo. The police did
suggest that confession would make the accused feel
better, that his fiare® and members of the community
would respect him for admitting his problem, and that
he could better address his apparent pyromania if he
confessed. However, read in context, none of these
statements contained an implied threat or promise. As to
the alleged threats against the accused’s dianttiere

misant la gradét’ses infractions. Quoiqu'il soit vrai

que les policiers ont enitdanpetEe morale des
crimes, ils n‘ont jamais kigshdrea’ 'accug’

gu’une confession de sa part aurait pour effieed’att”
leseqoances juridiqgues de ses crimes. Quant aux
offres d’assistance psychiatrique, les policiers n’ont

jamais laissentendrea I'accu€ qu’il obtiendrait de

I'assistance uniguement s'il faisait une confession. Les

policiers n'ont janeaisq(€ la possibilé” d’'une con-

trepartie. Les policiers oreg Emsshdrea lI'accug
gu’il se sentirait miesxaapit confegsses crimes,
que sadiabdés membres de la collectvlg res-
pecteraient pour avoir admis qu’il avaitamepedbl’

gu’il pourrait plus facilemenésdudre son probine

were moments when the police intimated that it mightevidént de pyromanie s’il faisait une confession. Cepen-

be necessary to question her to make sure she was not

involved in the fires. The relationship the accused had
with his fian&e was strong enough potentially to induce
a false confession were she threatened with harm. How-
ever, no such threat ever occurred. The most they did
was promise not to polygraph her if the accused con-
fessed. Given the entire context, the most likely reason
to polygraph her was not as a suspect, but as an alibi
witness. This is not a strong enough inducement to raise
a reasonable doubt as to the voluntariness of the
accused’s confession. The timing of the comments
regarding his fianeé suggests that there was no causal
connection between the police inducements and the sub-
sequent confession. The police did not improperly abuse
the accused’s trust to obtain a confession. The Court of
Appeal criticized the police for questioning the accused

dant, compte tenu du contexte dans lequetéelles ont ~
faites, aucune deedagmtibns ne comportait de
menace ou promesse implicite. Quant aux menaces qui
auetiefiaites concernant la fiaee'de 'accus, il y
a eu des momedats mliciers ont laigsentendre
gu'il powetiat ri€cessaire d'interroger celle-ci pour
s’assurer quietit as impligeé dans les incen-
dies. Le lien qui existait entre Basauaneétait
suffisamment fort pour inciterel’acdase une
fausse confessioptsitalieenaeé de subir un pji-
dice. Cependant, une telle menace n'et§afaites
Les policiers ont tout au plus promis qu’ls ne lui
feraient pas subir de test polygraphiquessiaiaccus”
sait une confession. Compte tenu de I'ensemble du con-
texte, la raison la plus probable de lui faire subir le test
polygraphietaitnbas en tant que suspect, mais plu-

in such a gentle, reassuring manner that they gained hist cotfime ¢moin susceptible dtablir un alibi. 1l ne

trust. This does not render a confession inadmissible.
Lastly, to hold that the police conduct in this interroga-
tion was oppressive would leave little scope for police
interrogation. They were always courteous; they did not

s’agit pas d’'un encouragement suffisamment important
pour soulever un doute raisonnable en ce qui concerne
le camraatolontaire de la confession de l'aczuké
momefgsoremarques concernant la fieade I'ac-

deprive the accused of food, sleep, or water; they never e anisté faites tend indiquer qu'il n’y a pas de lien

denied him access to the bathroom; they fully apprised

de causalit les encouragements des policiers et la
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him of his rights at all times, and they did not fabricate confession faitequirsiment. Les policiers n'ont pas
evidence. While the re-enactment was admittedly done uniedit abus'de la confiance de I'acausifin d’obte-
at a time when the accused had had little sleep, he was nir une confession. La Cour d’appel reproche aux poli-
already awake when they approached him, and was told ciers d'avoir ietéaogli€ d'une fapn si douce et
that he could stop at any time. rassurante qu’ils ont obtenu sa confiance. Cela ne rend
pas une confession inadmissible. Finalement, conclure
gue la conduite des policiers au cours de cet interroga-
toire était oppressive ne laisserait pas une grande marge
de manceuvre aux policiers quienent des interroga-
toires. Les policiers ont toujouet®” courtois; ils n'ont ni
empeche l'accug de dormir ni prie’ce dernier d’eau ou
de nourriture; ils ne l'ont jamais emqgt¥ d'allera la
toilette; ils I'ont pleinement informde ses droits tout
au long du processus et n'ont pas fabeigl€ preuve.
Bien qu'il faille reconnéfe que la reconstitution et&
faite 2 un moment w 'accu€ avait peu dormi, ce der-
nier était dsja réveille quand les policiers lui ont
demane’ s'il voulait se livrera’la reconstitution et ils
'ont avisé qu'il pouvait y mettre fin en tout temps.

The mere failure to tell a suspect that the polygraph is Le simple fait d’'omettre d’indiquer au suspect que les
inadmissible will not automatically produce an involun- esultats du test polygraphique sont inadmissibles en
tary confession. Courts should engage in a two-step pro- preuve n'a pas automatiquement pour effet de rendre la

cess. First, the confession should be excluded if the confession involontaire. Les tribunaux doivent appliquer
police deception shocks the community. Second, even if  emmaithe en deustapes. Prerarement, la confes-
not rising to that level, the use of deception is a relevant sion elmt EcarEe si le subterfuge des policiers
factor in the overall voluntariness analysis. Here, the choque la collecbétixemement, refme si le sub-
police made it abundantly clear to the accused just what terfuge n’atteint paseeaggavie, 'utilisation du
was admissible and what was not. The accused was not subterfuge est un facteur pertinent dans I'analyse glo-
confused on this point. Further, although the police bale du eagacblontaire. En I'emze, les policiers
exaggerated the accuracy of the polygraph, merely con-  emtl&irement indicqeid I'accu€’ ce quietait admis-
fronting a suspect with adverse evidence — even exag- sible et ce geiaitepls. L’'accush'était pas confus
gerating its accuracy and reliability — will not, standing sur ce point. En outre, bien que les policiers aient exa-
alone, render a confession involuntary. Finally, tactical eré iexactitude du polygraphe, le simple fait de mettre
disadvantage to the defence when a suspect confesses un suspestercepd’'urelément de preuveedivo-
following a polygraph is not relevant to the voluntari- rable -emm”en exagrant I'exactitude et la fiabibt”
ness of the confession; instead, if anything, it simply deck&ghént — ne rend pass Ui seul la confession
suggests prejudicial effect. However, given the immense involontaire. En dernier lieu, le fait geferdaed”
probative value of a voluntary confession, exclusion is subisseesavdntage d’ordre tactique si I'aceusit
inappropriate. une confession apravoir subi un test polygraphique
n'est pas pertinent pour ce qui est du caractolon-
taire de la confession; tout au plus seiggt-il plubt
I'existence d'un effet mjudiciable. Cependant, vu I'im-
mense valeur probante d'une confession volontaire,
I'exclusion n'est pas une solution appreai’

Per Arbour J. (dissenting): There were improper Le juge Arbour (dissidente): Les policiers qui ont
inducements held out by police officers who interro- integrdgCcu® lui ont fait des incitations inaccep-
gated the accused and these inducements, considered tables quergessidimulativement ainsi que con-
cumulatively and contextually in light of the “failed” textuellement en tenant compte dehbe» au test
polygraph test, require the exclusion of the accused’s polygraphiqueenatul’exclusion des etlarations
statements. Moreover, the proximity and the causal con- de lacbesplus, le peu de tempsouE et le lien de
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nection between the “failed” polygraph test and the con- caeisatitte le test polygraphiquectioe» et I'ob-
fession also compels this result. While some deference tention de la confession exigsodtae Bien qu'il
is always required because of the privileged position faille toujours faire preuve d'un certaidelegenue
from which the trial judge assesses credibility, including en raison de la positioegiéed partir de laquelle le

on avoir dire, appeal courts must ensure that the ques- juge degdwalue la cedibilité, entre autrea l'oc-

tion of the voluntariness of a confession was correctly casion d’un voir-dire, les tribunaux d’appel doivent s’as-
decided by the trial judge, in accordance with the appli- surer que le juge @3 pradguatementetidé de la

cable law, and on a reasonable view of the facts. guestion duecarsotontaire d’'une confession, con-

formément au droit applicable et selon une intetgr”
tion raisonnable des faits.

The statements were obtained as a result of fear of eefardfions de I'accesont €& obtenues par
prejudice or hope of advantage held out by persons in crainte dajudipe€ ou dans l'espoir d’'un avantage
authority. Repeated threats and promises were made. dispenBomis par des personnes en situation d’'au-

They were often subtle, but against the backdrop of the etdm@S policiers ont fait des menaces et des promes-
polygraph procedure, they overwhelmed the free will of  sesafEépétte. Ellesetaient souvent subtiles, mais
the accused. The overall interrogation strategy was casisl avec la predure polygraphique en aré-
sound, and although it relied on considerable deception plan, elles ont suljuglon€ de I'accus! La strag*

on the part of the police, that in itself is neither illegal gie globale de l'interrogataitevalable et, bien que
nor sufficient to vitiate the voluntary nature of a confes- les policiers aient eu abondamment recours au subter-
sion. The line is crossed when, as here, improper fuge, de telles manceuvres ne sont eegalesinll’
inducements are put forward by persons in authority in suffisantes pour vicier leraaibntaire de I'aveu.

an oppressive atmosphere, undermining the interrogated La limite est franchie lorsque, commean tesp”
person’s control over his mind and will. First, the prom- personnes en situation déadtmit’des incitations

ise of psychiatric help was improper. While it is true inacceptables dans une ameosppressive, minant
that the police did not explicitly tell the accused that the ainsi ldris@que possde la personne interreg de
only way he could get psychiatric help was if he con- son esprit et de saevdhwaetiérement, la promesse
fessed, this was the clear implication of what was said. d'assistance psychietsaigiieappropee. Bien qu'il
Second, after the accused’s initial confession, the police soit vrai que les policiers n'ont pas diementass”

minimized the seriousness of the additional legal conse- 'acgues’la seule é@n pour lui d’obtenir de 'assis-
quences that would flow from a confession to all the tance psychiateigitede passer aux aveux, il n’en
fires, suggesting to the accused that it made no differ- reste pas moineitec@irement ce quetait sous-
ence whether he had set one or ten fires and that if he entenduememeént, a@s la confession initiale de
confessed, the other fires could be bundled with the car l'actes policiers ont minimésla gravi€' des cores”

fire. This was clearly improper. Third, the threat to quences juridiques additionnelles eqaulataient
interrogate the accused’s fi@e clearly suggested that d’'une confession concernant tous les incendies, laissant
the accused could spare her his predicament by admit- entantieecug qu’il n'y avait aucune diéffence

ting his sole involvement in all the fires. The relation- entre le fait d’allumer un incendie ou dix, et que s'il
ship between her and the accused was such that the avouait, les incendies des immeubles puterraient ~
threats to implicate her placed impermissible pressure regsaayEc celui de la voiture. Cette suggestiaiit -
on the accused to confess. The foregoing representations clairement inagpropisEmement, la menace
constituted threats, promises and inducements within the d'interroger laediate I'accus’laissait clairement
meaning of the confessions rule and, when combined entendre que d'gmmu&it luiepargner la situation
with the prevalent ambiguity concerning just what was difficile qu’il vivait en avouant que Ilui efaiil
and was not admissible in court against the accused, as implans tous les incendies. La relation entre 'ac-

well as the oppressive atmosphere created by the “infal- e @usa fianeéétait telle que les menaces de lelen”

lible” polygraph test, they are sufficient to raise aa cette affaire ont exezcline pression inacceptable sur
reasonable doubt as to voluntariness of the accused’s s’ qu'il fasse une confession. Ces affirma-
confessions. The combination of the lies and misrepre- tions constituaient des menaces, des promesses et des
sentations, which are not impermissible, with the incitations au sens egldades confessions et, conju-
inducements, which are, caused the accused to makeeesgul’ambiguté qui Egnait relativement ‘ce qui
involuntary admissions. At the very least, the trial judgeetait”admissible ou non en cour contre l'aecuet’a
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had to have a reasonable doubt about the application of
the classic voluntariness rule.

lateresmippressive eée par I'«infaillibilitt» du
test polygraphique, elles sont suffisantes pour soulever

un doute raisonnable quant au caeetvolontaire des
confessions de I'accas’L’effet conjuge” des affirma-
tions trompeuses et des mensonges qui ne sont pas inter-
dits en soi d’'une part, et des encouragements qui le sont
d’autre part, aa'mon avis poussl'accug a faire des
aveux non volontaires. Le juge du pescuraifa’tout le
moins di" avoir un doute raisonnable quant'applica-

tion de la egle classique du caract volontaire.

In addition, the statements are inadmissible on the
basis that the manner in which they were obtained by
the police places the accused in the unfair position of
having to lead prejudicial, unreliable and inadmissible
evidence against himself in order to impeach the verac-
ity of the statements obtained. The admission into evi-
dence of a confession, given in circumstances where it is
intimately linked to a “failed” polygraph test, as it was
in this case, is wholly inconsistent with the holding of
this Court inBé&land and severely, and unjustifiably,
prejudices an accused’s fair trial interests. Since the
confession and the polygraph are so intimately linked,
the accused will unavoidably have to reveal having
failed the polygraph if he wishes to cast doubt on the

En outreetdarations en question sont inadmis-
sibles pour le motif que Erendomt elles onetd
obtenues par les policiers place Haosushe situa-
tion injuste, savoir qu'il doit produigénment de
prewjadmiable, peu fiable et inadmissible pour
mettre en doutdeit/ des dclarations obtenues.
L’admission en preuve d'une confession, faite dans des

circonstanceslle’est intimementdga un test poly-
graphigeehe®&», comme ce fut le cas en l'esp,

est tautfait incompatible avec laedision de notre
Cour daret B#fehd et porte une atteinte grave et
injastiil droit de I'accesi un proes équitable.
Lorsque l'aveu et le test polygraphique s@it@ussi
tememtllaiccus’devra ieVitablementetéler qu'il a

truthfulness of his confession. This comes at too high &cho& au test s'il veut mettre en doute Eracig de sa

cost to the accused’s fair trial interests. He is forced to
incriminate himself by introducing an otherwise inad-
missible piece of evidence which cannot help but
strengthen what is often the sole evidence against him.
Given the unparalleled weight attributed to confessions,
the prejudicial effect that flows from an accused’s refer-
ence to his “failed” polygraph test is overwhelming.
Therefore, confessions should be excluded where, as

confession. @elarcitrop grand risque pour le droit
de l'aecusin proeséquitable. L'accus’est fore de
s'incriminer en introduisaettmerit de preuve qui

serait autrement inadmissible et qui ne peut manquer de
renforcer ce qui, bien souvent, est la seule preuve dont
on dispose contre lui. Vu le poids exceptionnel qui est
atteilawX confessions, I'effet g@jtidiciable de la men-

tion par ure algcgsh test polygraphiqueckiowE»

here, the accused, because of the intimate causal and encesi€. Par coegjuent, une confession devreite
temporal connection between a “failed” polygraph and aecarfe dans les casupcomme en l'esgre, I'accus”

subsequent confession, is unable to demonstrate fully
the impact of the circumstances surrounding its making

n'est pas en meseneodérel’ pleinement, en raison
de la prexiait's le temps et du lien de causalit’

without inevitably introducing the polygraph evidence. etroit qui existent entre le test polygraphiqeehkoE>
et la confession subguente, l'incidence des circons-
tances entourant la confession sans introduiewita
blement la preuve obtenue par polygraphe.
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506, [1998] N.S.J. No. 19 (QL), qui a accueilli
'appel de Bacsusit’ les @clarations de cul-
pabiliet inscrit des acquittements. Pourvoi

accueilli, le juge Arbour est dissidente.
William D. Delaney, pour I'appelante.

Arthur J. Mollon, c.r., et Marian Mancini, pour
Pintie.”

Gary T. Trotter, pour I'intervenant le procureur
g¥ral de I'Ontario.

Michael Code et John Norris, pour l'interve-

nante la Criminal Lawyers’ Association (Ontario).

jugement des juges
L'HeurewePwitLachlin, lacobucci, Major,

Bastarache et Binnie rendu par

LE JUGE IACOBUCCI —

I. Introduction

This appeal requires this Court to rule on the Pour trancher le psent pourvoi, notre Cour doit 1

common law limits on police interrogation. Specif-

ically, we are asked to decide whether the police

statuer sur les limites que la common law impose
aux interrogatoires policierscddeplas parti-

improperly induced the respondent’s confessions ermlion nous demande decder si les poli-

through threats or promises, an atmosphere of
oppression, or any other tactics that could raise a

ciers egul@fement obtenu les confessions de
I'm@émTui faisant des menaces ou des promes-
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reasonable doubt as to the voluntariness of his con-  seseamt crie atmospehé d’oppression ou en
fessions. | conclude that they did not. The trial  utilisant d’autres tactiques susceptibles de soulever
judge’s determination that the confessions at stake  un doute raisonnable quant atecaobmitaire
in this appeal were voluntarily given should not des confessions. J'en arlaveonclusion qu'ils
have been disturbed on appeal, and accordingly the  n’ont rien fait de celecitiarddu juge du pro-
appeal should be allowed. eg gque les confessions en litige dans kEsg@nte

affaire onteté faites volontairement n’aurait pas d”

étre infirmée en appel et, en catgience, le g

sent pourvoi devraiette accueilli.

In this case, the police conducted a proper inter- En I'esgce, les policiers onteguliérement
rogation. Their questioning, while persistent and  endiriterrogatoire. Leurs questions, bien que
often accusatorial, was never hostile, aggressive, persistantes et souvent accusatteeEnt n’”
or intimidating. They repeatedly offered the jamais hostiles, agressives ou intimidantes. lls ont
accused food and drink. They allowed him to usea plusieurs reprises offed manger et ‘boirea

the bathroom upon request. Before his first confes-  I'axdlsiui ont permis d’allea la toilette lors-
sion and subsequent arrest, they repeatedly told  qu'il le demandait. Avant serpreoniession et
him that he could leave at any time. In this context,  Il'arrestation qui eecauld, ils lui ont dita

the alleged inducements offered by the police do  maintes reprises qu’il pouvait s’en aller en tout

not raise a reasonable doubt as to the confessions’  temps. Dans ce contexte, les incitations ou encou-

voluntariness. Nor do | find any fault with the role  ragements repmabk policiers ne sauent pas

played by the polygraph test in this case. While the  de doute raisonnable quant anecacdahtaire

police admittedly exaggerated the reliability of des confessions. En outre, je n'estime pas que le

such devices, the tactic of inflating the reliability ole“jo par le test (ou examen) polygraphique

of incriminating evidence is a common, and gener-  (aussi epmdf du dfecteur de mensonges)

ally unobjectionable one. Whether standing alone,  pugsse critique en I'espce. Bien qu'il faille

or in combination with the other mild inducements  recaneajue les policiers ont exaxg’la fiabilité

used in this appeal, it does not render the confes-  de cet appareil, la tactique qui @orsiste [a

sions involuntary. fiabile”d'une preuve incriminante esfpandue et
n'a géréralement rien deeprehensible. Qu'on la
considre isoEment ou en conjugaison avec les
autres ¢€geres mesures d’encouragement géis”
en l'esgce, cette tactique n'a pas pour effet de
rendre les confessions involontaires.

Il. Facts Il. Les faits

The facts surrounding the respondent’s interro- Les faits relatifsa” I'interrogatoire de l'intine”
gation are obviously central to the resolution of  ont de tevigehce une importance cruciale pour

this appeal, and | will refer to them throughout my  lissue dis@nt pourvoi, et je vais m'gférer au
legal analysis. At this point, | will simply give an  fil de mon analyse juridiquee stade-ci, toute-
overview. fois, je vais me contenter d’en donner un@per,

Between February 5, 1994 and April 4, 1995, a Du 5 février 1994 au 4 avril 1995, huit incendies
series of eight fires involving four buildings and  touchant quatre immeubles et eleigxles auto-
two motor vehicles occurred in and around the  mobiles ont eualiéfaterville, en Nouvelle-
community of Waterville, Nova Scotia. Most of Ecosse, et dans les environs de cette lecalif
the incidents occurred between 1:00 a.m. and 4:00  plupaev@eements sont survenus la nuit, entre
a.m. The vehicle fires involved a van belongingto 1 h et 4 h. lebscwies incendi$ €taient une
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the respondent’s father, and a car belonging to the
respondent’s fiareg, Tanya Kilcup. The building

fires occurred relatively close to where the respon-
dent had lived when the various fires occurred.

fourgonnette appartenagite ade pl'intin€ et

'automobile de la fiaac'de lintim€, Tanya

Kilcup. Les immeubles iesendi trouvaient
relativemest gie I'endroit o T'intime habitaita’

The fires appeared to have been deliberately setepodile ales incendies se sont produits. Les

with the possible exception of Ms. Kilcup’s vehi-
cle. The respondent was a member of the Water-
ville Volunteer Fire Brigade, and had responded to
each of the fires in that capacity.

incendies paraissaient awoiallungs dlibéré-
ment, saufetpeut€lui du ghicule de Nne
Kilcup. L'ietiétait membre de la brigade de

pompiers volontaires de Waterville eetaits’”

rendu,a ce titre, sur les lieux de chacun des incen-
dies.

The last fire involved Ms. Kilcup’s vehicle. The

Le dernier incendie &t celui du ehicule de

car was parked in the driveway of the apartment meldilcup. La voitureetait stationeé sur la voie

building where the respondent and Ms. Kilcup
lived. The fire was discovered by a passerby who

dexa I'immeuble Esidentiel o vivaient I'in-
etanMme Kilcup. L'incendie aet dcouvert et

extinguished it. The Fire Marshall investigated theeteirit par un passant. Le commissaire aux incen-

fire and concluded that since the car was subject to
a prior recall for a possible faulty ignition switch,
the fire may have been accidental owing to an
electrical fault.

dies a fagterspucet incendie et a estimue,
comme la voiture avait fait I'objet d’'un rappel en
raison d'un contact dallumage possiblement

@fectueux, I'incendie pouvait avaté accidentel-

lement caus’par une éfectuosi¢” électrique.

The police also conducted an extensive investi- Les policiers ontdalement menune engete

gation of the fires. To help narrow the list of possi-

6
approfondie sur les incendies. Afin daider

ble suspects, they asked a total of seven or eigheduin la liste des suspects, ils ont deneandépt

individuals to submit to polygraph tests. Five or
six individuals did so, passed the test, and were
effectively removed from the list of suspects.
Another person had agreed to take a polygraph, but

was not examined after the respondent confessed

to the crimes. The respondent, after initial doubts,
agreed to submit to a test. Around 3:00 p.m. on
April 26, 1995, the respondent went to the Wand-
lyn Motel for the test, according to a prior arrange-
ment. The police audiotaped the events at the
motel. Sergeant Taker administered the polygraph
test. The respondent was fully advised of his rights
to silence, to a lawyer (including the availability of
Legal Aid), and to leave at any time. Sergeant
Taker also advised him that while Sergeant Taker’'s
interpretation of the polygraph results was not
admissible, anything said by the respondent was
admissible. The respondent was given a pamphlet

ou huit personnes de se soanuktfrdéests poly-

graphigues. Cing ou six de ces personnes ont
acedj® subir le test et ont vu leur netne rag

de la ligte lkgoroir Bussi. Une autre personne

qui avaiteadeegd’ soumettre au test n'a eiés ~
inteecgpes que l'inting a confessétre I'au-

teur des crimess ApiElques dsitations, I'in-
etimaccemt’de subir le test. Vers 15 h, le 26
avril 1995, il s’est rendu comme convenu au motel

Wandlyn pour y subir le test. Les policiers ont

enregistrbande audio ce qui s'egfralii au

motel. C’est le sergent Taker qui a adainistr’
test polygraphique. L'mtag® informé de son

droit de garder le silence, de soa Ithegis-

tance d'un avocat (y compris de la disponibilit”
des services d’'aide juridique) et de son droit de

s’en aller en tout temps. & 'adigalemenete

ifqoar” le sergent Taker que lintesfation

gue donnerait ce dernier dessultats du test poly-
graphique retait pas admissible en preuve, mais
gue toute dclaration de I'intine”était admissible.
On lui a remis une brochure expliquant &ralile-
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to review, which discussed the polygraph proce- ment du test et il wigformulaire de consen-
dures, and he signed a consent form. tement.

Before conducting the test itself, Sergeant Taker Avant d’administrer le test proprement dit, le
conducted a lengthy “pre-test” interview, which  sergent Taker &2mee” longue entrevue «fir’
involved a variety of questions, many of them per-  minaire» comportant diverses questions, dont bon
sonal in nature. This interview was designed to  norelteént de nature personnelle. Cette entre-
provide a basis for the polygraph test itself, to help  vue \éspter les bases du test luemé,a per-
Sergeant Taker compose “control questions” for  mettre au sergent Tatahlid'des «questions de
the polygraph exam, and to foster a sense of inti-  coEtrpour le test et favoriser Etablissement
macy between examiner and subject. An exculpa-  d'un lien d’irtienitfe I'interrogateur et le sujet.
tory statement, which formed the basis for the pol-  Ureladation disculpatoire, qui a cons&tué
ygraph test itself, was taken at the conclusion of  fondement du test polygraphique proprement dit, a
the pre-test. Sergeant Taker then conducted theté recueilliea’la fin de I'entrevue fiminaire. Le
polygraph exam, which lasted only a matter of sergent Taker a ensuite a@nimitst, qui n'a
minutes. During the test Sergeant Taker did not ask e dug quelques minutes. Durant le test, le ser-
about any specific fire, but instead asked if the  gent Taker n’a pasdeogUestion sur un incen-
respondent’s earlier statement had been truthful.  die en particulier, mais ibadaotanda I'in-

At the conclusion of the test, around 5:00 p.m., etignla @claration qu’il avait faite plusot’tait
Taker checked the charts and informed the respon-eridiglie.A la fin du test, vers 17 h, Taker a con-
dent that he had failed the test. He reminded the e slgl§’ Esultats et aves'l'intimé qu'il avait
respondent that his rights were still in effect, andechd au test. A@s avoir rappela I'intimé que
proceeded to question him for approximately one  ses droits s’appliquaient toujours, il I'a &terrog”
hour. At one point the respondent asked “What if |  pendant environ une Beurecertain moment,
admit to the car? .. Then | can walk out of here  ['intienlui a pog’la question suivanteTRADUC-
and it's over.” Though Sergeant Taker repliedTION] «Et si je reconnais ma culpabdifl I'egard
“You can walk out at any time”, the respondent did  de l'automobile? [...] Je pourrai alors m'en aller
not leave. et tout sera terrein Bien que le sergent Taker lui

ait répondu: TRADUCTION] «Tu peux partir quand

tu veux», l'intimé ne I'a pas fait.

At 6:30 p.m. Sergeant Taker was relieved by A 18 h 30, le sergent Takere# remplae’par le
Corporal Deveau, who reminded the respondent of  caporal Deveau, qui & eajipéihée son droi”
his right to counsel. After 30 to 40 minutes, the  l'assistance d'un avocats Ape pfiode de 3&"
respondent confessed to setting fire to his i@&" 40 minutes, I'intima’a avoe avoir incendd’I'auto-
car. He appeared emotionally distraught at this  mobile de sae@aficparaissait boulevers ce
time. After a recitation of his rights, and an  momentApes que linting€ a €l informé de
acknowledgement that he understood them, the  ses droiteela®dju’il les comprenait, le poli-
police took a written statement, in which he con-  cier a recueilli wetaditionecrite de l'intine
tinued to deny any involvement in the other fires.  dans laquelle celui-ci continuait deetnger
The respondent was arrested, warned of his rightto  inpldguis les autres incendies. L'indra€t
counsel, given the secondary police warning, and et&rii"aété informé de son droia un avocat, il a
driven to the police station at 8:15 p.m. En route he cu ;e mise en garde suppléntaire puis il att
was very upset and was crying. He was placed in  conduit au poste deap2lide I5. En chemin, il
an interview room equipped with videotaping etait boulevers’et pleurait. On I'a amena une
facilities, which recorded the subsequent interroga-  salle d’entrevee detmatfiel d’enregistrement
tion where Corporal Deveau questioned him about  ®@gcOpique qui a send enregistrer son
the other fires. Around 8:30 p.m. and 9:15 p.m. the  interrogatoire, au cours duquel le caporal Deveau
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respondent indicated that he was tired, and wanted I'a questicon” les autres incendies. Vers

to go home to bed. He was informed that he was 20 h 30 et 21 h 15, d'iatimdiqe” qu’il était

under arrest, and he could call a lawyer if he faigugu'il voulait aller dormiala maison. Il a

wanted, but that he could not go home. Question-  &®rénforme qu'il était enetat d'arrestation et

ing did not cease. gu'il pouvait appeler un avocat s’ildsimdit, mais
gu’il ne pouvait retourner chez lui. L'interrogatoire
s'est poursuivi.

Constable Bogle took over the interrogation at L'agent Bogle aa'son tour interragTintimé, a
9:52 p.m., after giving the respondent the secon-  partir de 21 h 88, lapavoir dona’une mise en
dary police warning. Constable Bogle questioned  garde soggpifaire. L'agent Bogle a intereg’
the respondent until about 11:00 p.m., at which  lietiju'squa 23 h environ;a’ce momenta,
time the respondent confessed to setting seven of  léntindvoe qu'il avait allung sept des huit
the eight fires. He denied any involvement in the  incendies. leaamite participatiora T'incendie
fire in his father's van. At this time, Constable de la fourgonnette de s@n p’agent Bogle a
Bogle left the room, and the respondent was seen  alore tuipiEce, et I'intin€ a€t vu en pleurs,
crying with his head in his hands. Constable Bogle eta €ntre les mains. L'agent Bogle est revenu
returned with Corporal Deveau, and took a written  avec le caporal Deveau etfilag pme @clara-
statement. The respondenCharter rights and the  tioecrite. La description des droits garastisin-
police warning were on the statement, and were e fiiar’ |laCharte canadienne des droits et libertés
acknowledged by the respondent. The police warn- et le texte de la mise en garde figuraient sur la
ing stated that “[y]lou need not say anything. You ecldrfation, et I'intine"a reconnu en avoir pris con-
have nothing to hope from any promise or favour  naissance. Voici le texte de la mise errgarde: [
and nothing to fear from any threat whether or nobucTION] «Vous n¥tes pas obligde dire quoi que
you do say anything. Anything you do say may be  ce soit. Vous n'avea rsgier d’aucune pro-
used as evidence.” The statement concluded at messe ou faveur, ra Gemindre d'aucune
1:10 a.m. on April 27. After the police attended to  menace, que vous parliez ou non; mais tout ce que
various administrative tasks, the respondent was  vous direefpeuttenu en preuve». Ladara-
placed in a cell to sleep at 2:45 a.m. At 6:00 a.m., tion a pris fifh "10, le 27 avrilA 2 h 45, apes
Corporal Deveau noticed that the respondent was  avoir accompli divethes idministratives, les
awake and asked whether he would agree to a re-  policiers ont enfémtimhé dans une cellule
enactment. On the tape of the re-enactment, the  pour qu'il puisse darénir, le caporal Deveau
respondent was givenGharter warning, the sec-  s’est rendu compte que l'iatiéait Bveillé et il
ondary warning, and was advised that he could Iui a demnaiildéonsentaifa prendre para une
stop the re-enactment at any time. The police  reconstitution. L'enregistrement de la reconstitu-
drove the respondent around Waterville to the vari-  tiev@le’ que l'intir€ a reu la mise en garde
ous fire scenes, where he described how he had set edamu’ laCharte et la mise en garde suppl’
each fire. The respondent was charged with seven mentaire, et qtfilaai€ qu'il pouvait en tout
counts of arson. temps mettre finla reconstitution. Les policiers

ont conduit l'intimé dans Waterville, aux divers
endroits @' les incendies avaient eu lieua,LI'in-
timé a dcrit comment il avait allum’chaque
incendie. L'intimg aété accus’de sept chefs d'in-
cendie criminel.

At trial, the trial judge held =oir dire to deter- Au procEs, le juge du pre&s a tenu un voir-dire 10

mine the admissibility of the respondent’s state-  pour statuer sur 'admissdsbt’dclarations de
ments, including the video re-enactment. The trial  I'igtimmcompris sur la bande @dde la recons-
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judge ruled that the statements were voluntary and titution. Le juge despaoestirm’que les ecla-
admissible, and subsequently convicted him on all  rations avei#@niolontaires et qu’ellestaient
counts. However, the Nova Scotia Court of Appeal  admissibles, et il a par la edite d'intimée
found that the statements were involuntary and  coupable de tous les chefs d’accusation. Toutefois,
thus inadmissible, and allowed the respondent’s la Cour d'appel de la Notweflee a jug’que
appeal. The Court of Appeal excluded the confes- ledaditions n’avaient pasté” volontaires et
sions, overturned the convictions, and entered gu'ellaent, de ce fait, inadmissibles, et elle a
acquittals. accueilli 'appel forempar l'intimé. La Cour d’'ap-

pel aécar€ les confessions, aneuiés @clarations

de culpabili€ et inscrit des acquittements.

lll. Judicial Decisions lll. L’historigue des predures

A. Nova Scotia Provincial Court A. La Cour provinciale de la Nouvelle-Ecosse

MacDonald Prov. Ct. J. concluded that the Le juge MacDonald de la Cour provinciale a
respondent’s confessions were voluntary. First of  conclu au eagaeblontaire des confessions de
all, there was no evidence that the respondent did  I'stifiout d’'abord, il n'y avait aucune preuve
not understand the police warnings. After review-  que lietimévait pas compris les mises en garde
ing the law, the trial judge concluded that the  des policierse®\avoir examiale droit applica-
respondent had an operating mind, and was aware  ble, le juge ds$ prastia’que I'inting avait
of the consequences of his actions. The respondent  etatud’ésprit conscient et qu'il comprenait les
“appeared to be coherent, capable of understanding egoesctes de ses actes. L'irgifiRADUCTION]
the questions that were put to him and to be in  «a parereot)’capable de comprendre les ques-
complete and total control of his faculties”. Nor  tions quidtdiént posés et en pleine possession
did the police unfairly deprive the respondent of de ses moyens». Les policiers n’ont pas non plus
his right to choose whether or not he wished to  epfimtimé de son droit deettider de leur parler
speak to the officers. ou non.

The trial judge also addressed the relevance of Le juge du proes aegalement tragt’de la perti-

the polygraph test under the Nova Scotia Supreme  nence du test polygraphique au regaedide la d”

Court — Appeal Division's decision iR v.  sion de la section d’appel de la Cour supe'de la

Nugent (1988), 84 N.S.R. (2d) 191. MacDonald  Nouvedllessse dans [IaffaireR. c. Nugent

Prov. Ct. J. found that the respondent clearly (1988), 84 N.S.R. (2d) 191. Le juge MacDonald de

understood that while the results were not admissi- la Cour provinciale ae egtienTinting avait

ble, his statements were. There being no confusion  clairement compris queesldtats” du test

over the role of the polygraph, MacDonald Prov. etaiént pas admissibles, mais que seelada-

Ct. J. concluded that the use of a polygraph did not  tions, elktsjeit. Vu I'absence de confusion

render the ensuing confessions involuntary or oth-  quanlawt polygraphe, le juge MacDonald a

erwise inadmissible. atid® que l'utilisation du polygraphe ne rendait
pas les confessions selosientes involontaires ou
inadmissibles pour quelque autre raison.

Finally, the trial judge addressed the respon- Enfin, le juge du progs a examial'argument
dent’'s argument that the re-enactment was not vol-  de I'engeitdn lequel la reconstitutionetdit pas
untary because he was sleep-deprived at the time.  volontaire parce que ce dernier souffrait de
The trial judge noted that the respondent appeared  manque de sommeil lorsqu’elle a eu lieu. Le juge
in full control of his faculties on the tape of the re- du pso@ souliga” que lintingé paraissait en
enactment. He was coherent. He understood what  pleine possession de ses moyens sur I'enregistre-
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was being asked of him. There was no evidence to  meat vd la reconstitution. dtait colerent. Il
suggest that the re-enactments were anything but  comprenait ce qu’on lui demandait de faire. Il n'y
voluntary. MacDonald Prov. Ct. J. therefore admit-  avait aucune preuve teadadtiquer que les
ted the statements and re-enactment into evidence.  reconstitutetagemt pas volontaires. Le juge
MacDonald de la Cour provinciale a donc admis
en preuve leseatlarations et la reconstitution.

B. Nova Scotia Court of Appeal (1998), 164  B.La Cour d'appel dela Nouvelle-Ecosse (1998),
N.S.R. (2d) 343Pugsey and Cromwell JJ.A., 164 N.S.R. (2d) 342Zles juges Pugdey et
Flinn J.A. concurring) Cromwell, avec I’appui du juge Flinn)

Pugsley and Cromwell JJ.A. recognized that Les juges Pugsley et Cromwell ont reconnu qu&?
their role as an appellate court was not to retry the  t@aran tant que cour d’appel ne consistait pas
case or overturn the trial judge’s findings of fact.a instruire I'affaire de nouveau au infirmer les
The decision of the trial judge should not be set  conclusions de fait du juge ds.fdraagcision
aside unless she made a wrong assessment of the de la juge quiesiditipproes ne devaietre
evidence, failed to consider the relevant circum-  amuglle si elle avait mal aggié la preuve ou

stances, or failed to apply the correct legal princi-  si elle avait omis de tenir compte des circonstances
ple. pertinentes ou d’appliquer le bon principe juri-
dique.

The court first addressed the admissibility of the La cour s’est d’abord peneh’sur 'admissibile” 15

respondent’s initial confession to lighting the fire  de la confession initiale de l&rdans laquelle il

in Ms. Kilcup’s car. Confessions will only be disait avoir alkifincendie dans la voiture de

admissible if the Crown proves, beyond a reasona- M Kilcup. Les confessions ne sont admissibles

ble doubt, that they were made voluntarily. A que si le méngstpublic prouve hors de tout

statement will be involuntary if it is the result of  doute raisonnable qu'etlderit volontaires. Une

either “fear of prejudice” or “hope of advantage” edctfiration est involontaire si ellesulte soit de

held out by persons in authority. Vigorous and «la crainte de subir ejndme» aux mains de

skillful questioning, misstatements of fact by the  personnes en situation dausoittde «I'espoir

police, and appeals to the conscience of the d'obtenir un avantage» de telles personnes. Un

accused do not necessarily make a resulting state-  interrogatoire vigoureux et habile, de fausses

ment inadmissible. The statement will not be ecldrations de la polica l'egard des faits et des

excluded simply because the accused believes it  appelsonscience de I'acaisie rendent pas

will be to his or her advantage to confess. It is only ecaessairement inadmissible lactiration qui en

when this belief is induced or confirmed by per- esulte. Une élaration ne sera pasdrge du seul

sons in authority that the statements should be fait que l'acessimait qu’il avait avantaga °

excluded. faire une confession. Ce n'est que lorsque cette
opinion est a@ée ou confirreé par des personnes
en situation d'autorit’que les elarations doivent
étre écartes.

Turning to the facts of this case, the court found Examinant les faits de lagsénte affaire, la cour 16
that the police did not advise the respondent that a mugg les autoBs policEres n'avaient pas
the results of the polygraph were not admissible as  iediglintimé que lesea$ultats du polygraphe
evidence. Sergeant Taker should also have advisedetaierit pas admissibles en preuve. Le sergent
the respondent that the polygraph was not infalli-  Taker aaggitement d"dire a I'intimé que le
ble. The accused’s ensuing confusion about the  polygrapéiitn’pas infaillible. La confusion
significance of his failure of the test was an impor-  sghighte de l'intira’relativemena la por€e de
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tant aspect of the overall context that had to be estec au testtait un aspect important du con-
considered in deciding whether the statements texte global qui dgraipris en compte pour
were voluntary. dcider si les éclarationsefaient volontaires.

Against the backdrop of the polygraph examina- Dans le contexte du test polygraphique, I'inter-
tion, the police questioning developed other rogatoire des policiers @ gortd’autres sujets
themes that, in light of all the other circumstances,  qui, compte tenu de toutes les autres circonstances,
constituted improper inducements to confess. ont coaestiteS encouragements inacceptables
While any one of these might not be sufficient to  dma T'intimé afin qu'il fasse une confession.
produce doubt about the voluntariness of the state-  Bien que, edssiddividuellement, ces encou-
ments, their cumulative effect was overwhelming.  ragements puisBeninuffisants pour semer le
Shortly after the polygraph results were given to  doute quant au er@acdilontaire des etlara-
the respondent, Sergeant Taker suggested that con-  tions, leur effet cuatailatifésistible. Peu de
fessing would prevent him from getting into any temp®sajmgue lesasultats du test polygraphique
more trouble than he was already in, and that con- etntdmmuniga$a l'intime, le sergent Taker
fessing would allow him to get the help he needed Iui adasgéndre qu’en faisant une confession,
if he had done these things. The police also mini- evilterait d’aggraver sa situation et il pourrait
mized the seriousness of the offence, and warned  obtenir I'aide dont il avait besoin s'il avait commis

that they might have to interrogate Ms. Kilcup. les actes en question. Les policiegaternént
These actions, where they result in a confession,  miaitaigiravi€ de l'infraction, en plus de @+’
are improper inducements. venir I'intangju’ils pourraienefre obliges d'inter-

roger M"e Kilcup. Lorsque de tels actes donnent
lieu a une confession, ils constituent des encoura-
gements inacceptables.

Another factor was the police’s abuse of their Un autre facteur dont il fallait tenir compte est le
relationship with the respondent. After gaining the  fait que les policiers ong aleulsl confiance de
respondent’s trust, Sergeant Taker and Corporal [I'mtiEn effet, a@s avoir gaga’la confiance
Deveau breached that trust by unfairly and aggres-  de léntiemSergent Taker et le caporal Deveau
sively exploiting the results of the test as a confes-  onteallasCette confiance en utilisant deda,
sion-inducing instrument. Immediately before the injuste et agressiveesedtats du test comme
first confession, Deveau said to the respondent that  moyen de soutirer une confession. Tout juste avant
he was probably his “best friend right now”. This  que l'irgifiasse sa preerié confession, le capo-
statement was an abuse of confidence. ral Deveau lui a ditegaifl probablement son

[TRADUCTION] «meilleur amia I'heure actuelle».
Cette d'clarationetait un abus de confiance.

The court also disagreed with the trial judge’s De plus, la cour n’a pas sousaita conclusion
conclusion that the respondent appeared coherent  du juge ds e T'intin€ paraissait carent
and in control of his faculties on the videotape. et en possession de ses moyens sur la éande vid”
The court felt that the transcript of the audiotape  La cour a esfiril ressortait de la transcription
revealed that the respondent did not appreciate the  de la bande audio que WiaapEciait ni le
role the equipment played in the process, and theole qle jouait Equipement dans le processus, ni
separate role played by Sergeant Taker in his role olédistinct que jouait le sergent Taker en tant
as interpreter of the result. The conclusions of the  qu'ireeepiesesultats. Les conclusions du juge
trial judge failed to take into account several com-  du gsone tenaient pas compte de plusieurs
ments of Sergeant Taker wherein he assured remarques du sergent Taker dans lesquelles
the respondent that the polygraph machine was  celui-ci avaiteasmtimé que le polygraphe
reliable. €tait fiable.
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Although none of the inducements on their own Meme si, individuellement, aucun des encoura?®
would require exclusion, taken cumulatively and in  gements ne commandait I'exclusiordias-d
light of the use of the polygraph test, the state- tions, compte tenu de leur effet cumulatif et de
ments were clearly involuntary and should have [I'utilisation du test polygraphiquesclesations
been excluded. etaient clairement non volontaires et auraiemt d”

étre écartes.

The court allowed the appeal. Since the state- La cour a accueilli I'appel. Puisque lesctfra- 21
ments were the only evidence that directly impli-  tia@iaiént les seulgléments de preuve impli-
cated the respondent, and without them, no reason-  quant directemenel&htiué, sans elles, aucun
able trier of fact could convict, the convictions juge des faits raisonnable ne pourrait canicure
were set aside and acquittals entered. culpapilgs @clarations de culpabititont €&

annuEes et des acquittements efé inscrits.

~

IV. Analysis IV. L'analyse
A. Sandard of Review for Voluntariness A. La norme de contrdle du caractere volontaire

While determining the appropriate legal test is Bien que la dfermination du créfe juridique 22

of course a question of law, applying this test to  appeopoit evidemment une question de droit,
determine whether or not a confession is voluntary  I'application de esecpbur dcider si un aveu
is a question of fact, or of mixed law and fact. Seeetait volontaire ou non est soit une question de fait,
R v. BEwert, [1992] 3 S.C.R. 161, at p. 160ardv.  soit une question mixte de fait et de droit. VRBIr
The Queen, [1979] 2 S.C.R. 30, at p. 4De  c. Ewert, [1992] 3 R.C.S. 161a la p. 161Ward
Spence J.)R. v. Fitton, [1956] S.C.R. 958, at c. La Reine, [1979] 2 R.C.S. 30a la p. 42 (le
pp. 983-84 ffer Fauteux J.);R. v. Murakami, juge Spence)R. c. Fitton, [1956] R.C.S. 958,
[1951] S.C.R. 801, at p. 80Bef Rand J., Locke J.  aux pp. 983 et 984 (le juge FauteBx)t.
concurring). Therefore, as this Court held inMurakami, [1951] R.C.S. 801a la p. 803 (le juge
Ewert, a disagreement with the trial judge regard- Rand, avec l'appui du juge Locke). B cons’
ing the weight to be given various pieces of evi- quence, coefoanta la conclusion de notre
dence is not grounds to reverse a finding on volun-  Cour &amst, un dsaccord avec le juge du
tariness. Respectfully, | believe that the Court of  psocélativement au poids qu'il convient d'ac-
Appeal did just that. Therefore, followingwert,  cordera diverseléments de preuve n'est pas un
the appeal must be allowed. motif justifiant d’infirmer sa conclusidiegard
du caraatie volontaire d’'une confession. En toute
déférence, j'estime que c'estqm&ment ce qu'a
fait la Cour d’appel. Par coequent, suivant I'aat’
Ewert, j'estime que le pourvoi doitfe accueilli.
While the foregoing might suffice technically to  Ce qui pgadde pourrait en principe suffire pour23
dispose of this appeal, | believe it is important to  trancher ésemt’ pourvoi, mais je crois cepen-
take this opportunity to set out the proper scope of dant qu’il est important de saisir cette occasion
the confessions rule. There was much argument  pelimitér le champ d'application de lagle
among the parties and interveners in this appeal on  des confessions. Daseilé pourvoi, les par-
this point, and this Court has not directly addressed  ties et les intervenants ont abondazhatéunt d”
the issue since the introduction of tlianadian  entre eux cette question, que notre Cour n'a pas
Charter of Rights and Freedoms. Because of this  exange” directement depuis I'adoption de la
lack of clarity, it has been often difficult to discern Charte canadienne des droits et libertés. En raison
in various cases what standards have been applied. = de ce manquesdé slast’ souvent &ré diffi-
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In addition, several arguments not addressed by the  ciletdemdher, dans certaines affaires, quelles
trial judge were raised before our Court. It is there-  normes aveterappligees. De plus, plusieurs
fore necessary to broaden the discussion to deal arguments dont le jugeedunfmquas tradtont

with these issues. et pBsengsa notre Cour. Il est doncenéssaire
d’elargir notre analyse afin de traiter de ces ques-
tions.
B. The Development of the Confessions Rule B. L'éaboration de la régle des confessions
1. Two Elements of the Rule 1. Les deelgments de laegle

As indicated by McLachlin J. (as she then was), Comme l'a indiqe’le juge McLachlin (mainte-
in R v. Hebert, [1990] 2 S.C.R. 151, there are two  nant Juge en chef du Canadal.dari$ebert,
main strands to this Court’s jurisprudence under  [1990] 2 R.C.S. 151, deux courants principaux se
the confessions rule. One approach is narrow,egadént de la jurisprudence de notre Cour en ce
excluding statements only where the police held  qui concerregla des confessions. Selon I'ap-
out explicit threats or promises to the accused. The  pretinite, une dclaration n’este¢arEe que
definitive statement of this approach came in  dans lesicdsscautorigs policeres ont explici-
Ibrahim v. The King, [1914] A.C. 599 (P.C.), at tement fait des menaces ou des pronaeBaes °
p. 609: cus. L'énon& classique de cette approche@ ~
formulé danslbrahim c. The King, [1914] A.C.
599 (C.P.)a'la p. 609:

It has long been established as a positive rule of TRAQUCTION] C'est une egle formelle du droit crimi-
English criminal law, that no statement by an accused is nel anglais depuis longtabtipsqu’aucuneatlara-
admissible in evidence against him unless it is shewn by  tion d’'un eactast recevable contre lai titre de
the prosecution to have been a voluntary statement, in prauwejns que I'accusation ne prouve gu'il s'agit
the sense that it has not been obtained from him either deoiardtion volontaire, c’est-dire qui n'a pagt
by fear of prejudice or hope of advantage exercised or obtenue par craintegjudicerou dans I'espoir d’un
held out by a person in authority. avantage dispeas’ promis par une personne en situa-

tion d’autorig.

This Court adopted thdlirahim rule” in Proskov.  Notre Cour a adoptla «egle de I'aret |brahim»
The King (1922), 63 S.C.R. 226, and subsequently  damsko c. The King (1922), 63 R.C.S. 226,
applied it in cases likdBoudreau v. The King, puis I'a appligee par la suite dans des affaires
[1949] S.C.R. 262 Fitton, supra, R. v. Wray, tellesBoudreau c. The King, [1949] R.C.S. 262,
[1971] S.C.R. 272, andRothman v. The Queen,  Fitton, précitte,R. c. Wray, [1971] R.C.S. 272, et
[1981] 1 S.C.R. 640. Rothman c. La Reine, [1981] 1 R.C.S. 640.

Thelbrahim rule gives the accused only “a neg- La régle de I'aret Ibrahim ne conérea la per-

ative right — the right not to be tortured or  sonne aeeusi’«un droit egatif — le droit de

coerced into making a statement by threats or nepagdrtuee ni for€e de faire uneatlara-

promises held out by a person who is and whom he  tion sous l'effet de menaces ou de promesses d’'une

subjectively believes to be a person in authority”: personne qui est et que l'auteur eddalatin

Hebert, supra, at p. 165. HoweverHebert also  croit subjectivemengtfe une personne en auto-

recognized a second, “much broader” approach, ex»rifebert, précité, a la p. 165. Cependant, cet

according to which “[tjhe absence of violence, eam€connd’également une approche «beaucoup

threats and promises by the authorities does not  plus large», suivant laquelle: «[l]'absence de vio-

necessarily mean that the resulting statement is  lence, de menaces et de promesses de la part des
autories ne signifie pas etessairement que la
déclaration qui e€sulte est volontaire sidlément



[2000] 2 R.C.S. R. C. OICKLE Le juge lacobucci 23

voluntary, if the necessary mental element of psychologigeessaire de laedision entre des
deciding between alternatives is absent” (p. 166). options est absent» (p. 166).

While not always followed, McLachlin J. noted  Bien que cette conception de &gté des confes- 26
at p. 166 that this aspect of the confessions rule  sions ne soit pas toujours suivie, le juge McLachlin
“persists as part of our fundamental notion of pro-  a soeligx pp. 166 et 167, qu'elle «continue
cedural fairness”. This approach is most evidentin  de faire partie de nos notions fondamentales
the so-called “operating mind” doctrine, developed eqdi®¢ pro&durale». Cette conception ressort
by this Court inWard, supra, Horvath v. The clairement de laegle dite de «&tat d’esprit cons-
Queen, [1979] 2 S.C.R. 376, anR. v. Whittle,  cient», €laboEe par notre Cour dans les eisr”
[1994] 2 S.C.R. 914. In those cases the Court madé/ard, précitt, Horvath c. La Reine, [1979] 2
“a further investigation of whether the statements  R.C.S. 31,ceiMhittle, [1994] 2 R.C.S. 914. |
were freely and voluntarily made even if no hope  ressort de cets aju’«il faut en outre, emfie
of advantage or fear of prejudice could be found™  lorsqu’on ne g@wilir qu'il y a eu espoir d'un
Ward, supra, at p. 40. The “operating mind” doc-  avantage ou crainte d'ajugice, se demander si
trine dispelled once and for all the notion that the  kdatations oneté faites librement et volontai-
confessions rule is concerned solely with whether  remeénsd, précité, a la p. 40. La egle de
or not the confession was induced by any threats etatl'd’esprit conscient» acarg une fois pour
or promises. toutes I'eE que laeagle des confessions ne vise
gue la question de savoir si la confessioet@a ~
obtenue par suite de menaces ou de promesses.

These cases focused not just on reliability, but Ces arets se sont attaehion seulemera la fia- 27

on voluntariness conceived more broadly. None of  ebiis confessions, maigdlement leur carac-
the reasons ikVard or Horvath ever expressed any ert volontaire de tan ¢grérale. Nulle part dans
doubts about the reliability of the confessions in  les motifs edgppdahdNard et dansHorvath n'a-
issue. Instead, they focused on the lack of volunta-  t-on egpmendoutes quaatla fiabilitt des con-
riness, whether the cause was shdskr(), hyp-  fessions en litige. On a phatihsisg sur I'absence
nosis Horvath, per Beetz J.), or “complete emo-  de caesetVvolontaire de celle-ci, que ce soit en
tional disintegration” lorvath, supra, at p. 400, raison d'un cho@ard), de I'hypnoseHlorvath, le
per Spence J.). Similarly, irHobbins v. The juge Beetz) ou encore d'un «effondrememo-
Queen, [1982] 1 S.C.R. 553, at pp. 556-57, Laskin  tionnel compléterv@th, a la p. 400, le juge
C.J. noted that in determining the voluntariness of  Spence). EmmemdansHobbins c. La Reine,
a confession, courts should be alert to the coercive  [1982] 1 R.C.S. 553, aux pp. 556 et 557, le juge en
effect of an “atmosphere of oppression”, even  chef Laskin a seufjga’les tribunaux appsla
though there was “no inducement held out of hope  statuer sur leecaractontaire d’'une confession
of advantage or fear of prejudice, and absent any  doatemtcdnscients de I'effet coercitif que peut
threats of violence or actual violence”; see &so avoir une «atmosmre d'intimidation», refne s'il
v. Liew, [1999] 3 S.C.R. 227, at para. 37. Clearly, n'y a pas eu «d’encouragement sous forme de I'es-
the confessions rule embraces more than the nar-  poir d’'un avantage ou de la craintejutiice pr’
row lbrahim formulation; instead, it is concerned et en I'abseneenmtle toute menace de violence
with voluntariness, broadly understood. ou de tout acte de violence»egalemenR. c.
Liew, [1999] 3 R.C.S. 227, au par. 37. |l est clair
que la egle des confessions vise davantage que le
principe étroit formuE dans l'aret Ibrahim; elle
s'attache pluif a la question du caram€ volon-
taire, considiée au sens large.
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2. TheCharter Era 2. L'ére de laCharte

The Charter constitutionalized a new set of pro- La Charte a constitutionnalis” de nouvelles
tections for accused persons, contained principally  garanties en faveur des personrass abeus”
in ss. 7 to 14 thereof. The entrenchment of these  crimes, garamm@mseeés principalement aux
rights answered certain questions that had once  ad. 14. L'inscription de ces droits dans la
been asked under the aegis of the confessions rule.  Constitutigpoadua’ certaines questions qui
For example, while the confessions rule did not etagEnt @ja poges euegarda la Egle des con-
exclude statements elicited by undercover officers  fessions. Par exerapie,shfa egle des confes-
in jail cells Rothman, supra), such confessions sions n'entr@”pas I'exclusion desedlarations
can violate theCharter: seeHebert, supra, andR.  obtenues par des agents en civil dans des cellules
v. Broyles, [1991] 3 S.C.R. 595. de prisoRdthman, précité), de telles confessions

peuvent porter atteinte aux droits garantis par la
Charte: voir Hebert, précitt, et R. c. Broyles,
[1991] 3 R.C.S. 595.

In Hebert, supra, McLachlin J. interpreted the  Dans I'arét Hebert, précité, le juge McLachlin a
right to silence in light of existing common law intefdrie droit de garder le sileneela lumgére
protections, such as the confessions rule. However,  des garanties existamtess ar la common
given the focus of that decision on defining consti-  law, telle dgler’des confessions. Cependant,
tutional rights, it did not decide the inverse ques- comme cett portait principalement sur lafiF
tion: namely, the scope of the common law rules in  nition de certains droits constitutionnels, il n'a pas
light of the Charter. One possible view is that the  traeckd question inverse, savoir la mErtdes
Charter subsumes the common law rules. egles de common law au regard d€larte. Une
interp@tation possible est que Gharte subsume
ces egles.

But | do not believe that this view is correct, for Cependant, je ne crois pas que cette ingtapr’
several reasons. First, the confessions rule has a  tion soéefoatite pour plusieurs raisons. Pre-
broader scope than thlgharter. For example, the  raiement, laagle des confessions a une pert’
protections of s. 10 only apply “on arrest or deten-  plus grande que les droits garantiChentda
tion”. By contrast, the confessions rule applies Par exemple, les garaetieseppar I'art. 10 ne
whenever a person in authority questions a sus-  s'appliquent qu'«en cas d'arrestatioretande d”
pect. Second, th€harter applies a different bur-  tion». Par comparaison, eégler’des confessions
den and standard of proof from that under the con-  s’applique chaque fois qu'une personne en situa-
fessions rule. Under the former, the burden is on  tion d'aetontérroge un suspect. Deerie-
the accused to show, on a balance of probabilities, = ment, le fardeau de la preuve et la norme de preuve
a violation of constitutional rights. Under the lat- ne sont pas lemes” pour l'application de la
ter, the burden is on the prosecution to showCharte que pour laegle des confessions. Dans le
beyond a reasonable doubt that the confession was  casGlerlkz, il incombea I'accug’ d'établir,
voluntary. Finally, the remedies are different. The  selon ¢égm@rance des probabiis; qu'il y a
Charter excludes evidence obtained in violation of  eu atteindes droits constitutionnels, alors que
its provisions under s. 24(2) only if admitting the  dans le cas dmgla des confessions, il incombe
evidence would bring the administration of justicea lapoursuite dfablir, hors de tout doute raison-
into disrepute: se®. v. Sillman, [1997] 1 S.C.R.  nable, que l'avetait volontaire. Enfin, lesepara-
607, R. v. Collins, [1987] 1 S.C.R. 265, and the tions difht dans I'un et l'autre cas. En vertu du

par. 24(2) de I&harte, le tribunal peutcarter des
eléments de preuve obtenus en violation des dispo-
sitions de leCharte, mais seulement si leur utilisa-
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related jurisprudence. By contrast, a violation of  tion est susceptibleams@&rer I'administra-
the confessions rule always warrants exclusion. tion de la justice:Rvair Sillman, [1997] 1
R.C.S. 607R. c. Callins, [1987] 1 R.C.S. 265, et
la jurisprudence connex@ I'opposs, la violation
de la egle des confessions commande dans tous
les cas I'exclusion desléments de preuve.

These various differences illustrate that the Ces difErences illustrent bien le fait que la3l
Charter is not an exhaustive catalogue of rights.Charte n’englobe pas exhaustivement tous les
Instead, it represents a bare minimum below which  droits. Au contraire, eléseape’le strict mini-
the law must not fall. A necessary corollary of this  mum que le droit doit respecter. Le corollaire
statement is that the law, whether by statute orecesSaire de cette affirmation est que le droit peut
common law, can offer protections beyond thoseetablir, soit au moyen de dispositioregilatives
guaranteed by th€harter. The common law con-  ou degles de common law, d'autres garanties
fessions rule is one such doctrine, and it would be  que celesgs par [&harte. La regle des con-

a mistake to confuse it with the protections given  fessions de la common law constitue un tel prin-
by theCharter. While obviously it may be appro-  cipe, et il serait eera€ le confondre avec les
priate, as irHebert, supra, to interpret one in light  garanties offertes paClarte. Bien qu'il puisse
of the other, it would be a mistake to assume one  cettesappropg, comme I'a fait notre Cour
subsumes the other entirely. datebert, précité, d'interpeter un ensemble de
droits au regard de I'autre, il serait ereaié pesu-
mer que l'un de ces ensembles subsumeesmnti’
ment l'autre.

C. The Confessions Rule Today C. La regle des confessions aujourd’ hui

As previously mentioned, this Court has not Comme il ae® mentione notre Cour n'a pas 32

recently addressed the precise scope of the confes-  exa@u@mment la pogg pecise de laagle
sions rule. Instead, we have refined several ele- des confessions. Nous avonpmphiee plu-
ments of the rule, without ever integrating them  sielésnénts de laegle, sans jamais toutefois
into a coherent whole. | believe it is important to  leggnér en un tout canént. J'estime qu'il est
restate the rule for two reasons. First is the contin-  important de reformulegléa et ce pour deux
uing diversity of approaches as evidenced by the raisons. Laguecast la diversitdes approches
courts below in this appeal. Second, and perhaps  qui continueme dlivies, comme erertioi-
more important, is our growing understanding of  gnent Essins des juridictions iafieures en
the problem of false confessions. As | will discuss  lézsp” La deuwdme raison, qui est peatré
below, the confessions rule is concerned with vol-  aussi la plus importante, est notre meilleure com-
untariness, broadly defined. One of the predomi- ehpnsion du probhe des fausses confessions.
nant reasons for this concern is that involuntary ¥ Comme je vais I'expliquer plus loegldéades
confessions are more likely to be unreliable. The  confessions s’attadaequestion du carast
confessions rule should recognize which interroga-  volontaire, @ésidu sens large. Une des prin-
tion techniques commonly produce false confes- cipales raisons de amiteypation est le fait
sions so as to avoid miscarriages of justice. que les confessions non volontaires risquent
davantage que les autres de negdes fiables. La
regle des confessions devrait tenir compte des
techniques d'interrogatoire qui produisemnéra-
lement de fausses confessions, afievdEr les
erreurs judiciaires enedoulant.
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In defining the confessions rule, it is important En dfinissant la egle des confessions, il est
to keep in mind its twin goals of protecting the  important d’awoifesprit le double objectif de
rights of the accused without unduly limiting  cetégle, qui est de pregier les droits de l'ac-
society’s need to investigate and solve crimes. ecgahs pour autant restreindre undEht la
Martin J.A. accurately delineated this tensioRin  nécessaire facudtde la so@® d’enqe&ter sur les
v. Precourt (1976), 18 O.R. (2d) 714 (C.A.), at crimes et de kesoudre. Le juge Martin de la
p. 721: Cour d’appel de I'Ontario a bieedtit le tiraille-

ment entre ces deux objectifs ddRsc. Precourt
(1976), 18 O.R. (2d) 714 (C.Ag la p. 721:

Although improper police questioning may in some  TRADUCTION] Meéme si des interrogatoires policiers
circumstances infringe the governing [confessions] rule egitliers peuvent, dans certaines circonstances, porter
it is essential to bear in mind that the police are unable attairitee Egle [des confessions] applicable, il est
to investigate crime without putting questions to per- essentiel de se rappeler que lessqudbicEres sont
sons, whether or not such persons are suspected of hav- incapables de menereties smgdés crimes sans
ing committed the crime being investigated. Properly interroger des personnes, que ces personnes soient ou
conducted police questioning is a legitimate and effec- norceouges d’avoir commis le crime faisant I'objet
tive aid to criminal investigation . . Onthe other hand, de I'engté. Un interrogatoire policieregulierement
statements made as the result of intimidating questions, e @&nUin outildgitime et efficace d’enetés crimi-
or questioning which is oppressive and calculated to nelles. [. . .] Par contreclasations faitea la suite
overcome the freedom of will of the suspect for the pur- de questions intimidantes ou d’un interrogatoire oppres-
pose of extracting a confession are inadmissible. . . . sant etedestiijuguer la volortdu suspect afin de

lui soutirer une confession sont inadmissibles. . .

All who are involved in the administration of jus-  Tous ceux qui participefddministration de la
tice, but particularly courts applying the confes-  justice, mais pa#dremtient les tribunaux qui
sions rule, must never lose sight of either of these  appliquentdl® des confessions, ne doivent
objectives. jamais perdre de vue ces objectifs.

1. The Problem of False Confessions 1. Le motd des fausses confessions

The history of police interrogations is not with-  L’histoire des interrogatoires policiers n’est pas
out its unsavoury chapters. Physical abuse, if not exemmpisdides plaf répugnants. S'ils
routine, was certainly not unknown. Today such etaiént pas monnaie courante, levisés phy-
practices are much less common. In this context, it  siguaient certes pas un@ionene inconnu.
may seem counterintuitive that people would con-  De telles pratiques sont aujourd’hui beaucoup
fess to a crime that they did not commit. And  moins courantes. Dans ce contexte, il peut sembler
indeed, research with mock juries indicates that  paradoxal que des individus confessent des crimes
people find it difficult to believe that someone  qu'ils n'ont pas commis. Dailleurs, etiedes
would confess falsely. See S. M. Kassin and L. S. aeerdvec des jurys sinegl'indiquent que les
Wrightsman, “Coerced Confessions, Judicial gens ont duan@bire qu’une personne puisse
Instructions, and Mock Juror Verdicts” (1981), 11  faire une fausse confession. Voir S. M. Kassin et L.
J. Applied Soc. Psychol. 489. S. Wrightsman, «Coerced Confessions, Judicial
Instructions, and Mock Juror Verdicts» (1981), 11
J. Applied Soc. Psychol. 489.

However, this intuition is not always correct. A Toutefois, cette intuition n’est pas toujours fon-
large body of literature has developed docu- ee.dll existe une abondante dithture documen-
menting hundreds of cases where confessions have  tant des centaines de cas de confessions dont la
been proven false by DNA evidence, subsequent faussdt’établie par une preuvesrgtique, par
confessions by the true perpetrator, and other such  la confessmtewtt” du efitable auteur du
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independent sources of evidence. See, e.g., R. A.  crime ou d'autres souzpesdiaaites de preuve

Leo and R. J. Ofshe, “The Consequences of False  de cette nature. Voir, par exemple, R. A. Leo et R.
Confessions: Deprivations of Liberty and Miscar- J. Ofshe, «The Consequences of False Confes-
riages of Justice in the Age of Psychological Inter-  sions: Deprivations of Liberty and Miscarriages of
rogation” (1998), 88J. Crim. L. & Criminology  Justice in the Age of Psychological Interrogation»

429 (hereinafter Leo & Ofshe (1998)); R. J. Ofshe  (1998). 88im. L. & Criminology 429 (ci-apes

and R. A. Leo, “The Social Psychology of Police  Leo & Ofshe (1998)); R. J. Ofshe et R. A. Leo,
Interrogation: The Theory and Classification of  «The Social Psychology of Police Interrogation:
True and False Confessions” (1997), &6d. L. The Theory and Classification of True and False

Pol. & Soc. 189 (hereinafter Ofshe & Leo (1997));  Confessions» (19971dd L. Pol. & Soc. 189

R. J. Ofshe and R. A. Leo, “The Decision to Con-  (ceapdfshe & Leo (1997)); R. J. Ofshe et R. A.

fess Falsely: Rational Choice and Irrational Leo, «The Decision to Confess Falsely: Rational
Action” (1997), 74Denv. U. L. Rev. 979 (hereinaf-  Choice and Irrational Action» (1997)D&hv. U.

ter Ofshe & Leo (1997a)); W. S. White, “False L. Rev. 979 (ci-apes Ofshe & Leo (1997a)); W. S.
Confessions and the Constitution: Safeguards  White, «False Confessions and the Constitution:
Against Untrustworthy Confessions” (1997), 32  Safeguards Against Untrustworthy Confessions»
Harv. C.R-C.L. L. Rev. 105; G. H. Gudjonsson (1997), F2arv. CR-C.L. L. Rev. 105; G. H.

and J. A. C. MacKeith, “A Proven Case of False = Gudjonsson et J. A. C. MacKeith, «A Proven Case
Confession: Psychological Aspects of the Coerced-  of False Confession: Psychological Aspects of the
Compliant Type” (1990), 3Med. i. & L. 329  Coerced-Compliant Type» (1990), [g@d. Sci. &
(hereinafter Gudjonsson & MacKeith (1990)); G.L. 329 (ci-apes Gudjonsson & MacKeith (1990));

H. Gudjonsson and J. A. C. MacKeith, “Retracted  G. H. Gudjonsson et J. A. C. MacKeith, «Retracted
Confessions: Legal, Psychological and Psychiatric ~ Confessions: Legal, Psychological and Psychiatric
Aspects” (1988), 28/ed. <ci. & L. 187 (hereinaf-  Aspects» (1988), B8d. Sci. & L. 187 (ci-apes

ter Gudjonsson & MacKeith (1988)); H. A. Bedau  Gudjonsson & MacKeith (1988)); H. A. Bedau et
and M. L. Radelet, “Miscarriages of Justice in M. L. Radelet, «Miscarriages of Justice in Poten-
Potentially Capital Cases” (1987), &an. L. Rev.  tially Capital Cases» (1987), 4/an. L. Rev. 21.

21.

One of the overriding concerns of the criminal L'une des peoccupations dominantes du sys—36

justice system is that the innocent must not be conemetde justicegriale est dviter qu’'une personne
victed: see, e.gR v. Mills, [1999] 3 S.C.R. 668, innocente soitedafi€ée coupable: voir, par
at para. 71R. v. Leipert, [1997] 1 S.C.R. 281, at exempl® c. Mills, [1999] 3 R.C.S. 668, au
para. 4. Given the important role of false confes-  par. R1¢. Leipert, [1997] 1 R.C.S. 281, au
sions in convicting the innocent, the confessions  par. 4. Compte teraledumportant que jouent
rule must understand why false confessions occur. les fausses confessions lorsque des innocents sont
Without suggesting that any confession involving ecldiés coupables, laegle des confessions doit
elements discussed below should automatically be  tenir compte des raisons pour lesquelles de fausses
excluded, | hope to provide a background for my  confessions sont faites. Saesesugg toute
synthesis of the confessions rule in the next sec-  confession faisant interveslémests dont je
tion. vais parler ci-a@s devrait automatiquemeatré

écarte, je vais m'efforcer de bien situer le con-

texte de la syn#tse de laagle des confessions que

je fais dans la prochaine section.

Ofshe & Leo (1997)supra, at p. 210, provide a Dans Ofshe & Leo (1997)¢c. cit., a la p. 210, 37
useful taxonomy of false confessions. They sug- les auteurs donnent une taxinomie utile des fausses
gest that there are five basic kinds: voluntary, confessions. Selon eux, il en existe fondamentale-
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stress-compliant, coerced-compliant, non-coerced- ment cing types: volontaires, induites par stress,
persuaded, and coerced-persuaded. Voluntary con-  induites par coercition, induites par persuasion
fessionsex hypothesi are not the product of police  sans coercition et induites par persuasion avec
interrogation. It is therefore the other four types of  coercition. Par hggetHés confessions volon-
false confessions that are of interest. taires emdent pas d'interrogatoires policiers.
Ce sont donc les quatre autres types de fausses
confessions qui nous ernéssent.

According to Ofshe & Leo (1997supra, at Selon Ofshe & Leo (1997)¢c. cit., a la p. 211,

p. 211, stress-compliant confessions occur “when les fausses confessions induites par stress survien-

the aversive interpersonal pressures of interroga-  MRADYCTION] «lorsque les pressions interper-

tion become so intolerable that [suspects] comply  sonnelles aversives de l'interrogatoire desmiennent °

in order to terminate questioning”. They are elic- ce pointénatiles que les [suspectgdent pour

ited by “exceptionally strong use of the aversive  mettreafifinterrogatoire». Ces fausses confes-

stressors typically present in interrogations”, and  sions sont&sesijidar fRADUCTION] «une utilisa-

are “given knowinglyin order to escape the pun-  tion exceptionnellement maegudes facteurs de

ishing experience of interrogation” (emphasis in  stress aversifs habituellemesgntsr'au cours

original). See also Gudjonsson & MacKeith  d'interrogatoires», et elf®@D{CTION] «sont

(1990), supra. Another important factor is con-  faites sciemmesnts le but de mettre fin a I'exté-

fronting the suspect with fabricated evidence in  nuanteergxpée que constitue linterrogatoire»

order to convince him that protestations of inno- (en italique dans [loriginal). ‘¥galement

cence are futile: seibid.; Ofshe & Leo (1997a), Gudjonsson & MacKeith (1996, cit. Un autre

supra, at p. 1040. facteur important est le fait de mettre le suspect en
présence dléments de preuve fabrige afin de le
convaincre de la futilé"de ses protestations d'in-
nocence: voiibid.; Ofshe & Leo (1997a)oc. cit.,
a la p. 1040.

Somewhat different are coerced-compliant con- Les fausses confessions induites par coercition
fessions. These confessions are the product of “the erdiff quelque peu de celles induites par stress,
classically coercive influence techniques (e.g., puisqu'elles sont le produit TH@BUETION]
threats and promises)”, with which thbrahim  «techniques classiques de coercition (par exemple
rule is concerned: Ofshe & Leo (1998)pra, at  des menaces et des promesses)» qui sont I'objet de
p. 214. As Gudjonsson & MacKeith (1988)pra, la régle de l'aret Ibrahim (Ofshe & Leo (1997),
suggest at p. 191, “most cases of false confessidoc. cit., a la p. 214). Comme [laffirment
that come before the courts are of the compliant-  Gudjonsson & MacKeith (1888)it., a la
coerced type”. See also Whitaypra, at p. 131. p. 191 TRADUCTION] «la plupart des cas de faus-

ses confessions dont les tribunaux sont saisis sont
des confessions induites par coercition». \égja-
lement White loc. cit., a la p. 131.

A third kind of false confession is the non- Le troiseme type de fausses confessions est la
coerced-persuaded confession. In this scenario, fausse confession induite par persuasion sans coer-
police tactics cause the innocent person to cition. Dans eeado, les tactiques polaiés
“become confused, doubt his memory, be tempora-  erigint pour effet d'amener la personne inno-
rily persuaded of his guilt and confess to a crime  canfeRADUCTION] «devenir confusea douter
he did not commit”; Ofshe & Leo (199&pra, at  de sa mmoire,aétre temporairement persude
p. 215. For an example, s&eilly v. Sate, 355 sa culpabild’eta confesser un crime qu'elle n'a
A.2d 324 (Conn. Super. Ct. 1976); Ofshe & Leo  pas commis»: Ofshe & Leo (1687git., a la
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(1997),supra, at pp. 231-34. The use of fabricated  p. 215. Pour un exempleRarbiy c. Sate, 355
evidence can also help convince an innocent sus-  A.2d 324 (Conn. Super. Ct. 1976); Ofshe & Leo
pect of his or her own guilt. (1997yc. cit., aux pp. 235 234. L'utilisation de

preuve fabrigeé peuegalement contribuex ¢on-

vaincre un suspect innocent de sa culpahilit’

A final type of false confession is the coerced- Le dernier type de fausses confessions est f&
persuaded confession. This is like the non-coerced-  fausse confession induite par persuasion avec coer-
persuaded, except that the interrogation also  cition. Ces confessions sont semblables aux faus-
involves the classically coercive aspects of the  ses confessions induites par persuasion sans coer-
coerced-compliant confession: see Ofshe & Leo cition, sauf que [interrogatoire comporte
(1997),supra, at p. 219. egalement les aspects classiques de coercition des

fausses confessions induites par coercition: voir
Ofshe & Leo (1997)loc. cit., a la p. 219.

From this discussion, several themes emerge. Plusieurs teimes se efjagent de cette analyse,42
One is the need to be sensitive to the particularites ~ notammeatdssi d'étre attentif aux particu-
of the individual suspect. For example, White, &gitdu suspect en caush. titre d’exemple,
supra, at p. 120, notes the following: Whitkge. cit., a la p. 120, fait la remarque sui-
vante:

False confessions are particularly likely when the police TRAGUCTION] Des fausses confessions risquent particu-
interrogate particular types of suspects, including sus- ererient dtre faites lorsque les policiers interrogent

pects who are especially vulnerable as a result of their certains types de suspects, notamment des suspects par-
background, special characteristics, or situation, sus- diemiént vulefables en raison de leuead, de

pects who have compliant personalities, and, in rare edistajues spCiales ou de la situation, des suspects
instances, suspects whose personalities make them qui ont une peesaumafitaisante et, dans de rares

prone to accept and believe police suggestions made cas, des suspects qui de leur pessoralitiing ™

during the course of the interrogation. acceptea eroire les suggestions faites par les poli-

ciers pendant l'interrogatoire.

And indeed, this is consistent with the reasons of D’ailleurs, cette constatation est compatible avec
Rand J. inFitton, supra, at p. 962: les motifs expes par le juge Rand dans letr”
Fitton, précit, a la p. 962:

The strength of mind and will of the accused, the influ- TRAPUCTION] La force d’esprit et la voloet'de I'ac-
ence of custody or its surroundings, the effect of ques- e, dieffet de la étention, de I'environnement, la por-
tions or of conversation, all call for delicacy in apprecia- ee tles questions ou de la conversation, tout cela exige
tion of the part they have played behind the admission, une analyse minutieuse die leansT'aveu et seat °
and to enable a Court to decide whether what was said la Cour geumiher si la eClaration aeté libre et

was freely and voluntarily said, that is, was free from volontaire, e'elte’ exempte de [linfluence dun
the influence of hope or fear aroused by them. espoir ou d’'une crainte qu'ils auraient pu susciter.

Ward, supra, andHorvath, supra, similarly recog-  Dans les atsWard etHorvath, précités, on &ga-
nized the particular circumstances of the suspects  lement reconnu les circonstances ey ilculs
that rendered them unable to confess voluntarily:  lesquelles se trouvaient les suspects, et qui les
in Ward, the accused’s state of shock, and in  avaient rendus incapables de faire une confession
Horvath, the psychological fragility that precipi-  volontaire: daiiard il s’agissait de ktat de choc
tated his hypnosis and “complete emotional disin-  de I'agcalors que dartdorvath il s'agissait de
tegration” (p. 400). la fragil@ psychologique de I'acceisfragilitt qui
avait pecipitt son hypnose et son «effondrement
émotionnel complet» (p. 400).
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Another theme is the danger of using non- Un autre teime est le danger que pose I'utilisa-
existent evidence. Presenting a suspect with tieféudliénts de preuve qui n’existent pase-Pr’
entirely fabricated evidence has the potential either  senter au suspect une preuveefateidoltes
to persuade the susceptible suspect that he didecepipourra le persuader, s'il est impressionna-
indeed commit the crime, or at least to convince  ble, qu'il a effectivement commis le crirae, ou °
the suspect that any protestations of innocence are  tout le moins que toute protestation d'innocence
futile. est futile.

Finally, the literature bears out the common law Enfin, la littrature sur la question confirme
confessions rule’s emphasis on threats and I'importance quegla des confessions de la
promises. Coerced-compliant confessions are the  common law attribue aux menaces et promesses.
most common type of false confessions. These are  Les fausses confessions induites par coercition
classically the product of threats or promises that  constituent le type leeplrsdti de fausses con-
convince a suspect that in spite of the long-term  fessions. Ces confessions sont habituellement le
ramifications, it is in his or her best interest in the  fruit de menaces ou de promesses qui convain-
short- and intermediate-term to confess. guent le suspect quee reslgronsquences que

sa @cision pourrait avoia long terme, il est dans
son inErét, a court eta’moyen terme, de faire une
confession.

Fortunately, false confessions are rarely the Heureusement, les fausses confessioesout
product of proper police techniques. As Leo & lent rarement de I'application de techniques poli-
Ofshe (1998)supra, point out at p. 492, false con- eces €gulieres. Comme l'ont soulignleo &
fession cases almost always involve “shoddy  Ofshe (1988)cit., a la p. 492, les affaires de
police practice and/or police criminality”. Simi-  fausses confessions comportent presque toujours
larly, in Ofshe & Leo (1997)upra, at pp. 193-96, TRADUCTION] «des pratiques polieies epehen-
they argue that in most cases, “eliciting a false  sibles, de la crireipaliciere, ou les deux». De
confession takes strong incentives, intense pres-eman"dans Ofshe & Leo (1997)c. cit.,, aux
sure and prolonged questioning.Only under  pp. 192 196, les auteurs soutiennent que, dans la
the rarest of circumstances do an interrogator's  plupart desTeA®ULTION] «pour soutirer une
ploys persuade an innocent suspect that he is in  fausse confession il faut r@odesirmesures
fact guilty and has been caught.” incitatives importantes, exercer une pression

intense et mener un interrogatoire proleng’. .]

Ce n'est que dans desfrrares circonstances que
les stratagmes d’un interrogateur persuaderont un
suspect innocent qu’en fait il est coupable et qu'il
s'est fait prendre».

Before turning to how the confessions rule Avant de voir comment laegle des confessions
responds to these dangers, | would like to com-eponda ces dangers, j'aimerais commenteebri’
ment briefly on the growing practice of recording  vement la pratique, de plus ereparsglue, qui
police interrogations, preferably by videotape. As  conss@nregistrer les interrogatoires policiers,
pointed out by J. J. Furedy and J. Liss in “Coun-  ddépehce sur bande \&d. Comme l'ont sou-
tering Confessions Induced by the Polygraph: Of dignJ. Furedy et J. Liss dans «Countering Con-
Confessionals and Psychological Rubber Hoses” fessions Induced by the Polygraph: Of Confes-
(1986), 29Crim. L.Q. 91, at p. 104, even if “notes  sionals and Psychological Rubber Hoses» (1986),
were accurate concerning thentent of what was  29Crim. L.Q. 91, a la p. 104, refne si fRADUC-
said . . ., the notes cannot reflect tbee of what TION] «des notes rapportent avecegision la
was said and any body language that may haveeneur de ce qui aet dit [...], ces notes ne
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been employed” (emphasis in original). White,
supra, at pp. 153-54, similarly offers four reasons
why videotaping is important:

peuventteflleton des propos de emie que le
langage corporel quiedrpwtili€» (en italique
dans l'original). Deemé, White,loc. cit., aux

pp. 153 et 154, avance quatre raisons pour les-
guelles l'enregistrement des interrogatoires sur
bande vigo est une mesure importante:

First, it provides a means by which courts can monitor TRADUCTION] PremErement, une telle mesure donne
interrogation practices and thereby enforce the other aux tribunaux un moyen ddecdesr pratiques en
safeguards. Second, it deters the police from employing ereatfinterrogatoire et, ainsi, de faire respecter les
interrogation methods likely to lead to untrustworthy autres garanties. deexient, elle dissuade les auto-
confessions. Third, it enables courts to make more es fdlicéres d'utiliser des athodes d'interrogatoire
informed judgments about whether interrogation prac- susceptibles de donreddisiconfessions qui ne sont
tices were likely to lead to an untrustworthy confession. pas dignes de foiefreiseént, elle permet aux tribu-
Finally, mandating this safeguard accords with sound naux de rendre des jugemeetiapsssur la ques-
public policy because the safeguard will have additional tion de savoir si des pratiques g@sicri magire
salutary effects besides reducing untrustworthy confes- d’interrogataient susceptibles d’eninat une con-
sions, including more net benefits for law enforcement. fession qui n’est pas digne de foi. Enfin, le fait d'impo-
ser cette garantie constitue une politique dligtt ggre-
ral judicieuse puisque, en plus d=luire le nombre de
confessions qui ne sont pas dignes de foi, elle aura
d'autres effets salutaires y compris des avantages nets
pour les responsables de I'application de la loi.

This is not to suggest that non-recorded interroga-
tions are inherently suspect; it is simply to make
the obvious point that when a recording is made, it

can greatly assist the trier of fact in assessing the
juge des faits appecier la confession.

confession.

2. The Contemporary Confessions Rule

Cela ne veut pas dire que les interrogatoires qui ne

sont pas enesggint intrinsquement suspects,

mais simplement que, decvtaldacé, I'exis-
tence d’'un enregistrement peut grandement aider le

2. bgle des confessions contemporaine

The common law confessions rule is well-suited La regle des confessions de la common la’

to protect against false confessions. While its over-
riding concern is with voluntariness, this concept
overlaps with reliability. A confession that is not
voluntary will often (though not always) be unreli-
able. The application of the rule will by necessity
be contextual. Hard and fast rules simply cannot
account for the variety of circumstances that vitiate
the voluntariness of a confession, and would inevi-
tably result in a rule that would be both over- and
under-inclusive. A trial judge should therefore
consider all the relevant factors when reviewing a
confession.

offre une protection efficace contre les fausses

confessions. Bien que emgltestattache princi-
palement au canactolontaire des confessions,
ce concept chevauche celui de ladiabitig
confession non volontaire est souvent (mais pas
toujours) peu fiable. L'application etfidaest,
peoessit, contextuelle. Il n’y a tout simple-
ment pasglie simple et rigide qui permette de

tenir compte des diverses circonstances suscep-

tibles de vicier le aamactolontaire d’'une con-
fession; ilesnlterait ivitablement uneegle

dont la p@¢ serait’la fois trop large et trop res-

treinte. Par coresjuent, le juge du pres doit tenir
compte de tous les facteurs pertinents lorsqu’il
examine une confession.
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(a) Threats or Promises

a) Menaces ou promesses

This is of course the core of the confessions rule |l s’agit la évidemment de I'essence de &mie

from lbrahim, supra. It is therefore important to

des confessien®riée dans I'aef Ibrahim, pré-

define precisely what types of threats or promises e. ¢itimporte donc deafinir précigment quels

will raise a reasonable doubt as to the voluntari-
ness of a confession. While obviously imminent
threats of torture will render a confession inadmis-
sible, most cases will not be so clear.

types de menaces ou de promessestsonl

doute raisonnable quant auerarastontaire

d’'une confession. Bien que des menaces de torture
clairement imminente rendent une confession inad-

missible, la plupart des affaires ne sont pas aussi
nettes.

As noted above, inbrahim the Privy Council
ruled that statements would be inadmissible if they
were the result of “fear of prejudice or hope of
advantage”. The classic “hope of advantage” is the
prospect of leniency from the courts. It is improper
for a person in authority to suggest to a suspect
that he or she will take steps to procure a reduced
charge or sentence if the suspect confesses. There-
fore in Nugent, supra, the court excluded the state-
ment of a suspect who was told that if he con-
fessed, the charge could be reduced from murder
to manslaughter. See alsB. v. Kalashnikoff
(1981), 57 C.C.C. (2d) 481 (B.C.CAR .
Lazure (1959), 126 C.C.C. 331 (Ont. C.A)); R. J.
Marin, Admissibility of Statements (9th ed. (loose-
leaf)), at p. 1-15. Intuitively implausible as it may R.
seem, both judicial precedent and academic
authority confirm that the pressure of intense and

Comme il ae¥ soulige plus b6t, le Conseil

epavjug, danslbrahim, que des eClarations

sont inadmissibles si ellesttomibfenues «par
crainte dejodicé ou dans I'espoir d’'un avan-
tage». L'exemple classique d'«espoir d’'un avan-
tage» est la perspectigmeecel de la part du
tribunal. Il est inacceptable qu'une personne en
situation cBala@#é entendra Un suspect

gu'elle fera damalches pour obtenir unedric-

tion de I'accusation ou de la peine si le suspect fait
une confession. EequaonsE, dans l'at”

Nugent, précité, la cour a&car€ la dclaration d’'un
suspech qui I'on avait dit que, s'il faisait une con-

fession, il serait acaisomicide involontaire

coupable au lieu de meurtre. Vegalément

c. Kalashnikoff (1981), 57 C.C.C. (2d) 481
(C.AC.B.Y, Lazure (1959), 126 C.C.C. 331
(C.A. Ont); R. J. Madmissibility of Sate-

prolonged questioning may convince a suspect thahents (9¢ éd. (feuilles mobiles))a la p. 1-15.

no one will believe his or her protestations of inno-
cence, and that a conviction is inevitable. In these
circumstances, holding out the possibility of a
reduced charge or sentence in exchange for a con-
fession would raise a reasonable doubt as to the
voluntariness of any ensuing confession. An
explicit offer by the police to procure lenient treat-
ment in return for a confession is clearly a very
strong inducement, and will warrant exclusion in
all but exceptional circumstances.

Aussi peu plausible que cela puisse intuitivement

sembler, tant la jurisprudence que la doctrine con-
firment que la pressioauttint d'un interroga-

toire intense et @rp@arigonvaincre un sus-

pect que personne ne croira ses protestations
d'innocence et qu'il seratahlement dclag
coupable. Dans de telles circonstances, faire miroi-
aeun suspect la possibditd’'une g€duction de
I'accusation ou de la peieehenge d’'une con-
fession ewvetait un doute raisonnable quant au

caracere volontaire de l'aveu qui s’ensuivrait. Le
fait pour les policiers d’offrir explicitement au sus-
pect de lui obtenir un traitemenieahent en retour
d’'une confession est manifestement un encourage-
ment tes puissant et justifiera I'exclusion de la
confession, sauf dans des circonstances exception-
nelles.



[2000] 2 R.C.S. R. C. OICKLE Le juge lacobucci 33

Another type of inducement relevant to this Un autre type d’encouragement pertinent en o
appeal is an offer of psychiatric assistance or other  qui concernesenpourvoi est le fait d'offrir
counselling for the suspect in exchange for a con-  au suspect de I'assistance psychiatrique ou d'autres
fession. While this is clearly an inducement, it is  formes de counsellingcleange d'une confes-
not as strong as an offer of leniency and regard  sion. Bien gu'il s’agisse clairement d’'un encoura-
must be had to the entirety of the circumstances. A gement, une telle offre n'a pas autant de poids
good example of this comes froR v. Ewert  qu'une offre de @mence et il faut, dans un tel cas,
(1991), 68 C.C.C. (3d) 207 (B.C.C.A). In that tenir compte de I'ensemble des circonstances.
case, the police made what Hinkson J.A. at the L'affRire. Ewert (1991), 68 C.C.C. (3d) 207
Court of Appeal described as a “bold offer to the  (C.A.C.-B.) est un bon exemple de ce genre de
accused to help him, in the sense of providing psy-  situation. Dans cette affaire, lessaptdigEres
chiatric help, if he told them what had happened” ont fait ce que le juge Hinkson de la Cour d’'appel
(p. 216). Reversing the Court of Appeal, this Court  e&ril’”comme TRADUCTION] «une offre d'aide
upheld the trial judge’s conclusion that, while the  audacieud@accug, savoir qu'ils lui procure-
police conduct was an inducement, it was not a raient de l'aide psychiatrique s'il leur racontait ce
factor in the suspect’'s decision to confdswert  qui était arrivé» (p. 216). Infirmant I'agt de la
thus recognizes the importance of a contextual  Cour d’appel, notre Cour a edaficaoriclusion
approach. du juge du pres’que, bien que la conduite des

policiers ait constite’un encouragement, ce fac-
teur n'a pas jo&’dans la éCision du suspect de
faire une confession. L'atEwert reconna donc
limportance d'une approche contextuelle.

Threats or promises need not be aimed directly Il n'est pas etessaire que les menaces ou led!

at the suspect for them to have a coercive effect. = promesses visent directement le suspect pour avoir
For example, inR. v. Jackson (1977), 34 C.C.C.  un effet coercitif. Par exemple, dans Jackson
(2d) 35 (B.C.C.A.), Mcintyre J.A. (as he then was)  (1977), 34 C.C.C. (2d) 35 (C.A.C.-B.), le juge
addressed a confession obtained in a case where  Mcintyre (plus tard juge de notre Cour)ea examin’
the accused and his friend Winn had robbed and  une confession obtenue dans uneudfteire o°
murdered a hitchhiker. The police suspected the e etson ami Winn avaient wEt assassiniin
murder was Jackson’s doing, and urged him to  auto-stoppeur. Les policiers, qubrswaient
confess, lest his friend Winn be unjustly convicted  Jackson d’avoir commis le meurtre, I'one@xhort”
of murder. The trial judge had concluded that: faire une confesaiafaut de quoi son ami

Winn serait injustementedla€ coupable de meur-

tre. Le juge du pras avait tie” la conclusion sui-

vante:

[The police] were exerting a subtle form of pressure onTRAGUCTION] [Les policiers] exeraient une forme de

Jackson, they were appealing to his concept of right and pression subtile sur Jackson, faisarstoappahcept

wrong . .. They indicated that unless they got to the du bien et du mal. [. . .] lls lui ont dit que s’ils ne parve-

truth of the matter, it might be necessary to charge both, naiend fase"la lumere sur l'affaire, il pourrait

and this too was a very likely possibility. The officers si@r recessaire de porter des accusations contre les

were completely frank with him. The officers hoped that deux, et qu'il s'agissait desdotte possibilé. Les

when Jackson was faced with what they had, and what ageneteoti€s francs avec lui. lls esmient que

might transpire if he didn’t speak up, that he would take Jackson, canfaeet lesléements de preuve qu'ils

Winn off the hook and confess. That is exactly what he avaient et lesqe@amees de son silence, tirerait Winn

did. | can see nothing in what they said or in what they d'affaire et passerait aux aveux. C’est exactement ce
gu’il a fait. A mon avis, ils n'ont rien dit ni fait qui
puisseelre interpett par Jackson comme faisant miroi-



52

53

34 R. V. OICKLE lacobucci J. [2000] 2 S.C.R.

did that can be construed by Jackson as holding out the
possibility of any benefit to him should he confess.

Mclintyre J.A. agreed that no hope of advantage
that would render a confession inadmissible had
been held out to the accused. He then presented the
following very helpful analysis of the law (at

p. 38): p.

ter la passjbilitobtiendrait un avantage s'il faisait
une confession.

Le juge Mcintyre a lui ausst egtiom n’avait
pas fait mimitaccug I'espoir d'un avantage
qui aurait rendu la confession inadmissible. Il a
ensuite fait une analyse atile du droit & la
38):

[Cases] must be considered in relation to their ownTRAHUCTION] [Chaque affaire] doiefre examiréa la

facts. It is my opinion that for a promised benefit to a
person other than the accused to vitiate a confession, the
benefit must be of such a nature that when considered in
the light of the relationship between the person and the
accused, and all the surrounding circumstances of the
confession, it would tend to induce the accused to make
an untrue statement, for it is the danger that a person
may be induced by promises to make such a statement
which lies at the root of this exclusionary rule.

kneides faits qui lui sont propress.mon avis, pour
gu’un avantage gromigpersonne autre que l'ac-
e da& une confession, l'avantage deire” d’'une
nature telle que, eavisdgmere du lien qui existe
entre cette personne e kaaeisdutes les circons-
tances de la confession, il desuthexiier I'accuesa
faire une faetmatibn, car c’est le danger qu’une
personneefrngissei€e, par des promessesfaire
une tebelalation qui esa Torigine de la egle de

I'exclusion.

Mclintyre J.A. offered, as examples of improper
inducements, telling a mother that her daughter
would not be charged with shoplifting if the
mother confessed to a similar offence (&€=  ac

Le juge Mcintyre a mentiom” a titre
d'exemples d’encouragements inacceptables, le

fait de daeune nere que sa fille ne serait pas

cuge de vola'I'etalage si la mre avouait avoir

missioners of Customs and Excise v. Harz, [1967]  commis une infraction similaire (vaDommission-
1 A.C. 760 (H.L.), at p. 821), or a sergeant-majorers of Customs and Excise c. Harz, [1967] 1 A.C.

keeping a company on parade until he learned who

760 (H.la)p. 821), ou le fait pour un sergent-

was responsible for a stabbing (d98ev. Smith,  major d’avoir fait parader une compagnie de sol-
[1959] 2 Q.B. 35). InJackson, by contrast, the  dats jusguce qu’on lui dise quetait le responsa-

accused had merely known Winn for a year in

ble d'une agreastmups de couteau (vd® c.

prison. The offence occurred a few days after theiBmith, [1959] 2 Q.B. 35). Dangackson, par con-

release. Neither testified to a relationship such that
“the immunity of one was of such vital concern to
the other that he would untruthfully confess to pre-
serve it” (p. 39). The confession was therefore
admissible. e
«l

traste, laauet rencong’Winn en prison et
ne le connaissait que depuis un an. L'infraction
astditommise quelques jours apreur lilgra-
tion. Ni I'un ni 'autre erfaotgre de I'existence
ntre eux d’'une relation telle qa@eApPUCTION]
immunité de l'uné€tait d'une importance si cru-

ciale aux yeux de l'autre qu'il ferait une fausse

Cco

nfession pour la pserver» (p. 39). La confes-

sion a donet juge admissible.

The lbrahim rule speaks not only of “hope of
advantage”, but also of “fear of prejudice”. Obvi-
ously, any confession that is the product of out-
right violence is involuntary and unreliable, and
therefore inadmissible. More common, and more
challenging judicially, are the more subtle, veiled
threats that can be used against suspects. The
Honourable Fred Kaufman, in the third edition of

La regle de l'aret Ibrahim parle non seulement
de «I'espoir d'un avantage» egalsment de «la
crainte d'ejugice». Il va de soi que toute con-
fessienultant de violence pure et simple est
involontaire, non fiable et, paquens” inad-
missible. Les menaceeyoplus subtiles, qui
peetrenpro€rées contre des suspects sont
plepandues et posent un plus gramdi dux
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The Admissibility of Confessions (1979), at p. 230,  tribunaux. Dans la treisé €dition de son

provides a useful starting point: ouvrage ingtlhe Admissibility of Confessions
(1979), 'honorable Fred Kaufman expose un point
de dEpart utile,a’la p. 230:

Threats come in all shapes and sizes. Among the most TRADJCTION] Les menaces peuvent prendre toutes

common are words to the effect that “it would be better” sortes de formes. Parmi leegdnsiués, mention-
to tell, implying thereby that dire consequences might nons les expressions comme «il vaudrait mieux» que tu
flow from a refusal to talk. Maule J. recognized this te metteable, qui impliquent que le refus de le faire
fact, and said that “there can be no doubt that such pourrait avoir desjgensés terribles. Le juge Maule
words, if spoken by a competent person, have been held a reconnu ce fait, et il a dit qu'«il ne fait pas de doute
to exclude a confession at least 500 tim&s'v( Garner que de telles paroles, si elles sont proeescpar une
(1848), 3 Cox C.C. 175, at p. 177). personne en situation d'ajtonit” eja justifié & au

moins 500 reprises I'exclusion d’une confessioR»¢(

Garner (1848), 3 Cox C.C. 175 [a p. 177).

Courts have accordingly excluded confessions  Les tribunaux ont e@nécadrt des confessions
made in response to police suggestions that it faiteseponse aux suggestions faites par les
would be better if they confessed. SBe v.  policiers aux suspects gu'il vaudrait mieux que ces
Desmeules, [1971] R.L. 505 (Que. Ct. Sess. P.);  derniers passent aux aveuxXR \iDesmeules,
Comeau v. The Queen (1961), 131 C.C.C. 139  [1971] R.L. 505 (C.S.P.eQuComeau c. The
(N.S.S.C.)Lazure, supra; R. v. Hanlon (1958), 28 Queen (1961), 131 C.C.C. 139 (C.S.H.;
C.R. 398 (Nfld. C.A)), at p. 401; Whiteypra, at Lazure, précité; R. c. Hanlon (1958), 28 C.R. 398

p. 129. (C.AT.-N.),a la p. 401; Whiteloc. cit.,, a la

p. 129.

However, phrases like “it would be better if you Cependant, le fait que des expressions du ger%
told the truth” should not automatically require  «il vaudrait mieux que vous disiezrit@waient
exclusion. Instead, as in all cases, the trial judgett utilisfes ne doit pas d'office enin&r I'exclu-
must examine the entire context of the confession,  sion d’'une confession. Dans de telles situations, le
and ask whether there is a reasonable doubt that juge despdod plubt, comme dans tous les
the resulting confession was involuntary. Freed-  cas, examiner le contexte global de la confession et
man C.J.M. applied this approach correctlRirv.  se demander s’il existe un doute raisonnable que la
Puffer (1976), 31 C.C.C. (2d) 81 (Man. C.A)). In  confession qui emsal¥ était involontaire. Le
that case a suspect in a robbery and murder asked juge en chef Freedman du Manitoba a bien
to meet with two police officers of his acquain-  appéiqeette approche dams c. Puffer (1976),
tance. At this meeting, one officer said: “The best 31 C.C.C. (2d) 81 (C.A. Man.). Dans cette affaire,
thing you can do is come in with us and tell the  une personnecauwe, de vol qualif” et de
truth” (p. 95). Freedman C.J.M. held that while the  meurtre a demandéncontrer deux policiers
officer's language was “unfortunate”, it did not qu’elle connaissait. Durant cette rencontre, un des
require exclusion (at p. 95): “McFallanted to  agents a dit: TRADUCTION] «La meilleure chose
talk, hewanted to give the police his version of que tu puisses faire, c’est nous accompagner et
what had occurred, and above all he did not want  nous direetigésw”(p. 95). Le juge en chef

Freedman a estinque, quoique les paroles de
I'agent aiente¥® «mal choisies», elles n’entnaht
pas I'exclusiond’la p. 95): TRADUCTION] «McFall
voulait parler, ilvoulait donner sa version des faits
aux policiers, et il ne voulait surtout pas que Puffer
et Kizyma se tirent d’affaire, le laissant ainsi seul
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Puffer and Kizyma to get away, leaving him to  pour faire fack ‘musique» (en italique dans

face the music alone” (emphasis in original). l'original).

In his reasons, Freedman C.J.M. referred to a Dans ses maotifs, le juge en chef Freedman s’est
passage from an article he had written earlier,eféeré’a un passage d'un article qu'il avaitrit,
“Admissions and Confessions”, published in «Admissions and Confessions», qui edait
Salhany and Carter, edsudies in Canadian  publié dans Salhany et Carter, diSudies in
Criminal Evidence (1972), at pp. 110-11, where he Canadian Criminal Evidence (1972), aux pp. 110
stated the following: et 111, eudl avait dit ce qui suit:

Risky though it be for a policeman to use words like TRAPUCTION] Aussi risq que puissetfe le fait pour
“better tell us everything"— and an experienced and un policier d'utiliser des expressions du genre «il vaut
conscientious officer will shun them like the plague — mieux tout nous dire» — que les agentsmexes et
their consequences will not always be fatal. There have consciermitexoht comme la peste — les cens’
been some instances where words of that type have been guences de ces expressions ne seront pas toujours
employed, and yet a confession following thereon has fatales. Dans certains cas, de telles expres#ons ont ~
been admitted. That may occur when the court is satis- ealiet, pourtant, 'aveu qui a suive® admis. Cela
fied that the offending words, potentially perilous peut se produire lorsque le tribunal est convaincu que —
though they be, did not in fact induce the accused to bien que potentielleendlaiges — les expressions
speak. In other words, he would have confessed in any attentatoires n’ont pas, dans les faittaccuera
event, the court’s enquiry on the point establishing that parler. Autrement dit, il aurait fait une confession de
his statement was indeed voluntarily made. It is scarcely tootn fd'examen du tribunal ayamtabli que sa
necessary to emphasize, however, that cases of the kinéclarationetait effectivement volontaire. Il eatpeine
just mentioned will confront a prosecuting counsel with besoin de souligner, cependant, que les affaires de ce
special difficulty. For words like “better tell the truth” type poseront une dificydtirticulere aux avocats
carry the mark of an inducement on their very face, and ehalg$ poursuites, car les expressions du genre «il
a resultant confession may well find itself battling vaut mieux direet#té» sugegrenta premére vue un
against the stream. encouragement, et le procureur pourrait fort bien devoir

lutter pour faire admettre une confessi@sultant de

leur utilisation.

This Court upheld the Court of Appeal’s ruling. Notre Cour a comfitand&cision de la Cour d’ap-

SeeMcFall v. The Queen, [1980] 1 S.C.R. 321; see  pel. VbicFall c. La Reing, [1980] 1 R.C.S. 321;

alsoR. v. Hayes (1982), 65 C.C.C. (2d) 294 (Alta.  vadgalemenR. c. Hayes (1982), 65 C.C.C. (2d)

C.A), at pp. 296-97. | agree that “it would be bet- 294 (C.A. Alb.), aux pp. 296 et 297. Je suis d’'ac-

ter” comments require exclusion only where the  cord avec I'opinion selon laquelle les remarques

circumstances reveal an implicit threat or promise.  du type «il vaudrait mieux» ne commandent I'ex-
clusion de la confession que dans les cakes Tir-
constances esélent une menace ou promesse
implicite.

A final threat or promise relevant to this appeal Un dernier type de menace ou de promesse per-
is the use of moral or spiritual inducements. These  tinent dans le cadesdntgrourvoi est l'utilisa-
inducements will generally not produce an invol-  tion d’encouragements moraux ou spirituels. De
untary confession, for the very simple reason that tels encouragements ne doneetoaiergent
the inducement offered is not in the control of the  pasdien aveu involontaire, pour la raison bien
police officers. If a police officer says “If you simple que la cetisgtion de I'objet de I'encou-
don’t confess, you'll spend the rest of your life in  ragement estpieddante de la volanides poli-
jail. Tell me what happened and | can get you a  ciers. Lorsqu’un policier dit «si vous ne confessez
lighter sentence”, then clearly there is a strong, and  pas, vous passerez le reste de vos jours en prison.
improper, inducement for the suspect to confess. Dites-moi ce qui s’est produit et je pourrai vous
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The officer is offering auid pro quo, and it raises  obtenir une peine moins lourde», il est clair qu'il
the possibility that the suspect is confessing not  encourage fortement etodeiriacceptable le
because of any internal desire to confess, but suspdaire une confession. En effet, I'agent
merely in order to gain the benefit offered by the  offre une contrepartie, ce qevesdalpossibild”
interrogator. By contrast, with most spiritual que le suspect confesse un crime non pas parce
inducements the interrogator has no control over  que, dans son daeunt’il souhaite le faire,
the suggested benefit. If a police officer convinces  maioiphfth de tirer parti de I'avantage que lui
a suspect that he will feel better if he confesses, the offre I'interrogateur. Par contraste, dans le cas des
officer has not offered anything. | therefore agree  encouragements spirituekjdation de I'avan-
with Kaufman,supra, who summarized the juris- tageoql€ est inépendante de la volantie I'in-
prudence as follows at p. 186: terrogateur. Le policier qui convainc un suspect
gu'il se sentira mieux aps avoir fait une confes-
sion n’offre riena ce dernier. Je suis donc d'accord
avec Kaufmangp. cit., qui a Esung ainsi la juris-
prudencea’la p. 186:

We may therefore conclude that, as a general rule, TRADUCTION] Nous pouvons donc conclure que, en
confessions which result from spiritual exhortations or regle grérale, les aveux qui résultent d’exhortations
appeals to conscience and morality, are admissible in spirituelles ou d appels a la conscience et a la moralité
evidence, whether urged by a person in authority or by  sont admissibles en preuve, qu’ils aient été proférés par
someone else. [Emphasis in original.] une personne en situation d'autorité ou par une autre

personne. [En italique dans l'original.]

In summary, courts must remember that the En @sung, les tribunaux doivent avairl'esprit 27
police may often offer some kind of inducementto  qu'il peut souvent arriver que les policiers offrent
the suspect to obtain a confession. Few suspects  une certaine forme d’encouragement au suspect en
will spontaneously confess to a crime. In the vast  vue d’obtenir une confession. Peu de suspects con-
majority of cases, the police will have to somehow  fesseront spont@m” un crime. Dans laes”
convince the suspect that it is in his or her best  grande neajladtcas, les policiers devront d’une
interests to confess. This becomes improper only corfapu d’'une autre convaincre le suspect qu'il est
when the inducements, whether standing alone or  dans soétidE faire une confession. Cela ne
in combination with other factors, are strong  devient inacceptable que lorsque les encourage-
enough to raise a reasonable doubt about whether  memtsux Seuls ou comhesa d'autres fac-
the will of the subject has been overborne. On this  teurs — sont importants au point de soulever un
point | found the following passage froR v. doute raisonnable quaatla question de savoir si
Rennie (1981), 74 Cr. App. R. 207 (C.A.), at on a subjda’volon€ du suspect. Sur ce point,

p. 212, particularly apt: jestime particatementa’ propos le passage sui-
vant de l'affaireR. ¢. Rennie (1981), 74 Cr. App.
R. 207 (C.A)ala p. 212:

Very few confessions are inspired solely by remorse. TRAQUCTION] Trés peu de confessions sont inepg”
Often the motives of an accused are mixed and include a exclusivement par le remords. Il arrive souvent qu’un
hope that an early admission may lead to an earlier  acnisanine” par divers motifs, y compris I'espoir
release or a lighter sentence. If it were the law that the qu'un aatEupliisse se traduire par unedihtion
mere presence of such a motive, even if promoted by agdioqpi une peine moin®ere. Si, en droit, la
something said or done by a person in authority, ledeglerétait que la seule gsence d'un tel motif, eme
inexorably to the exclusion of a confession, nearly every €dodle de paroles ou d’'actes d'une personne en
confession would be rendered inadmissible. This is not aeitondne inexorablemerd 'exclusion d’une con-
the law. In some cases the hope may be self-generated. fession, pratiguement toutes les confessions seraient
If so, it is irrelevant, even if it provides the dominant gag’inadmissibles. Cela n’est pas le droit applicable.
motive for making the confession. In such a case the Dans certains cas, il se peut que I'espoir ait pris nais-
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confession will not have been obtained by anything said
or done by a person in authority. More commonly the
presence of such a hope will, in part at least, owe its
origin to something said or done by such a person.
There can be few prisoners who are being firmly but
fairly questioned in a police station to whom it does not
occur that they might be able to bring both their interro-
gation and their detention to an earlier end by confes-
sion.

sance chez ddgea€me. Dans ces cas, il n'est pas
pertinertnens’il constitue le motif dominant pour

lequel laceusonfess le crime. La confession
n‘auratpazbfenue par suite de quelque acte d'une
personne en situation dceadtaaitive plus souvent

que &semce d'un tel espoir tire son origine, du
moins en partie, d’actes ou de paroles d’'une telle per-
sonne. Il y a peu de prisonniers auxquels il ne vient pas

a l'esprit, au cours d'un interrogatoire semiaisequi-

table dans un poste de police, de mettre fin rapideaent °
leur interrogatoire e leur atention en faisant une con-
fession.

The most important consideration in all cases is to
look for a quid pro quo offer by interrogators,
regardless of whether it comes in the form of a
threat or a promise.

(b) Oppression

Dans tous les cas, la question la plus importante

consiste se demander si les interrogateurs ont

offert une contrepartie, que ce soit sous forme de

menaces ou de promesses.

b) L’oppression

There was much debate among the parties, inter- Les parties, les intervenants et les juridictions

veners, and courts below over the relevance of
“oppression” to the confessions rule. Oppression
clearly has the potential to produce false confes-
sions. If the police create conditions distasteful
enough, it should be no surprise that the suspect

eriafires saisies de lagsente affaire ont abon-

dammelpdttli la pertinence de I'«oppression»
dargla des confessions. Il est clair que I'exis-

tence d’'un climat d’'oppression est susceptible de
produire de fausses confessions. Si les policiers

would make a stress-compliant confession to eent’des conditions suffisammemetsdgeables, il

escape those conditions. Alternately, oppressive
circumstances could overbear the suspect’s will to

n'y a rigiorthanta’ce que le suspect fasse une
fausse confession induite par streshaoper’

the point that he or she comes to doubt his or hea ces conditions. Par ailleurs, un climat oppressif

own memory, believes the relentless accusations
made by the police, and gives an induced confes-
sion.

poebainler la volor du suspect au point de
'ameerdzruter de sa propreemmoire,a croire

les accusations incessantes des policieasfaire

une confession induite.

A compelling example of oppression comes L’arret récent de la Cour d’appel de I'Ontafo
from the Ontario Court of Appeal’s recent decisionc. Hoilett (1999), 136 C.C.C. (3d) 449, est un

in R v. Hoilett (1999), 136 C.C.C. (3d) 449. The

exemple frappant d’une situation oppressive. L'ac-

accused, charged with sexual assault, was arrested e, guisstait incul@ d’agression sexuelle, avait
at 11:25 p.m. while under the influence of crackett argtt a 23 h 25 pendant qu'dtait sous I'effet

cocaine and alcohol. After two hours in a cell, two
officers removed his clothes for forensic testing.
He was left naked in a cold cell containing only a
metal bunk to sit on. The bunk was so cold he had
to stand up. One and one-half hours later, he was
provided with some light clothes, but no under-
wear and ill-fitting shoes. Shortly thereafter, at

about 3:00 a.m., he was awakened for the purpose

du crack et de l'alcooksAavoir pass’deux
heures dans une cellule, deux agents luieont retir’
sgements aux fins d’'analysesdi¢o-Egales.
On l'aelaissfdans une cellule froide ne conte-
nant qu’'une couchetatiair pouvait s'as-
seoir. Cette coudtaitesi froide qu'il devait se
tenir debout. Une heure et demie plus tard, on lui a
fourniedemeritsdgers — mais pas de sous-

of interviewing. In the course of the interrogation, eterhents — de erme que des souliers qui ne lui

the accused nodded off to sleep at least five times.

faisaient pas. Peu de taspsenpr3 h, on a
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He requested warmer clothes and a tissue to wip@veillé I'accug afin de l'interroger. Ce dernier

his nose, both of which were refused. While he  s’est endormi au moins cinq fois pendant I'interro-

admitted knowing that he did not have to talk, and  gatoire. Il a vainement dendasdetements

that the officers had made no explicit threats or  plus chauds et un mouchoir pour s’essuyer le nez.

promises, he hoped that if he talked to the police  Quoiqu’il ait reconnu qu’il savait aaitrpas

they would give him some warm clothes and cease  tenu de dire quoi que ce soit et que les agents ne

the interrogation. lui avaient pas explicitement fait de menaces ni de
promesses, il egpait qu'en parlant aux policiers
ceux-ci lui donneraient desetéments chauds et
mettraient fina’ I'interrogatoire.

Under these circumstances, it is no surprise that Dans ces circonstances, il n’est péenhant que 60

the Court of Appeal concluded the statement was la Cour d’appel ait conclu quecléaatiin
involuntary. Under inhumane conditions, one can  n’avait @@ésvolontaire. Dans des conditions
hardly be surprised if a suspect confesses purely  inhumaines, on peut difficileatenter qu’un
out of a desire to escape those conditions. Such a  suspect fasse une confession dans le seul but
confession is not voluntary. For similar examples ecidppera’ces conditions. Une telle confession
of oppressive circumstances, s& v. Owen n’est pas volontaire. Pour des exemples similaires
(1983), 4 C.C.C. (3d) 538 (N.S.S.C., App. Div.);  de situations oppressiveR voiOwen (1983),
R. v. Serack, [1974] 2 W.W.R. 377 (B.C.S.C.). 4 C.C.C. (3d) 538 (C.EN.Div. app.);R. c.
Without trying to indicate all the factors that can Serack, [1974] 2 W.W.R. 377 (C.S.C.-B.). Sans
create an atmosphere of oppression, such factors  vaoir€rer tous les facteurs susceptibles de
include depriving the suspect of food, clothing, eerun climat d’oppression, mentionnons le fait
water, sleep, or medical attention; denying access  de priver le suspect de nourrituetsnuEnts,
to counsel; and excessively aggressive, intimidat-  d’'eau, de sommeil ou de sdiicaum, de lui
ing questioning for a prolonged period of time. refuser Bac@ un avocat et de linterroger de
facon excessivement agressive pendant une
période prolongeé.

A final possible source of oppressive conditions Une dernéte source possible de conditionl
is the police use of non-existent evidence. As the  oppressives est |'utilisation, par les polaéers, d'”
discussion of false confessiomsjpra, revealed,  ments de preuve inexistants. Comme il est ressorti
this ploy is very dangerous: see Ofshe & Leo de l'analyse qtd faite des fausses confessions
(1997a), supra, at pp. 1040-41; Ofshe & Leo plustt'ce stratagme est &S dangereux: voir
(1997),supra, at p. 202. The use of false evidence  Ofshe & Leo (199@e)cit., aux pp. 1040 et
is often crucial in convincing the suspect that 1041; Ofshe & Leo (198¥)cit., a la p. 202.
protestations of innocence, even if true, are futile. |  L'utilisation de &éménts de preuve est sou-
do not mean to suggest in any way that, standing  vent un moyen crucial de convaincre le suspect
alone, confronting the suspect with inadmissible or  que ses protestations d’innocenu,simélles
even fabricated evidence is necessarily grounds for  sont vraies, sont futiles. Je ne veux d’aacune fa,
excluding a statement. However, when combined laisser entendre que le seul fait de mettre le suspect
with other factors, it is certainly a relevant consid-  easpnice @&léments de preuve inadmissibles,
eration in determining on ®oir dire whether a  ou e fabriges, constitue ecessairement une
confession was voluntary. raisoneddrter une elaration. Cependant, lors-
gu’elle s'ajoutea’ d'autres facteurs, cette coresid”
ration est certes pertinente powetetiminer, dans
le cadre d'un voir-dire, si la confessiogtait
volontaire.
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England has also recognized the role of oppres- L'Angleterre a€galement reconnu lelg que

sion. Section 76(8) of thieolice and Criminal Evi-  joue I'oppression. En effet, le paragraphe 76(8) de

dence Act 1984 (U.K.), 1984, c. 60, states that a  la loi in®elPolice and Criminal Evidence Act

confession must not be the product of “oppres1984 (R.-U.), 1984, ch. 60, pcise que la confes-

sion”, which is defined to include “torture, inhu-  sion ne doit pasodler d'«oppression», qui est

man or degrading treatment, and the use or threaefinid” comme visant notammentRRDUCTION]

of violence (whether or not amounting to torture)”.  «la torture, les traitements inhumainegmt d”

The Code of Practice for the Detention, Treatment dants et le recours ou la menace dear&xours °

and Questioning of Persons by Police Officers violence (quedjeivaille ou nona de la tor-

goes on to offer examples of what may amount to  ture)». Le Code of Practice for the Detention,

oppression, which are similar to what | described  Treatment and Questioning of Persons by Police

above. Officers donne des exemples de situations pouvant
constituer des conditions oppressives similaaes °
celles que jai dtrites plusdt.

(c) Operating Mind c) L'état d'esprit conscient

This Court recently addressed this aspect of the Notre Cour a@temment trait’'de cet aspect de
confessions rule iWhittle, supra, and | need not  laegle des confessions dans l&ryWhittle, pré-
repeat that exercise here. Briefly stated, Sopinka J. e, &ftil n’est pasetessaire que je le refasse. En
explained that the operating mind requirementesun, le juge Sopinka a expligujue la teorie
“does not imply a higher degree of awareness than et I'd’esprit conscient «n’'implique pas un
knowledge of what the accused is saying and that eddgiConscience plete\é que la connaissance
he is saying it to police officers who can use it to  de ce que l'addii€t qu'il le dita des policiers
his detriment” (p. 936). | agree, and would simply ~ qui peuvent s’en servir contre lui» (p. 936). Je
add that, like oppression, the operating mind doc-  souaccstte explication et j'ajouterais simple-
trine should not be understood as a discrete inquiry  ment que, tout comme l'oppressieariéadh”
completely divorced from the rest of the confes- etdt d’esprit conscient ne doit paise” considiée
sions rule. Indeed, in his reasons liorvath, comme une en@té distincte, comptement disso-
supra, at p. 408, Spence J. perceived the operatingee dii reste de lagle des confessions. De fait,
mind doctrine as but one application of the broader  dans les motifs qu'il a eexmizmis |'aet
principle of voluntariness: statements are inadmisHorvath, précit, a la p. 408, le juge Spence a con-
sible if they are “not voluntary in the ordinary &id que la thorie de IEtat d’esprit conscient
English sense of the word because they were etait’qu’une application du principe plus large du
induced by other circumstances such as existed in  eagastlontaire: laelaration est inadmissible
the present case”. si elle «n’est [. . .] pas volontaire au sens ordinaire

de ce terme en anglais parce qu'elleefa provo-
guée] par d'autres circonstances comme c'est le
cas en l'espce».

Similarly, in concluding that the confessions De méme, estimant que lagle des confessions
rule cannot be limited to the negative inquiry of  ne saurait se limitane analyseegative, c’est-
whether there were any explicit threats ora-difea dgterminer si des menaces ou promesses
promises, Beetz J. offered the following explana-  explicitesetinfdites, le juge Beetz a explgu”
tion of the rule, at pp. 424-25: ainsi lagte, aux pp. 424 et 425:

Furthermore, the principle which inspires the rule En outre, le principe qui aeifapggle est positif;
remains a positive one; it is the principle of voluntari- c’est le principe du eagagblontaire. Ce principe
ness. The principle always governs and may justify an vaut dans tous les cas et peut justifier I'extension de la
extension of the rule to situations where involuntarinessegleraux cas w 'extorsion d’'une dclaration a une
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has been caused otherwise than by promises, threats, autre cause que les promesses, les menaces, I'espoir ou

hope or fear, if it is felt that other causes are as coercive la crainte, si I'on estime que d’autres causes ont un effet

as promises or threats, hope or fear and serious enough aussi coercitif que les promesses ou les menaces, l'es-

to bring the principle into play. poir ou la crainte et sont assez graves pour faire jouer le
principe.

As these passages make clear, the operating mind  Comme l'indiquent clairement ces extsdits, la th”

doctrine is just one application of the general rule  rie di&t’d’esprit conscient n'est qu’une appli-

that involuntary confessions are inadmissible. cation dedte rggrérale selon laquelle les con-
fessions involontaires sont inadmissibles.

(d) Other Police Trickery d) Les autres ruses policiéres

A final consideration in determining whether a Le dernier elément dont il faut tenir compte 65
confession is voluntary or not is the police use of  petemiiner si une confession est volontaire ou
trickery to obtain a confession. Unlike the previous  non est la question de savoir si les policiers ont uti-
three headings, this doctrine is a distinct inquiry. e bie's ruses en vue d’obtenir la confession. Con-
While it is still related to voluntariness, its more  trairement aewiiles qui ont fait I'objet des trois
specific objective is maintaining the integrity of  demsis rubriques, cette dbfie 6tablit une ana-
the criminal justice system. Lamer J.'s concurrence  lyse distincte. Bien qu’elle soit elle erisail li°
in Rothman, supra, introduced this inquiryin that  caraafe volontaire, elle vise plus gmi€menta
case, the Court admitted a suspect’s statement toesepser I'inEgritt du systme de justice griale.
an undercover police officer who had been placed  Cette analgge iatroduite par le juge Lamer,
in a cell with the accused. In concurring reasons,  dans les motifs concordants qu'il eseXqos”
Lamer J. emphasized that reliability was not the  éHRSthman, précité. Dans cette affaire, la Cour
only concern of the confessions rule; otherwise the  a admexlardtion qu’avait faite le suspectun
rule would not be concerned with whether the  policier en civil qui partageait sa cellule. Dans ses
inducement was given by a person in authority. He ~ motifs, le juge Lamer a soglignia fiabili¢
summarized the correct approach at p. 691: etait ‘pas le seul aspect auquel s’attachedger”

des confessions, car autrement dgle ne s'ing-
resserait paa la question de savoir si I'encourage-
ment aet® donm par une personne en situation
d’'autorit. Il a €sung ainsi I'approche qu'il con-
vient d’appliquera’la p. 691:

[A] statement before being left to the trier of fact for [A]lvant de permettre au juge des faits d’en examiner la
consideration of its probative value should be the object valeur probante,ediaeation doitefre soumise au

of a voir dire in order to determine, not whether the voir dire en viggalir non pas si laetlaration est
statement is or is not reliable, but whether the authori- digne de foi, mais si leseaubmttfait ou dit une

ties have done or said anything that could have induced chose qui ait pu amenez 8daigstine dclaration

the accused to make a statement which was or might be qui soit ou quigtteédseisse. Il importe au plus haut
untrue. It is of the utmost importance to keep in mind point de se rappeler questeemguporte pas sur la

that the inquiry is not concerned with reliability but with fialeilitiais sur la conduite des autesitelativemena

the authorities’ conduct as regards reliability. la fiabilit”
Lamer J. was also quick to point out that courts Le juge Lamer s’estidalement empressgie sou- 66
should be wary not to unduly limit police discre-  ligner que les tribunaux doivent se garder de ne

tion (at p. 697): pas limiter inofient le pouvoir disetionnaire des
policiers @ la p. 697):

[Tlhe investigation of crime and the detection of [Ulne extqu8n maére criminelle et la recherche des
criminals is not a game to be governed by the Marquess criminels ne sont pas un jeu quialoaexabjles



67

68

42 R. V. OICKLE lacobucci J. [2000] 2 S.C.R.

of Queensbury rules. The authorities, in dealing with du marquis de Queensbury. Lessautorioht affaire
shrewd and often sophisticated criminals, must somea des criminels regs et souvent sophistigs, doivent
times of necessity resort to tricks or other forms of parfois user d'artifices et d'autres formes de superche-
deceit and should not through the rule be hampered in rie, et ne devraiattepantfagés dans leur travail

their work. What should be repressed vigorously is con- par I'application dgla Ce qu'il fauteprimer avec
duct on their part that shocks the community. [Emphasis vigueur, c’est, de leur part, une conduite qui choque la
added.] collectivie. [Je souligne.]

As examples of what might “shock the commu-A titre d’'exemples de comportement susceptibles
nity”, Lamer J. suggested a police officer pretend-  de «choquer la collestilétjuge Lamer a men-
ing to be a chaplain or a legal aid lawyer, or inject-  teon policier qui soit se ferait passer pour un
ing truth serum into a diabetic under the pretense oaien"ou un avocat de l'aide juridique, soit
that it was insulin. Lamer J.’s discussion on this  donnerait une injection de pemthotasuspect
point was adopted by the Court @ollins, supra,  diakétique en prtendant lui administrer de l'insu-
at pp. 286-87; see alsdv v. Clot (1982), 69 C.C.C. line. L'analyse du juge Lamer sur ce poietta ~
(2d) 349 (Que. Sup. Ct.). adegt” par notre Cour dans [l'atr"Callins,
précitt, aux pp. 286 et 287; voiregale-
ment R. c¢. Clot (1982), 69 C.C.C. (2d) 349
(C.S. Q&)).

In Hebert, supra, this Court overruled the result  Dans l'argt Hebert, précité, notre Cour a ren-
in Rothman based on th€harter’s right to silence.  versle Esultat de I'art Rothman en se fondant
However, | do not believe that this renders the  sur le droit au silence garantQbartia Toute-
“shocks the community” rule redundant. There fois, je n'estime pas que cela rende inetjie la r°
may be situations in which police trickery, though  du «choc de la collestivit"peut survenir des
neither violating the right to silence nor undermin-  situatiomsouioique la ruse utieg par les poli-
ing voluntarinesper se, is so appalling as to shock  ciers ne porte pas atteinte au droit au silence ni ne
the community. | therefore believe that the test mine le @mactolontaire de la confession
enunciated by Lamer J. iRothman, and adopted = comme tel, elle soit si odieuse qu’elle choque la
by the Court inCollins, is still an important part of  collectigt” Je suis donc d'avis que le er@’
the confessions rule. enon& par le juge Lamer dafthman et adopt”
par notre Cour dan€ollins demeure ureléement
important de laegle des confessions.

(e) Summary e) Réesumé

While the foregoing might suggest that the con- Bien que ce qui gede puisse sembler indiquer
fessions rule involves a panoply of different con-  queelgler’des confessions comporte toute une
siderations and tests, in reality the basic idea is  panoplie de facteuremsciiitBe de base est
quite simple. First of all, because of the criminal  enlitt assez simple. Preemnément, comme le
justice system’s overriding concern not to convict  souci premier diersgstde justice griale est
the innocent, a confession will not be admissible if evi€r qu'un innocent soitatlag€ coupable, une
it is made under circumstances that raise a reasona-  confession ne sere@axlinigsible si elle a
ble doubt as to voluntariness. Both the traditionalete faite dans des circonstances qui seeiht un
narrow lbrahim rule and the oppression doctrine  doute raisonnable gusoh caraete volontaire.
recognize this danger. If the police interrogators  Targdéegtroite traditionnelle qui até énon&e
subject the suspect to utterly intolerable condi- dansetdlorahim que la tleorie de I'oppression
tions, or if they offer inducements strong enough  reconnaissent ce danger. Si les policiers qui
to produce an unreliable confession, the trial judge enent l'interrogatoire soumettent le suspecdes
should exclude it. Between these two extremes, conditionsatéait intoBrables ou s'ils lui don-
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oppressive conditions and inducements can operate  nent des encouragements assez importants pour
together to exclude confessions. Trial judges must  qu'il fasse une confession non fiable, le juge du
be alert to the entire circumstances surrounding a eprdoitecarter cette confession. Entre ces deux
confession in making this decision. @és, l'existence d’'une combinaison de condi-

tions oppressives et d’encouragements peale-

ment avoir pour effet d’entnaér I'exclusion d’'une

confession. Le juge du pres doit, lorsqu’il rend

sa dcision, tenir compte de toutes les circons-

tances dans lesquelles la confessi@téafdite.

The doctrines of oppression and inducements La théorie de I'oppression et celle des encourd®®
are primarily concerned with reliability. However, = gements s'attachent principalean&ntfiabilité.
as the operating mind doctrine and Lamer J.’s con-  Cependant, commambntEnt la teorie de
currence inRothman, supra, both demonstrate, the etat d’esprit conscient et les motifs concordants
confessions rule also extends to protect a broader  du juge Lamdrataman, précité, la egle des
conception of voluntariness “that focuses on the  confessiongg@ement proEger une concep-
protection of the accused’s rights and fairness in  tion plus large du eraraaifontaire TRADUC-
the criminal process”: J. Sopinka, S. N. LedermartioN] «qui met I'accent sur la protection des droits
and A. W. BryantThe Law of Evidencein Canada  de l'accug” et I'équi® du processusepal»: J.
(2nd ed. 1999), at p. 339. Voluntariness is the  Sopinka, S. N. Lederman et A. W. Bhant,
touchstone of the confessions rule. Whether théaw of Evidence in Canada (2¢ éd. 1999),a’ la
concern is threats or promises, the lack of an oper-  p. 339. Leareraotontaire est la pierre d’assise
ating mind, or police trickery that unfairly denies  de dgle des confessions. Qu'il a&té”question
the accused’s right to silence, this Court’s jurispru-  de menaces ou de promesses, de I'absence d'un
dence has consistently protected the accused frostat d'esprit conscient ou encore de ruses poli-
having involuntary confessions introduced into erebs qui privent injustement I'acaude son droit
evidence. If a confession is involuntary for any of  de garder le silence, la jurisprudence de notre Cour
these reasons, it is inadmissible. a invariablemenegeataccug contre I'admis-
sion en preuve d’'une confession non volontaire. Si
la confession est involontaire pour I'une ou l'autre
de ces raisons, elle est inadmissible.

Wigmore perhaps summed up the point best Wigmore est peuétte celui qui a le mieux 70

when he said that voluntariness is “shorthand for aesum& la question lorsqu'’il a dit que le carre”
complex of values™ Wigmore on Evidence volontaire€tait [TRADUCTION] «la formulation syn-
(Chadbourn rev. 1970), vol. 3, § 826, at p. 351. | etithie d’'un faisceau de valeursWigmore on
also agree with Warren C.J. of the United State&vidence (Chadbourn rev. 1970), vol. 3, § 826, °
Supreme Court, who made a similar point in  la p. 351. Jeegaiterent d’accord avec le juge
Blackburn v. Alabama, 361 U.S. 199 (1960), at  en chef Warren de la Couesupidegtats-Unis,
p. 207: qui a exprimun point de vue similaire dans l'etr”
Blackburn c. Alabama, 361 U.S. 199 (1960% [la
p. 207:

[N]either the likelihood that the confession is untrue nor TRAPUCTION] Le seul in€rét en jeu n’est ni la probabi-
the preservation of the individual's freedom of will is elque la confession soit fausse, ni la sauvegarde de la
the sole interest at stake. As we said just last Term, “The  dildertthoix de l'individu. Comme nous l'avons dit
abhorrence of society to the use of involuntary confes- au cours de la toutzalsesision: «Lapugnance de
siors . . .also turns on the deep-rooted feeling that the laeoai utiliser des confessions involontaires [. . .]
police must obey the law while enforcing the law; that viegalément du sentiment, prof@mdént ana, que
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in the end life and liberty can be as much endangered les policiers doivent respecter la loi quand ils I'appli-
from illegal methods used to convict those thought to be quent, gu’en bout de ligne, la vie etdgpébeent
criminals as from the actual criminals them- etre”autant menaes par I'utilisation de ethodes ik-
selves.... Thus a complex of values underlies the gales pour faire condamner les personoesrsesp,

stricture against use by the state of confessions which, de crimes que par les vrais criminelsiesix-ifn” .]
by way of convenient shorthand, this Court terms invol- En equnmice, un ensemble de valeurs sous-tend la
untary, and the role played by each in any situation var- limitation ieepd’Etat en matite d'utilisation de

ies according to the particular circumstances of the case. confessions, ensemble que noteriCaur rdoyen
d'un terme commode, «involontaires», et t@erfue
joue chacune de celles-ci varie en fonction des circons-
tances particuifes de l'affaire en cause.

SeeHebert, supra. While the “complex of values”  Voir I'aat Hebert, précitt. Bien que I'«ensemble
relevant to voluntariness in Canada is obviously  de valeurs» pertinent en ce qui concerne le carac-
not identical to that in the United States, | agreeere tvolontaire au Canada ne soit manifestement
with Warren C.J. that “voluntariness” is a useful  pas identmueelui qui existe auktats-Unis, je
term to describe the various rationales underlying  conviens avec le juge en chef Warren que le
the confessions rule that | have addressed above. «@araeblontaire» est une expression utile
pour dEcrire les divers fondements de &gle des
confessions dont jai tratpecdemment.

Again, | would also like to emphasize that the Encore une fois, je tiena ‘souligner que
analysis under the confessions rule must be a con-  l'analyse quétdmifaite en application de la
textual one. In the past, courts have excluded coneglerdes confessions est une analyse contextuelle.
fessions made as a result of relatively minor  Les tribunauxej@tdar€ des confessions faites
inducements. At the same time, the law ignored  par suite d’encouragements relativement faibles.
intolerable police conduct if it did not give rise to  Par ailleurs, le droit faisait abstraction des compor-
an “inducement” as it was understood by the nar-  tements policiersratitds si ceux-ci ne se tra-
row lbrahim formulation. Both results are incor-  duisaient pas par un «encouragement» au sens de
rect. Instead, a court should strive to understand la formuletioit€ de laegleénon&e dans I'ar-
the circumstances surrounding the confession anckt Ibrahim. Les deux eSultats sont err@s. Les
ask if it gives rise to a reasonable doubt as to the  tribunaux doivent plafforcer de bien com-
confession’s voluntariness, taking into account all  prendre les circonstances de la confession et se
the aspects of the rule discussed above. Therefore  demander si ea®r#ouh doute raisonnable
a relatively minor inducement, such as a tissue to  quant au er@ractiontaire de la confession, en
wipe one’s nose and warmer clothes, may amount  tenant compte de tous les aspeagldajler’
to an impermissible inducement if the suspect is  je@adanalyss plus #f. En consguence, un
deprived of sleep, heat, and clothes for several encouragement relativement faible, tels un mou-
hours in the middle of the night during an interro-  choir pour s’essuyer le nez ouetlsenfs
gation: seeHoailett, supra. On the other hand, chauds, peut constituer un encouragement inadmis-
where the suspect is treated properly, it will take a  sible si le suspect estigradmmeil, de chauf-
stronger inducement to render the confession fage eewnents pendant plusieurs heures en
involuntary. If a trial court properly considers all  plein milieu de la nuit durant un interrogatoire:
the relevant circumstances, then a finding regard-  Moilett, précitt. Par contre, dans les casle’
ing voluntariness is essentially a factual one, and  suspect est t¢@itvenablement, il faudra un
should only be overturned for “some palpable and  encouragement plus fort pour que la confession
overriding error which affected [the trial judge’s]  soit @gginvolontaire. Si le tribunal de presmé’
assessment of the facts&chwartz v. Canada, instance examine comme il se doit toutes les cir-
[1996] 1 S.C.R. 254, at p. 279 (quoti®ein v.  constances pertinentes, une conclusid®@gard du
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The Ship “Kathy K", [1976] 2 S.C.R. 802, at caract volontaire est essentiellement de nature
p. 808) (emphasis ifchwartz). factuelle et ne doktfe infirmée que si «le juge du
proegs a commis une erreur manifeste et domi-
nante qui a fauss’son apmCiation des faits»:
Schwartz c. Canada, [1996] 1 R.C.S. 254a la
p. 279 (citanSein c. Le navire «Kathy K», [1976]
2 R.C.S. 802a'la p. 808) (passage soukgdans
Schwartz).

D. Application to the Present Appeal D. L'application au présent pourvoi

Applying the foregoing law to the facts of this  Appliquant les egles de droit que je viens de’?
appeal, and having viewed the relevant video- andecriE aux faits du psent pourvoi, aps examen
audiotapes, | find no fault with the trial judge’s  des bandesovizt’audio pertinentes, j'estime que
conclusion that the respondent’s confession was le juge dagonde pas commis d’erreur lorsqu'il
voluntary and reliable. The respondent was fully  a conclu que la confession declétiinvolon-
apprised of his rights at all times; he was never taire et fiable. Lént@te pleinement inform”
subjected to harsh, aggressive, or overbearing de ses droits tout au long du processus; il na
interrogation; he was not deprived of sleep, food, jane@siriterrog’ de fa&on rude, agressive ou
or drink; and he was never offered any improper  autoritaire; il n'aefgaprivé de sommeil ou de
inducements that undermined the reliability of the = ch@sé®ire oua  manger; et aucun encourage-
confessions. As the Court of Appeal reached a  ment inacceptable qui aurait pu miner la fiabilit”
contrary conclusion with respect to a number of de son aveu nest@ipgopos. Comme la Cour
these issues, | will address them in turn. d’appel e uimeé conclusion contraire en ce qui

concerne un certain nombre de ces questions, je
vais les examinea tour de ofe.

1. Minimizing the Seriousness of the Crimes 1. Minimisation de la gralgs crimes

The Court of Appeal concluded that the police La Cour d'appel a jugique les policiers avaient 73
improperly offered leniency to the respondent by edulierement fait une offre deetiencea I'in-
minimizing the seriousness of his offences and eten minimisant la grawtde ses infractions et
suggesting “that the same punishment would likely  en indiquerRDUCTION] «qu’on lui infligerait
be given whether he confessed to one or a number  probablemeeiria p€ine, qu’il confessetré
of fires” (para. 156). This, in their opinion, was an  l'auteur d’'un seul incendie ou de plusieurs»
improper inducement (at para. 126): (par. 156). De l'avis de la cour, il s’agissait d’'un

encouragement inacceptable (au par. 126):

In the beginning, it was suggested that “there isn't muchTRAJUCTION] Au début, les policiers ont lais€ntendre

in a car fire”. Once the admission relating to the car was gu'«incendier une voiture n'esispgEave». Am@s

obtained, then the suggestion was made — and on sev- avoir obtenu la confession concernant la voiture, on a
eral occasions — that the accused was not really a crim- e laigehdre 'accug€ — et cea plusieurs reprises —

inal and that the police did not want to treat him as a gLeilait pas vraiment un criminel et que la police ne
criminal. In addition, it was stated to the accused — voulait pas le traiter comme tel. En outre,aobtea-dit

again more than once — that there was little difference e ea€galement plus d’'une fois — qu’il y avait peu
between being found guilty of one fire as compared to derdifte entre le fait dtfe reconnu coupable d’'un

10. seul incendie ou de 10.

Insofar as the police simply downplayed the Dans la mesurewles policiers ne faisaient que74
moral culpability of the offence, their actions were  minimiser la culpehititrale E€ea I'infraction,
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not problematic. As even the Court of Appeal rec- leurs actes ne posaient pasproBbmme I'a
ognized (at para. 126), “minimizing the moral sig-  ellem& reconnu la Cour d’appel (au par. 126),
nificance of the offence is a common and usually TRAPUCTION] «le fait de minimiser la posg
unobjectionable feature of police interrogation”.  morale de l'infraction est un aspect courant et
Instead, the real concern is whether the police sug-  habituellement acceptable des interrogatoires poli-
gested that “confession will result in the legal con-  ciers». La vraie question estdawavoir si les
sequences being minimal” (para. 126). As dis- policiers ontelasténdrea T'accug que fRA-
cussed above, this is inappropriate. DUCTION] «la confession entnagéra des coms’

guences juridiqgues minimales» (par. 126). Comme

il a ét expligqe plus 6t, un tel comportement est

inappropré.

However, and with the greatest respect to the Cependant, en touteeférence pour I'opinion
Court of Appeal, | believe they have mischaracter-  des juges de la Cour d’appel, jestime que ceux-ci
ized the police interrogators’ words. The offending  ont mal qealds paroles des policiers qui ont
passages are well represented by the following enfiemérrogatoire. Les propos suivants (D.A., °
excerpt (A.R. at p. 552), made shortly after the la p. 552), tenus peu de tempd'@pree de
respondent arrived at the police station subsequent  lénéimposte de police la suite de sa confes-
to his initial confession: sion initiale, illustre bien les passages attentatoires:

If you done the other ones this — or some of the otherTRAUCTION] Si tu es responsable des autres, c’est —
ones this is the time — this is the time to just get them ou de certains des autres, c’est le temps — c’est le
off your chest. This is the perfect opportunity because of temps de soulager ta conscience. C’est I'oeadesion id”
what you've already told us, okay. And everybody can de le faimuse de ce que tu nous af@diit, d'ac-

see this, that it's — You didn’t do one fire and then cord. Et tout le monde comprend cela, que c’est — Tu
years down the road you did — this is a series of fires n'as pasealloniicendie et puis dix ans apriu as

we've been having in Waterville. So we can look at it — — cC’est toute eme d'incendies que nous avons eus
we look at it as a one-package type of thing. Okay. Anda Waterville. De sorte que nous pouvons envisager cela
it's — if you had a problem, | don’t know what it is yet. — Nous pouvons envisager cela comme un tout unique.

Maybe we’'ll find out what it is, maybe you can help us O.K. Et c’est — si tu avais urepr@b]ignore tou-

on this. It's not unrealistic that you would set some jours de quoi il s'agissaitefPeujtie nousetouvri-
more things on fire especially when you would do your rons ce que c'estetpeypéux-tu nous aidex Cet
girlfriend’s vehicle, your fiancee’s vehicle but you don’t egard. Il n’est pas impensable que tu ais pu incendier
know why. So there’s something that — there’s some- autres choses, surtsud\agr incendile \éhicule de
thing that triggers you into setting that fire. [Emphasis ta petite amieghewé de ta fiaree, sans savoir
added.] pourquoi. Donc, il y a quelque chose qui — quelque

chose qui t'a inc#a allumer cet incendie. [Je souligne.]

The Court of Appeal focused on the underlined La Cour d'appel s’est appag sur le passage
passage to suggest that the police were offering a  seulgnir affirmer que les policiers propo-
“package deal”, whereby the respondent would not  saidimtimé un «marcé’global», selon lequel
be charged with multiple crimes if he confessed to il ne serait paseadaus® stie de crimes s'il
them all. However, as the rest of the passage confessait les avoir tous commis. Cependant,
makes clear, the police were doing nothing of the  comme l'indique clairement le reste de I'extrait,
sort. Instead, they were simply pointing out their  les policiers ne proposaient rien de la sorte. lls
reasons for believing that he was responsible for  exposaieot plotplement les raisons pour les-
all the fires, not just one: namely, that it was a  quelles ils croyaient que &igteit responsable
series of fires in issue, not isolated incidents. de tous les incendies et non d’'un seul, savoir qu'il
The police therefore treated the fires as a  s'agissait denedincendies &5 et non d'inci-
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“package”, all of which were likely set by the same  dentsessol’es policiers considaient donc les

person. incendies comme un «tout unique», et qu'ils
avaient vraisemblablemen¢t®” allungs par la
méme personne.

This interpretation is confirmed by the police’s Cette interpetation est confirmé par le refus 7
consistent refusal to accept Oickle’s own sugges- emyatiqgue des policiers d’accepter les sugges-
tions of a “package deal”. Shortly before confess-  tions d'Oickle &rmmde conclure un «maech’
ing to the vehicle fire, the following exchange took  global». Peu de temps avant quesloatiffig'sse
place between the respondent and Corporal avoir inedadiéhicule, Iéchange suivant a eu
Deveau (A.R. at pp. 519-20): lieu entre lui et le caporal Deveau (D.A., aux

pp. 519 et 520):

[TRADUCTION]

A: No, hang on, hang on. If [I] admit to her car and are R: Non, un instant, un instant. Si jadmets avoir incen-
the other ones looked at too? edia voiture, est-ce qu’'on parle des autres aussi?

Q: Richard, all I can tell you now is | want the truth out. Q: Richard, tout ce que je peux & chrestade-ci,

| don’t want — you said, “If I admit to her car,” which c’est que je veegalivrir la €rité. Je ne veux pas — tu

leads me to believe that maybe you're involved in that. as dit, «Si jadmets avoir sandditure», ce qui
m’ameénea croire que tu es peatré impliqe dans cet
événement.

A: Um. R: Hum.

Q: Well, if you're involved in it, tell me the truth and Q: Bien, si tu es im@iglahs ceevénement, dis-moi

then we’ll look — you know, if — I don’t think for one leevité et alors on verra — tu sais, si — je ne crois pas
minute that you're involved in everything. Okay? But if un instant que tu es ineptigo$ tous lesvénements.

you did the car, Richard, tell me you did the car. And if OK? Mais si tu as ircendditure, Richard, dis-moi

| believe that’s it, if we believe that you did not do the qgue tu as inedadioiture. Et si jestime que c’est

other one, | mean, we're — remember | said, we're not tout, si nous estimons que tu n'es pas responsable de

here to trick you into anything? l'autre incendie, je veux dire, nous — souviens-toi de ce
que je t'ai dit, que nous ne sommes @apdur te tendre
un piege.

A: | trust you. R: Je te fais confiance.

Q: I'm not here to bring everything down on you. The Q: Je ne suisagasul te mettre tout sur le dos. C'est
last thing | want to do, Richard. You've been good to me bien laaterohose que je veux faire, Richard. Tu as
and I'm trying to be good to you. et correct avec moi et j'essaieetté correct avec toi.

A: Uh-huh. R: Uh-huh.

Q: And | want you to tell me the truth. So if you did the Q: Et je veux que tu me disesitéa Alors, si tu as
car, tell me you did the car. But | want the truth. | just incendivoiture, dis-moi que tu I'as incerdi” Mais
don’t want you to say, “I did the car, so I'm free from je veux émité. Ce que je ne veux pas c’est que tu
all the others.” Okay? That's why it's important here dises, «C’est moi qui ai ieckndoiture, alors je n’ai

that — riena craindrea’ propos des autres incendies». O.K.?
Voila pourquoi il est importard Ce stade-ci que —

A: Uh-huh. R: Uh-huh.

Q: It's the truth that we want. [Emphasis added.] Q: C'esteldtérque je veux entendre. [Je souligne.]

As this passage reveals, it was the respondent, not Commele ce passage, c’est l'intamét non
the police, who was seeking a “package deal— a les policiers, qui voulait conclure une«glarch’
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deal Corporal Deveau squarely rejected. While the
police did minimize the moral significance of the
crimes, there was never any suggestion by the
police that a confession would minimize the legal
consequences of the respondent’s crimes.

bal» — mapeb’le caporal Deveau a eament
rejeQuoiqu’il soit vrai que les policiers ont

miairtdspor€e morale des crimes, ils n'ont
jamaisdaesgéndre I'intimée qu’une confession

de sa part aurait pour effriudiates cors’

guences juridiques de ses crimes.

2. Offers of Psychiatric Help

2. Les offres d’assistance psychiatrique

The Court of Appeal also found that the police La Cour d’appel @&§alement jug’'que les poli-

improperly offered psychiatric help in return for a
confession. For example, at para. 121, the Court of
Appeal noted passages wherein the police told the
respondent “I think you need help”, and “[m]aybe
you need professional help”. See also paras. 108
(pp. 363-64) and 122 (pp. 371-72). However, at no
point did the police ever suggest that the respon-
dent could only get help if he confessed. The dis-
tinction here is between the police suggesting the
potential benefits of confession, and making offers
that are conditional upon receiving a confession.
The former is entirely appropriate — it is not an
inducement because there isaquid pro quo. The
latter is improper. However, the police made no
such offer in the course of their interrogation of the
respondent.

ciers avaieegiriérement offert de I'assistance
psychiatmidiirtimé enechange d’'une confes-
sion. Par exemple, au par. 121, la Cour d'appel a
Etat'des passages dans lesquels les policiers ont
a Hintimée [TRADUCTION] «[J]e pense que tu as
besoin d'aide» et «@leugtie tu as besoin de
'aide d'un professionnel». eyaienient les
par. 108 (pp. 363 et 364) et 122 (pp. 371 et 372).
Cependant, les policiers n'ont janmisnEas’
afintimé qu'il obtiendrait de I'assistance uni-
guement s’il faisait une confession. La distinction
gu’il faut faire ici est entre le fait pour les policiers

de faire miroitea l'intimé les avantages potentiels

d'une confession et le fait de lui faire des offres
conditionnallese confession. Le premier geste

est tow fait convenable, il ne s’agit pas d'un

encouragement puisqu’il n’y a pas de contrepartie.
Le second ne l'est pas. Toutefois, les policiers
n'ont fait aucune offre de la sortelintimé pen-
dant gu’ils interrogeraient.

3. “It Would Be Better”

3. «ll vaudrait mieux»

The transcripts are indeed rife with these sorts La transcription est effectivement tre&” de

of comments. The police suggested that a confes-
sion would make the respondent feel better, that
his fiange and members of the community would
respect him for admitting his problem (para. 120)

and that he could better address his apparent pyro-

mania if he confessed (para. 122). However, read
in context, none of these statements contained an
implied threat or promise. Instead, they were
merely moral inducements suggesting to the
respondent that he would feel better if he con-
fessed and began addressing his problems. And
indeed, after his confession, Corporal Deveau

telles remarques. Les policierseosmtarsia
l'ietigu’il se sentirait mieux aps” avoir con-
deseS crimes, que sa fimacét les membres de
la colleetilét respecteraient pour avoir admis
gu'il avait urepm@lgpar. 120) et qu'il pourrait
plus facilemsmidre son probine€vident de
pyromanie s'il faisait une confession (par. 122).
Cependant, compte tenu du contexte dans lequel
ellesetinfaites, aucune de cesadlfrations ne
comportait de menace ou promesse implicite. I
s’agissaibt phle” simples encouragements
moraux esagga l'intimé qu'il se sentirait
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asked him “[s]o how do you feel now, Richard?” mieux s'il confessait ses crimes et coaitt@en,

His answer was “[b]etter”. esoudre ses prabties. De fait, aps la confes-
sion, le caporal Deveau a demasmd’intimé [TRA-
DUCTION] «[a]lors, comment te sens-tu maintenant,
Richard?» Ce dernier &pondu «[m]ieux».

To hold that the police officers’ frequent sugges- Soutenir que les éiuentes suggestions des poIi—80
tions that things would be better if the respondent  ciers que lénsienSentirait mieux s'il faisait une
confessed amounted to an improper threat or  confession constituaient une menace ou un encou-
inducement would be to engage in empty formal-  ragement inaccepghbigaldraita’ se lancer
ism. The tapes of the transcript clearly reveal that  dans un formalesmeg dé sens. Les enregistre-
there could be no implied threat in these words.  meawslant clairement qu'il n'y avait pas de
The respondent was never mistreated. Nor was  menace implicite dans ces parolese biatim”
there any implied promise. The police may have jare#ismaltrai€. Il n’y a eu non plus aucune
suggested possible benefits of confession, but there  promesse implicite. Les policiers attepeut-"
was never any insinuation of quid pro quo. |  lais€ entrevoir les avantages possibles d’'une con-
therefore respectfully disagree with the Court of  fession, mais ils nont javeadg€ la possibili¢”
Appeal that these comments undermined the con-  d’une contrepartie. RaqumTisje dois en toute
fessions’ voluntariness. efErence exprimer monedaccord avec l'avis des

juges de la Cour d'appel que ces remarques ont
miné le caraare volontaire des confessions.

4. Alleged Threats Against the Respondent’s 4. Les menaces qui aweticiattésa I'en-
Fiance droit de la fiaree de l'intin€
As discussed in connection widlackson, supra, Comme nous I'avons vu dans I'examen de I'ar8l

a threat or promise with respect to a third personet Jetkson, précitt, les menaces ou promesses
could be an improper inducement. The Court of  visant un tiers pourraient constituer des encourage-
Appeal stated, at para. 128, that the police effec-  ments inacceptables. La Cour d’appetaaaffirm”
tively told the respondent that “If he confessed, it  par. 128, que les policiers ont effectivengnt dit °

would not be necessary to continue the investiga-  I'ietqué JRADUCTION] «s'il faisait une confes-

tion or put his fiane[sic] through extensive inter-  sion, il ne serait pasessaire de poursuivre I'en-

rogation.” gete ou de soumettre sa fimea un long interro-
gatoire».

The majority of references during the interroga- Dans la majori¢’des caswles policiers ont fait 82
tion to the respondent’s fiaee, Tanya Kilcup, = mention de la fim®de I'intin€, Tanya Kilcup, au
centered on the respondent’s reliance on her as an  cours de l'interrogatoire, leurs remarques portaient
alibi witness: see, e.g., A.R. at p. 570. However, sur le fait que léntiothptait sur elle, comme
the Court of Appeal is correct that there were emoin pouretablir un alibi: voir, par exemple,
moments when the police intimated that it might  D.a&\la p. 570. Cependant, la Cour d'appel a eu
be necessary to question Ms. Kilcup to make sure  raison de conclure qu'il y avait eu des moments 0"
les policiers avaient laisséntendre qu'il pourrait
étre récessaire d'interroger W Kilcup pour s’as-
surer qu’elle nétait pas impligaé du tout dans les
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she was not involved in the fires at all, either alone incendies, soit seule, soit en collaboration avec
or in collaboration with the respondent: l'inem”

[TRADUCTION]
Q. You know, this whole thing is — we might even ask Q. Tu sais, toute cette affaire est — nous poerriens m”
Tanya if she would take a polygraph on this because we demaiiderya si elle accepterait de subir un examen

don’t know where she stands, okay. polygraphique sur cette question puisque nous ignorons
quelle est sa position, o.k.

A. Do | have to sit here for that? R. Est-ce que je dois donc attendre ici pour cela?

Q. Oh, no, no, not until she takes the polygraph. She’s Q. Oh, non, non, pas jcsqil’elle subisse le test
not going to take the polygraph tonight. But if you can polygraphique. Elle ne subira pas le test ce soir. Mais si
tell us anything — [A.R. at p. 574] tu peux nous dire quelque chose — [B.&.p. 574]

Q. Do you realize the other reason is that we — that Q. Es-tu conscient du fait que I'autre raison est que nous

you've got to come clean with everything with us is for — que tu dois vider ton sac devant nous pour Tanya.
Tanya.

A. Um. R. Hum.

Q. We don’t want to put Tanya through any — | mean Q. Nous ne voulons pas faira 3abiya — je veux

she’s going to be going through enough trying to — we dire qu’elle de@apdsser au travers de tant de cho-
don’t want to — and I'm sure you don’t want her to get ses pour tenter de — nous ne voulons pas — et je suis
— to go through half or what you went through today. convaincu gue tu ne veux pas gu’elle — gu’elle subisse

It's no fun. la moit€ de ce que tu a®el aujourd’hui. Ce n'est pas
amusant.

A. No, no. R. Non, non.

Q. It won’t be any fun for her. But in order for her to — Qa p’aura rien de plaisant pour elle. Mais pour

in order for us to be one hundred percent we have to do qu’elle — pour que nous soyons absolument certains,
it. So if there’s anything that you can tell us that can put nous devons le faire. Donc si tu peux nous dire quoi que
her — that we say, okay, we don’t need you, Tanya, we ce soit qui puisse l'aider — pour que nous puissions lui
have it here, you know, and we have some stuff. But dire, 0.k., nous n'avons pas besoin de toi, Tanya, nous
we're not convinced on everything else. So don't put avons ce qu’il nous faut ici, tu sais, nous avons quelque

Tanya through that if there’s something you can tell me, chose. Mais nous ne sommes pas convaincus de tout le
okay. [A.R. at pp. 603-4] reste. Ne fais donc pas subir a€lanya si tu peux

nous dire quoi que ce soit, o.k. [D.A., aux pp. 603 et

604]

The relationship the respondent had with Ms. Le lien qui existait entre I'intira’et Mne Kilcup
Kilcup was, in my opinion, strong enough poten-etaif,a mon avis, suffisamment fort pour inciter ce
tially to induce a false confession were she  dernidaife une fausse confession si dtait
threatened with harm. However, | do not believe = meeat® subir un pjudice. Cependant, je n'es-
any such threat ever occurred. There were no time pas qu'une telle menace aetiafaies 1
pending charges against Ms. Kilcup that the police  ne pesait corfeeKilcup aucune accusation
were offering to drop; they never threatened to  que les policiers offraient de laisser tomber; ils
bring charges against her; indeed, the police never  n’ont jamais enelgagiorter des accusations
seriously suggested her as a suspect. The most they  contre elle; de fait, les policiers n'ont jamais vrai-
did was promise not to polygraph her if the respon-  mentelaésgéndre qu’elletait un suspect. lls
dent confessed. Given the entire context, the most  ont tout au plus promis qu’'ils ne lui feraient pas
likely reason to polygraph her was not as a suspect,  subir de test polygraphique & Faisait” une
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but as an alibi witness. In my opinion, this is nota  confession. Compte tenu de I'ensemble du con-

strong enough inducement to raise a reasonable texte, jestime que la raison la plus probable de lui

doubt as to the voluntariness of the respondent's  faire subir le test polygraplatpiepas en tant

confessions. que suspect, mais lwtdmme ¢moin susceptible
d’etablir un alibi.A mon avis, il ne s’agit pas d’'un
encouragement suffisamment important pour sou-
lever un doute raisonnable en ce qui concerne le
caracere volontaire des confessions de l'irgim”

Moreover, the timing of the comments regard- En outre, le momentwles remarques concer- 84

ing Ms. Kilcup suggests that there was no causal na&mtkilcup ontéteé faites tend indiquer qu'il

connection between the police inducements and n'y a pas de lien de easrsaéties encourage-

the subsequent confession. After the statements  ments des policiers et la confession &ite subs’

guoted above, Corporal Deveau left the room, and  gquemmerds Agw dclarations céés pecddem-

told the respondent that he intended to speak to  ment, le caporal Devear Eaq#té et a di”

Tanya. Therefore the respondent’s actual confes-  I'mti’il avait I'intention de s’entretenir avec

sion was approximately two hours after he thought  Tanya. L'entindonc fait sa confession environ

the police were already speaking to Tanya. Moreo-  deux heures aprir commergca croire que les

ver, soon after Constable Bogle took over the  policiers s’entretenajardavic Tanya. En outre,

interrogation, the respondent himself made it clear  peesaque I'agent Bogle a commena” son

that he thought the police were only talking to Ms.  taunterroger l'intin€, ce dernier a clairement

Kilcup in order to verify his alibi (A.R. at p. 611):  indigugu’il croyait que les policiers s’entrete-
naient avec M Kilcup seulement pour erifier
son alibi (D.A.,a la p. 611):

[TRADUCTION]

Q. Okay. | mean we have to go and — we asked Cst. Q. O.K. Je veux dire que nous devons aller — nous
Taker to talk to Tanya, okay. (Inaudible). avons dersaadlagent Taker de s’entretenir avec
Tanya, o.k. (Inaudible).

A. But | didn't tell her. R. Mais je ne lui ai pas dit.
Q. What? Q. Quoi?
A. | didn't tell her. R. Je ne lui ai pas dit.
Q. Yeah. Q. Ouais.
A. Totally by myself. R. Btais tout seul.
The “inducements” regarding the respondent’'s Les «encouragements» concernantela dianc”
fiancée lacked both the strength and causal con-  I'mtinévaient ni I'importance, ni le lien de
nection necessary to warrant exclusion. causaditiuis pour justifier I'exclusion de la con-
fession.
5. Abuse of Trust 5. L’abus de confiance

The Court of Appeal suggests at para. 129 that La Cour d'appel affirme, au par. 129, que le$®
the police in general, and Corporal Deveau in par-  policiereeérg, et le caporal Deveau en parti-
ticular, improperly abused the respondent’s trustto  culier, onimed? abus'de la confiance de I'in-
obtain a confession. With respect, | cannot agree. e #fii d’obtenir une confession. En toutfé&d”
In essence, the court criticizes the police for ques-  rence, je ne suis pas d’accord. Essentiellement, la
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tioning the respondent in such a gentle, reassuring  Cour d'appel reproche aux policiers d’avoir inter-
manner that they gained his trust. This does not e rigfimé d'une fapon si douce et rassurante
render a confession inadmissible. To hold other-  qu’ils ont obtenu sa confiance. Cela ne rend pas
wise would send the perverse message to police  une confession inadmissible. Conclure autrement
that they should engage in adversarial, aggressive  enverrait le mauvais message aux policiers, car
guestioning to ensure they never gain the suspect's  cela reviemtlaitdire de mener des interroga-
trust, lest an ensuing confession be excluded. toires accusateurs et agressifedm d&

gagner la confiance du suspect, de crainte que

toute la confession obtenue par la suite sodr-

tee.

6. Atmosphere of Oppression 6. L'atmosph oppressive

To hold that the police conduct in this interroga- Conclure que la conduite des policiers au cours
tion was oppressive would leave little scope for  de cet interrogaatare oppressive ne laisserait
police interrogation, and ignore Lamer J.s pas une grande marge de manceuvre aux policiers
reminder inRothman, supra, at p. 697, that “the  qui ement des interrogatoires et ne tiendrait pas
investigation of crime and the detection of compte du rappel fait par le juge Lamératians
criminals is not a game to be governed by the Marman, précit, a la p. 697, o’il a dit qu'«une
guess of Queensbury rules”. Quite simply, the  ebtgw€n maére criminelle et la recherche des
police acted in a proper manner. Viewing the vide-  criminels ne sont pas un jeu qui deiivawb”
otapes and listening to the audiotapes reveal that atgles du marquis de Queensbury»esTsimple-
all times the police were courteous; they did not  ment, les policiers ont agcale guliere. Il
deprive the respondent of food, sleep, or water (at  ressort des bargle®tvalidio que les policiers
para. 119); they never denied him access to the ont towgucsurtois; ils n'ont ni engele I'in-
bathroom; and they fully apprised him of his rights  eirdé dormir ni prie” ce dernier d’eau ou de
at all times (see, e.g., A.R. at pp. 370, 497 and  nourriture (au par. 119); ils ne l'ont jamais emp”
650). They did not fabricate evidence in an attempt e dteller a la toilette; et ils I'ont pleinement

to convince him denials were futile. They com- inferrdé ses droits tout au long du processus
forted him, with apparent sincerity, when he broke  (voir, par exemple, D.A., aux pp. 370, 497 et 650).
down in tears upon confessing. While the re- Ills n'ont pas fabrigipreuve pour tenter de le

enactment was admittedly done at a time when the  convaincre querggatibnsetaient vaines. lls
respondent had had little sleep, he was already I'etionforg€, avec une apparente wnité,
awake when they approached him, and was told quanédla#& ‘en sanglots en faisant sa confes-
that he could stop at any time. And indeed, the  sion. Bien qu'il faille recomg@ie la reconstitu-
Court of Appeal did not directly claim that the tiore® faitea un moment v V'intime avait peu
police created an atmosphere of oppression suffi-  dormetait &ja rveillé quand les policiers lui
cient to exclude the statements. ont deneagd” voulait se livrera'la reconstitu-
tion et ils I'ont avig qu'il pouvait y mettre fin en
tout temps. Et en fait, la Cour d'appel n'a pas
directement affirm”que les policiers avaienteer”
une atmospére suffisamment oppressive pour jus-
tifier 'exclusion des dclarations.

The absence of oppression is important not only L’absence d’oppression est importante non seu-
in its own right, but also because it affects the lement en soi,egalement parce qu’elle a une
overall voluntariness analysis. In the preceding incidence sur toute I'analyse dereaxedtn-
sections, | have concluded that the police offered taire. Dans les sectemsgeptes, jai conclu
the respondent, at best, extremely mild induce- que les policiers avaient tout au pkia tionn”
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ments. In particular, they suggested that “it would etid€s encouragements extément faibles. En
be better” if he confessed, and suggested that his  particulier, ils lui ont dit qu'«il vaudrait mieux»
girlfriend could be spared questioning if he con-  qu’il fasse une confession et ils lui omt laiss’
fessed. However, given the entirely non-oppressive  entendre que sa petite amie @aterdiinter-
atmosphere maintained by the police, | do not rogatoire s'il faisait une confession. Toutefois,
believe that any of the alleged inducements are  compte tenu de l'aBrospitrement dhige
sufficient to render the confessions involuntary. d’'oppressiegecpar les policiers, je n'estime
pas que les encouragements repesetaient suf-
fisants pour rendre les confessions involontaires.

E. The Relevance of the Polygraph Test E. La pertinence du test polygraphique

In addition to the issues addressed above, the En plus de se pencher sur les questions exanff
Court of Appeal found the police use of a poly- eem’pecddemment, la Cour d’appel a conclu que
graph particularly problematic. Because of the [I'utilisation du polygraphe par les pobtadrs ~
growing frequency with which police are using the  partangiment proldmatique. En raison de I'uti-
polygraph as an investigative tool, and the absence lisation de plus enegjuenté du polygraphe
of any direction thus far from this Court regarding  par les astonitdlicEéres en tant qu’outil d’en-
the proper use of polygraphs in interrogations, | etquét de I'absence, jusqu’ici, de toute directive
will now briefly discuss how polygraphs fit into  de notre Cour sur l'utilisation qu’il convient de
the analytical framework set out above. The Court  faire du polygraphe dans les interrogatoires, je vais
of Appeal identified several problems with the traiteebeiment de fagn dont cet appareil s'ins-
police’s use of a polygraph in this appeal. | will  crit dans I'anagsen@e plus @f. La Cour d'ap-
address each in turn. pel acdE plusieurs proleimes qu’a pas I'utili-

sation du polygraphe par les autesitpoliceres en
I'espece. Je vais examiner ces pashEsa tour de
role.

1. Informing the Suspect of the Uses to Which 1. Informer le suspect des utilisations possibles
the Polygraph Test Can Be Put du test polygraphique

The Court of Appeal first stated that the police La Cour d’appel a d'abord affirenque les poli- 89

failed “to inform the accused clearly that the poly-  ciers avaient orREDUCTION] «d’informer clai-
graph test was not admissible in court to show rement I'acqus’ les eSultats du test polygra-
whether the accused was lying or telling the truth”  phiquestaient pas admissibles devant les
(para. 156); see alsR. v. James, Ont. Ct. (Gen. tribunaux powtdblir que I'accusavait menti ou
Div.), January 25, 199R. v. Ollerhead (1990), 86  dit la ®fité» (par. 156); voiregalementR. c.
Nfld. & P.E.l.LR. 38 (Nfld. S.C.T.D.)R. v. Fowler ~ James, C. Ont. (Div. gn.), 25 janvier 1991R. c.
(1979), 23 Nfld. & P.E.I.R. 255 (Nfld. C.A.). Ollerhead (1990), 86 Nfld. & P.E.ILR. 38 (C.S.
T.-N., Ieinst.); R c. Fowler (1979), 23 Nfld. &
P.E.lLR. 255 (C.A.T.-N.).

To the contrary iR v. Alexis (1994), 35 C.R. Pour une dcisiona l'effet contraire: voiR. c. 20
(4th) 117 (Ont. Ct. (Gen. Div.)). As noted at para.Alexis (1994), 35 C.R. (4th) 117 (C. Ont. (Div.
159 of Hill J.’s lucid reasons in that case, eng). Comme I'a soulign’le juge Hill, au

par. 159 des motifs limpides qu'il a expssdans
cette affaire:

confrontation of a suspect with polygraph test results, inTRAQUCTION] . . . mettre un suspect en g@énce des
such circumstances, is not qualitatively dissimilar from esuffats d’un test polygraphique dans de telles circons-
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such permissible techniques of persuasion as the police tances n'est pas, sur le plan quatitatif, déffech-

showing a detained suspect a co-accused’s confession niques de persuasion acceptabepaitiliss poli-

inadmissible in evidence against the suspect, or police ciers, tel le fait de montrer au suspect une confession

trickery, for example, the ruse of relating to the suspect faite par un ceavaisinadmissible en preuve con-

that his or her fingerprint has been discovered at the tre le suspect, ou encore de ruses ppéciexemple

scene of the crime. celle qui consistalite au suspect qu’on a treuses
empreintes digitales au lieu du crime.

On this view, police trickery or use of inadmissible  Suivant ce point de vue, les rusesrgslicl

evidence is not necessarily grounds for exclusion.  l'utilisati@tedients de preuve inadmissibles ne
constituent pasetessairement des motifs d’exclu-
sion.

| agree that merely failing to tell a suspect that Je suis d’accord pour dire que le simple fait
the polygraph is inadmissible will not automati- d'omettre d’indiquer au suspect quesldtats
cally produce an involuntary confession. Courts  du test polygraphigue sont inadmissibles en preuve
should engage in a two-step process. First, follow-  n’a pas automatiquement pour effet de rendre la
ing Rothman, supra, andCollins, supra, the con-  confession involontaire. Les tribunaux doivent
fession should be excluded if the police deception  appliquer emardhe en deustapes. Prerare-
shocks the community. Second, even if not rising  ment, coefment aux aefS Rothman et
to that level, the use of deception is a relevant fac€allins, précités, la confession dodtre EcarEe si
tor in the overall voluntariness analysis. At this le subterfuge des policiers choque la cdalectivit’
stage, the approach is similar to the one used with  Pmedient, rafe si le subterfuge n’atteint
fabricated evidencesupra — though of course the  pas ce dege gravie, I'utilisation du subterfuge
use of inadmissible evidence is inherently less  est un facteur pertinent dans I'analyse globale du
problematic than fabricated evidence. Standing caraatolontaireA ce stade-ci, la@tharche est
alone, simply failing to tell the suspect that the  simila@reelle applicable 1'egard de la preuve
polygraph results are inadmissible will not require  faleimuvoir pecddemment, quoiquegvidem-
exclusion. The most it can do is be a factor in the  ment, I'utilisation d'une preuve inadmissible soit
overall voluntariness analysis. intretgiement moins promatique que I'utilisa-
tion d'une preuve fabrige. Le simple fait
d'omettre de dire au suspect que lesutfats du
test polygraphique sont inadmissibles n’emiea”
pasa lui seul I'exclusion de la confession. Tout au
plus peut-il constituer un facteur dans I'analyse
globale du caraete volontaire.

Moreover, in this particular appeal, the police Qui est plus, dans la gsénte affaire en particu-
made it abundantly clear to the respondent just lier, les policiersesntl&irement indigua I'in-
what was admissible and what was not. For exam- e timquietait admissible et ce qui netdit pas.
ple, as recognized by the Court of Appeal at paraA titre d’exemple, comme I'a reconnu la Cour
81, Sergeant Taker told the respondent at the outset  d'appel au par. 81, le sergent TaK@ntaf, °
of the polygraph that his “opinion based on the es d€ @but du test polygraphiquerADUCTION]
results of your polygraph test is not admissible in  «[m]on opiniondersdir lesasultats de ton exa-
court. However, anything said between you and |  men polygraphique n’est pas admissible devant les
may be admissible.” Moreover, the respondent tribunaux. Cependant, tout ce que nous nous
demonstrated during the interrogation that he  disons gteaitadmis en preuve». En outre, I'in-
understood this (A.R. at p. 464): #ma monte” durant l'interrogatoire qu’il avait
compris ces explications (D.Aq la p. 464):
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[TRADUCTION]

Q. ...Because your heart has told me that you haven’'t ..QParce que ton cceur m'a ind&gqe tu ne disais

been truthful. pas laerité.

A. | don’t care what that thing says. R. Je me fous de ce que cette machine dit.

Q. That thing cannot say anything. (Inaudible) o )Q. Cette machine ne peut dire quoi que ce soit. (Inaudi-

e

A. | don’t care what you interpret from that thing. RH.Je me fous de ton ietetipri desesultats de cette

machine.

Q. Just a minute now, Richard. Hear me out. Hear me Q. Un instant, RicEErmdte-moi.Ecoute-moi.iLa

out. That does not say anything, okay. Your body is machine ne dit rien, o.k. C'est ton corps qui parle. La
what says it. That only records things, like | told you machine ne fait gu’enregistrer des choses, comme je te
earlier — l'ai dit plus ot —

A. | know that. [Emphasis added.] R. Je le sais. [Je souligne.]

This passage clearly demonstrates the respon- Il ressort clairement de cethange que l'intim” 93
dent’'s understanding that the bare polygraph read-  comprenaia que, seuls, lessultats du poly-
outs are irrelevant; what matters is the  graphetaieht pas pertinents, que c’est ptut”
polygrapher’s opinion of these readings. Since [I'opinion gqu’en tire le technicien qui compte.
Sergeant Taker clearly told the respondent that his  Comme le sergent Taker a claireaniéntichie”
interpretation of the readings was not admissible, |  que son ietatipri des eSultats rétait pas
agree with MacDonald Prov. Ct. J. that “[tlhere is  admissible, je souskri$opinion du juge
no evidence here whatsoever that Mr. Oickle was  MacDonald de la Cour provinciateAagug-

confused on this point.” TION] «[i]l n'y a absolument aucurelément de
preuveetablissant que M. Oickletait confus sur
ce point».
2. Exaggerating the Polygraph’s Validity 2. L'exagfion de la validé des tests polygra-
phiques

The Court of Appeal also noted, correctly in my La Cour d’appel aegalement souligin’a juste 94

opinion, that the police made “repeated assertions titre, que les policiers avaiemic[TION] «a
to the accused that the polygraph was an infallible  maintes repriseseaffiffaccug que le poly-
determiner of truth” (para. 156). Throughout the  graphe permettait infailliblemerateemiier la
interrogation that produced the respondent’s initial eritg» (par. 156). Tout au long de l'interrogatoire
admission that he set Ms. Kilcup’s vehicle on fire,  ayant atmltveu initial de l'intin€ qu'’il avait
both Sergeant Taker and Constable Deveau empha-  iecémdiéhicule de Nre Kilcup, le sergent
sized that the polygraph did not make mistakes, Taker et 'agent Deveau ontesaqui@ie poly-
and that if Sergeant Taker interpreted it to indicate  graphe ne faisait pas d'erreurs, et que si le sergent
deception, then the respondent must have lied. For  Taker et&itdes esultats comme indiquant de
example, the Court of Appeal cited the following  la tromperie, l'ietewait d"mentir. Par exemple,
passage (at paras. 141-42): la Cour dappel a E@thange suivant (aux
par. 141 et 142):

[TRADUCTION]

[Oickle:] But if you read the chart and it says they are [Oickle:] Mais si tu lis le graphique et qu'il dit qu'ils
lying, then they are. mentent, alors ils mentent.
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[Taker:] That's right. That's right. [Taker:] C'est exact. C'est exact.

Deveau: There’s no doubt in anybody’s mind now that Deveau: Personne ne alamdestade-ci, que tu es

you are involved in some of these fires. impégdians certains de ces incendies.
Oickle: Because | failed tha. . Oickle: Parce que jagcho . . .
Deveau: Yes, very simple Ricltar. .and when asked Deveau: Oui, c’eststsimple Richard [. . .] et relative-
the question about these eight fires, the polygraph raelat question de ces huit incendies, le poly-
says that you are not truttfu . the machine does not graphe indique que tu ne dis pasrige V.. la
lie. You found that out today. [Emphasis added.] machine ne ment pas. Tu as appris cela aujourd’hui.

[Je souligne.]

| agree that the police exaggerated the accuracy Je reconnais que les policiers ont extéda fia-
of the polygraph. As many sources have demon- ehilit'polygraphe. Comme de nombreux auteurs
strated, polygraphs are far from infallible: see, e.g., l'ominadnte, les polygraphes sont loin etfé
D. T. Lykken, A Tremor in the Blood: Uses and infaillibles: voir, par exemple, D. T. LykkerA
Abuses of the Lie Detector (1998); J. J. Furedy, Tremor in the Blood: Uses and Abuses of the Lie
“The ‘control’ question ‘test’ (CQT) polygrapher’s Detector (1998); J. J. Furedy, «The ‘control’ ques-
dilemma: logico-ethical considerations for tion ‘test’ (CQT) polygrapher's dilemma: logico-
psychophysiological practitioners and researchers”  ethical considerations for psychophysiological
(1993), 15Int. J. Psychophysiology 263; C. J.  practitioners and researchers» (1993)|ni5J.
Patrick and W. G. lacono, “Validity of the Control Psychophysiology 263; C. J. Patrick et W. G.
Question Polygraph Test: The Problem of Sam-  lacono, «Validity of the Control Question Poly-
pling Bias” (1991), 76J. App. Psych. 229. Simi-  graph Test: The Problem of Sampling Bias»
larly, this Court recognized iR. v. B&and, [1987] (1991), 76). App. Psych. 229. De neime, dan®R.
2 S.C.R. 398, that the results of polygraph examie. Béand, [1987] 2 R.C.S. 398, notre Cour a
nations are sufficiently unreliable that they cannot  reconnu quesedtats des tests polygraphiques
be admitted in court. ne sont pas suffisamment fiables gwaradmis

devant les tribunaux.

The Quebec Court of Appeal concludedRinv. DansR. c. Amyot, [1991] R.J.Q. 9543 la p. 962,
Amyot (1990), 58 C.C.C. (3d) 312, at p. 324, that la Cour d'appel deb€ua jug que le fait de
representing the polygraph as infallible rendered a  dire que le polygraphe est infaillible rend une con-
confession involuntary. In that case the fession involontaire. Dans cette affaire, le polygra-
polygrapher told the accused thaRANSLATION]  phiste a dita’ 'accug que «le test lui ethontre
“the test showed him that he is not telling the qu'il ne dit pastdéw. La cour a estiengue ces
truth”. This, the court found, was inappropriate in  proptaEent inappropes, et ce pour les raisons
that it suivantes:

[TRANSLATION] pushed what the examination consisted. . . c’est pousser beaucoup trop dans I'absolu ce en quoi

of much too far, into the absolute. The result was cet examen consiste: @&eshtpra’ I'appelant le
presented to the appellant as a certitude which obvioushesulteat comme une certitude qui wevidemment

was going to shake him up and it made him say “but ebrlhler et lui faire dire: «Mais que va-t-il se passer
what is going to happen now?”. It seems to me that, as a maintenant?» Il me semble qu’ainsi 'appelant est induit
result, the appellant was led into error on the infallibility en erreur sur l'infailkbdit test, et cettedan de pro-

of the test and this manner of proceeding could naturallyedercpeut naturellement inciter le sugekpasser aux

induce a person to “confess”. aveux».

See alsoFowler, supra. The Court of Appeal in  Voiregalement l'aef Fowler, précit. Dans
Amyot put particular emphasis on the fact that theAmyot, la Cour d’appel a insistde fapn particu-
suspect confessed almost immediately after hear-ere Bur le fait que le suspect avait fait une confes-
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ing the polygraph results, suggesting that his will  sion presque edtiatement ags avoir et
was overwhelmed upon being confronted with the  infodeS eSultats du test polygraphique, ce qui
damning, supposedly incontrovertible evidence. tengantdiquer que sa volomtavaitet® subju-

guée lorsqu’on l'avait mis en psence de cette
preuve accablante, cemmsént irgfutable.

Without expressing an opinion as to whether Sans me prononcer sur le bien-ferld dcision 97

Amyot was correctly decided, | note that the facts  rendue damst, je souligne que les faits de
of the present appeal are very different. As the fol-  cette affaireiiff considfablement de ceux du
lowing passages demonstrate, the respondentesept’cas. Comme leemhontre IEchange sui-
repeatedly rejected the accuracy of the polygraph  vant, l'entra maintes reprises reget’exacti-
results: tude desesultats du test polygraphique:

[TRADUCTION]

A. | think you could bring a completely innocent person R. Je pense que vous pourriez amener ici une personne
in here and with a bunch of nerves could do the same evenpéht innocente et si c’est un paquet de nerfs,
thing | just did. [A.R. at p. 495] elle pourrait faire lamé chose que je viens tout juste

de faire. [D.A.,a la p. 495]

Q. So you're telling me that this test today is a bunch of Q. Donc ce que tu me dis c’est que le test que tu as subi
shit. Is that what you're trying to tell me? aujourd’hui ne vaut pas une claque. Est-ce bien ce que
tu es en train de me dire?

A. In my opinion, yeah. [A.R. at p. 505] R. C’est mon avis, ouais. [aAg p. 505]

The respondent was not overwhelmed by the poly-  L'iatittd paseté attere par les @Sultats du test
graph results. While the police clearly relied heav-  polygraphique. Quoigu’il soit clair que les poli-
ily on them to elicit a confession, this was not a  ciers se sone$odd fapn importante sur ces
situation likeAmyot where the confession followed egultats pour soutirer une confessltiintime, il
almost immediately after the announcement of the  ne s’agissait pas d’'une situation comme celle de
results. I'affaire Amyot, ol I'aveu a presque imediate-

ment suivi la communication desstltats.

Other courts have excluded confessions D'autres tribunaux onecar€ des confessions 98
obtained through use of a polygraph only where  obtenues par I'utilisation d'un polygraphe seule-
the suspect took some time before eventually con-  ment lorscptédlit€couE un certain temps avant
fessing. For example, illerhead, supra, the  que le suspect finisse par faire une confession. Par
court cited the following passage froR. v. exemple, dan®llerhead, précit, le tribunal a cé”
Romansky (1981), 6 Man. R. (2d) 408 (Co. Ct.), at le passage suivarR. de Romansky (1981), 6
p. 421: Man. R. (2d) 408 (C.&t’a la p. 421:

[T]he psychological tactics employed by him created an TRAQUCTION] [L]es tactiques psychologiques utéiss
aura of oppression. The will of the accused quickly oet cme atmosmre d'oppression. L'accasa rapi-

crumbled with his emotional disintegration. As evi- dement perdu toute eolorgqu’il s'est effonds”sur
denced by the concomitant amenability and/or respon- le @antif. Comme enethoigne sa docikt et/ou
siveness to suggestions, his will was overcome and susceptduhitomitantes aux suggestions, sa velont”
overborne by the will of the person in authority. etd Vaincue et subjuge’ par celle de la personne en

situation d’autori.

Various lower courts have thus taken very different  Divers tribunaux de juridictienemfé ont donc
approaches to determining whether polygraphs  &ddes approcheses différentes poureatermi-
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create an oppressive atmosphere. The contrasting  ner si les polygrapkes wne atmosginé
approaches in cases liktmyot and Ollerhead  oppressive. Les approches difhtes retenues
demonstrate that the timing of the confession dans des affaires cdkmyat et Ollerhead
vis-a-vis the polygraph cannot be determinative. enntrent que le moment de la confession par
Instead, it is but a piece of evidence for the trial  rapparelui de I'administration du test polygra-
judge to consider in determining whether the con-  phigue ne satmaittisif. Il s’agit plutt d’'un
fession was voluntary. elément de preuve qu'il appartient au juge du pro-
cés de consigler lorsqu’il égtermine si la confes-
sion était volontaire.

92 Granted that the police misled the respondent Bien que les policiers aient effectivement induit

with regards to the accuracy of the polygraph, the  Tistieri erreur relativemera l'exactitude du
guestion remains whether, in light of the entire cir-  polygraphe, il reste quant artEcider si, eu
cumstances of the interrogation, this rendered thegarda I'ensemble des circonstances de l'interro-
confessions inadmissible. In my opinion it did not.  gatoire, ce fait a rendu les confessions inadmis-
As discussed above, there was no emotional disin-  sibleson avis, ce ne fut pas le cas. Comme
tegration in this case. The mere fact that a suspect  nous 'avons vatplue’y'a pas eu d’effondre-
begins to cry when he or she finally confesses, as  srantiénnel en I'esgce. Le simple fait qu'un
the respondent did, is not evidence of “complete  suspect se angltrer lorsqu'il fait finalement
emotional disintegration”; tears are to be expected une confession, comme I'a faitelintien”
when someone finally divulges that they commit- emtigne pas d'un «effondremarhétionnel com-
ted a crime — particularly when the suspect is a  plet»; on peut s'at@nid® larmes lorsque l'au-
generally law-abiding and upstanding citizen like  teur d’un crime avoue finalement qu’il I'a commis
the respondent. — surtout lorsque le suspect est un citeyenag’
lement respectueux de la loi comme I'inim”

100 Nor, as discussed above, do | believe that the Comme nous I'avons vu @&demment, je n'es-

police created an oppressive atmosphere. Simply  time pas non plus que les policieeg amecr’
confronting the suspect with adverse evidence, like  atnesspbppressive. Le simple fait de mettre le
a polygraph test, is not grounds for exclusion: see  suspecesenge d'ulément de preuve qui lui
Fitton, supra. This holds true even for inadmissi-  esfal/orable, comme legsiltats d’'un test poly-
ble evidence: seélexis, supra. Nor does the fact  graphique, ne constitue pas un motif d’exclusion:
that the police exaggerate the evidence’s reliability  #@fton, précitt. Cette constatation vauteme
or importance necessarily render a confession dans le cazldment de preuve inadmissible:
inadmissible. Eyewitness accounts are by no  bixis, précitt. En outre, le fait que les poli-
means infallible; yet inFitton, this Court ruled ciers exagent la fiabili€ ou I'importance d’'une
admissible a statement taken after the police told a  preuve ne rendcgasaifement une confession
suspect they did not believe his denials because inadmissible. datgrations de ethoins ocu-
several eyewitnesses had come forward against laires ne sont nullement infaillibles; pourtant, dans
him. In short, merely confronting a suspect with  BdrFitton, notre Cour a jug admissible une
adverse evidence — even exaggerating its accu-eclarhtion faite a@s que les policiers ont ditun
racy and reliability — will not, standing alone, suspect qu’ils ne croyaient pas esggations
render a confession involuntary. puisque plusieuesnoins oculaires ['avaient
dénoné&. Bref, le simple fait de mettre un suspect
en pesence d'urelement de preuveedidvorable
— méme en exagrant I'exactitude et la fiabitde
cetélément — ne rend paslui seul la confession
involontaire.
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3. Misleading the Accused Regarding the Dura- 3. Tromper I'a&csus’la dugé de I'entrevue
tion of the Interview

The final ground on which the Court of Appeal Le dernier motif invoga par la Cour d’appet " 101
challenged the use of the polygraph, at para. 156, l'encontre de [utilisation du polygraphe, au
was the police’s par. 156, & la conduite suivante des policiers:

misleading the accused about the expected duration ofRADJICTION] le fait de tromper l'accws’sur la duge
the test procedure, particularly concerning the interroga- evyar'du test, particéiement en ce qui concernait

tion to follow and immediately commencing intense l'interrogatoire qui devait suivre, et de commencer
questioning upon informing the accused that he had edmBmément un interrogatoire intense empravoir
“failed” the tes$. ... informé l'accug qu'il avait «€cho&» au test. . .

A similar argument was made Mugent, supra. Un argument similaire até peseng’ dans I'affaire
Since this Court has ruled that polygraph resultdNugent, précitte. Puisque notre Cour a @iglans
are not admissible in evidenc8&8and, supra, Béand, précite, que lesasultats de tests polygra-
“then the administering of a test must be clearly  phiques ne sont pas admissibles en Treuve, [
separated from questioning for the purpose obUCTION] «l'administration du test doit donetré
obtaining statements”™NUgent, supra, at p. 212).  clairemenepage de l'interrogatoire menén vue
According to the Court of Appeal, a statement d'obtenir dedadations» Nugent, précité a la
directly following a polygraph should not be p. 212). Suivant la Cour d'appel, eciardtion
admissible because the defence cannot adequately  faite tout de seteuagest polygraphique ne
explain the context of the statement — which it  devraitgies ddmissible parce que laféhse ne
might wish to do in order to attack the weight of  peut pas expliquegquadément le contexte dans
the statement before the jury — without notifying  lequel dalaration aefé faite — ce qu’'elle sou-
the jury that the accused failed a polygraph test. haiterait gheutfire en vue d’en contester le
poids devant le jury — sans indiquer au jury que
'accusg a€cho au test polygraphique.

Drawing on these arguments, the intervener, the S’inspirant de ces arguments, lintervenant®?
Criminal Lawyers’ Association, argued that the  Criminal Lawyers’ Association aeptpid”deux
police have only two options when using avenues seulement s'offrent aux policiers qui
polygraphs. One is to ensure that the suspect has  recourent aux tests polygraphiques. lls peuvent soit
consulted with counsel before consenting to the  s’assurer que le suspect & eonsuthcat avant
test. The other is to “clearly separate any post-test de consergubir le test, SoOitTRADUCTION]
interrogation from the test itself”. | do not believe epafer clairement tout interrogatoire raeapes
that it is necessary to limit the police’s discretion le test du testdnrew. Je ne crois pas qu'il soit
in this manner. It is true that the police procedures ecersaire de limiter ainsi le pouvoir ditooh-
present the defence with the unpalatable choice of  naire des policiers. Il est vrai queddarpsoc’
either trying to explain away the confession with-  pelies offrenta’ la dfense un choix aba-
out using the polygraph, or admitting that the eapfe: soit essayer d’expliquer la confession sans
accused failed the test. However, this is true any  &aedu polygraphe, soit admettre que I'aecus’
time a suspect confesses after being confrontedechaw au test. Cependant, cela se produit chaque
with inadmissible evidence, and it does not neces-  fois qu’un suspect fait une confesssoavapr’
sarily render the confession involuntary. Tacticalett mis en pgSence d’'urelément de preuve inad-
disadvantage to the defence is not relevant to the  missible, et cela ne rendcessairément la
voluntariness of the defendant’s confession; confession involontaire. Le fait quefeiasal”
instead, if anything, it simply suggests prejudicial  subisse agawdintage d’ordre tactique n’est pas
effect. However, given the immense probative  pertinent pour ce qui est duecarastontaire
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value of a voluntary confession, | cannot agree that
exclusion is appropriate.
i

des confessions; tout au ple-silgglust
I'existence d'un effegjpdiciable. Cependant, vu
mmense valeur probante d'une confession

volontaire, je ne peux accepter que I'exclusion soit
une solution appropeg.

The final argument in favour of separating the
interrogation from the polygraph test is related to
the alleged “abuse of trust” addressed above. It is

Le dernier argument en faveur de &paration
de l'interrogatoire du test polygraphiquegest li’
I'«abus de confiance» qu'on reproche et dont jai

submitted that the intimacy fostered during the ejadfaig. On soutient que le lien d'intimeitqui

pre-test interview improperly carries over to the
post-test interrogation. Whether this is true or not,
| do not believe it would be grounds to exclude the
confession. On this point, | agree with the Ontario
Court of Appeal inR. v. Barton (1993), 81 C.C.C.
(3d) 574, at p. 575:

estbli a I'entrevue peliminaire perdure ing”
ment au cours de l'interrogatoire qui suit le test.
Que cela soit vrai ou non, je n'estime pas qu'il
s’agitd’in motif justifiant d€carter la confes-
sion. Sur ce point, je souscris aux propos suivants
de la Cour d’appel de I'Ontario dans. Barton

(1993), 81 C.C.C. (3d) 574, Ia p. 575:

There is no question that the procedure is intrusive
and purports to use expertise in psychology to create a
relationship between the interviewer and the candidate
which is conducive to making the technical analysis
more accurate. It is also true that the appearance of inti-
macy carries over into the third stage when, in this case,
the inculpatory statement was made. Yet, all police
interrogations may include these features in one form or
another. The “good cop, bad cop” routine is the best
known. u

TRAUCTION] Il ne fait aucun doute que la pexitire
est attentatoire et enteral pnefitreane expertise en
psychologie en etablid’ entre l'interrogateur et

I'«inte¥pogh rapport propra rendre I'analyse tech-
nigue plus exactegtlestent vrai que I'apparence
d’ietipgtdure jusga’la troiseme €tape, au cours

de laquelle, darestnfw affaire, laatlaration incul-

pataté faife. Pourtant, tout interrogatoire policier

pasdeptér ces caraeistiques, sous une forme ou
ne autre. Le «nwerd du gentil policier et du echant

policier» est le plus connu.

Moreover, in this appeal the respondent did not
confess until Corporal Deveau took over the ques-
tioning from Sergeant Taker. Therefore, any inti-
macy created by the pre-test interview could not
have precipitated the respondent’s confessions.

Qui plus est, dansskenpipourvoi, l'intine’n’a
fait une confessionegutppe le caporal Deveau
a pris laveeldu sergent Taker. Par cegsént,
tout lien d'irginpiti auraiet cieé pendant I'en-
tre\alinpraire ne peut avoir entré& les con-

fessions de lintire;

F. Summary on Voluntariness F

In summary, there were several aspects of the
police’s interrogation of the respondent that could
potentially be relevant to the voluntariness of his

confessions. These include the comments regard-

ing Ms. Kilcup; the suggestions that “it would be
better” for the respondent to confess; and the exag-
geration of the polygraph’s accuracy. These are
certainly relevant considerations when determin-
ing voluntariness. However, | agree with the trial
judge that neither standing alone, nor in combina-
tion with each other and the rest of the circum-
stances surrounding the respondent’s confessions

. Résumé sur le caractére volontaire

En rsung, plusieurs aspects de l'interrogatoire
de liatipdr les policieretaient susceptibles
etid"pertinents en ce qui concerne le caract’
volontaire des confessions de celui-ci, notamment
les remarques faites au sujet@d&ikup, les
suggestions qu'«il vaudrait mieux» pouwr l'intim”
gu’il fasse une confession eerbtxag de
I'exactitude du polygraphe. Il s’agit certainement
de camsiibns pertinentes pour statuer sur le
carastolontaire. Cependant, je sousari®pi-
nion du juge deprgae ces divers facteurs —

, que ce soit individuellement ou ensemble avec les
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do these factors raise a reasonable doubt about the  autres circonstances des confessions de I'intim”
voluntariness of the respondent’s confessions. The  nesvanil pas de doute raisonnable quant au
respondent was never mistreated, he was ques- eagaeoblontaire des confessions de lirgim’
tioned in an extremely friendly, benign tone, and  Ce dernier n'a jast@imaltrai€, il aété inter-
he was not offered any inducements strong enough e degfapon extemement amicale et affable et
to raise a reasonable doubt as to voluntariness in  aucun encouragement assez important pour soule-
the absence of any mistreatment or oppression. As  ver un doute raisonnable quantere vatant
| find no error in the trial judge’s reasons, the taire des confessions en I'absence de tout mauvais
Court of Appeal should not have disturbed her traitement ou d'oppression neeldi @dorre.
findings. Puisque je ne constate l&gghce d’aucune erreur
dans les motifs du juge du pex;’la Cour d’appel
n'aurait pas d’infirmer ses conclusions.

V. Disposition V. Le dispositif

In conclusion, in my view the Nova Scotia En conclusion, je suis d’avis que la Cour d’ap}-05
Court of Appeal applied both the wrong standard  pel de la Nouketlese aa la fois applige’la
of appellate review, and reached the wrong conclu-  mauvaise norme delecaititié la mauvaise
sion with regard to voluntariness. | would there-  conclusion en ce qui concerne lereavatbn-
fore allow the appeal, set aside the judgment of the  taire. J'accueillerais donc le pourvoi, jannulerais
Court of Appeal, and restore the trial judge’s con- le jugement de la Cour d’appekthkrais la
viction of the respondent. edlaration de culpabibt'prononee contre I'in-
timé par le juge du pres.

The following are the reasons delivered by Versiondaise des motifs rendus par
ARBOUR J. (dissenting) — E JUGE ARBOUR (dissidente) —
I. Introduction I. Introduction

I have had the benefit of the reasons of my col- J'ai pris connaissance des motifs de mon cofs
league, Justice lacobucci, on this appeal. Withegu€ le juge lacobucci dans legeht pourvoi. En
respect, | believe that there were improper induce- toeffretice, je suis d'avis que les policiers qui
ments held out by the police officers who interro-  ont inteerdgitimé lui ont fait des incitations
gated the respondent and that these inducements, inacceptables quer@esmsidmulativement et
considered cumulatively and contextually in light  contextuellement en tenant comptedet=a
of the “failed” polygraph test, require the exclusion  I'examen polygraphique, ereqtii I'exclusion
of the respondent’s statements. Moreover, in my  dedaditions de lintim. Je suisegalement
view the proximity and the causal connection  d'avis que le peu de &ropB ét le lien de cau-
between the “failed” polygraph test and the confes-  esaittre I'examen polygraphiqueectio» et
sion also compels this result. Accordingly, | would  I'obtention de la confession exigersuteat.” Par
dismiss the appeal, set aside the convictions and eqaest, je rejetterais le pourvoi, jannulerais
enter acquittals on all counts. le®ctHrations de culpabitit’et jinscrirais un

acquittementa’I'éegard de chaque chef d'accusa-
tion.
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This case involves exclusively the admissibility La présente affaire porte exclusivement sur I'ad-
of a confession. We were greatly assisted, as was  missithilitie confession. Tout comme la Cour
the Court of Appeal, by the existence of a rich  d’appel, nous avons emtdethent érgficié de
record from which the factual issues can be  &sence d'un dossier bietoffé,a partir duquel
reviewed. As | hope will increasingly be the case, les questions factuelles powiedeakamipes.
the entire interrogation of the respondent, includ-  Tout I'interrogatoire de lendg#€ enregisk; y
ing the exchanges that preceded the administration =~ compsasHasdes qui ont eeédé I'administra-
of the polygraph test, was recorded. The first part, tion de I'examen polygraphique. Il s'agit d'une
which lasted until the first incriminating statement,  pratique qui, je ¢espdeviendra de plus en plus
was audio recorded, and the several hours that fol-  courante. Laeprepartie de linterrogatoire,
lowed were also video recorded. While some def-  qui dure jaslgupremére d&claration incrimi-
erence is always required because of the privileged  nant&#® antegisgé sur bande audio, et les
position from which the trial judge assesses credi-  quelques heures qui ont s@té entegisees
bility, including on avoir dire, appeal courts must  sur bande edd’Bien qu'il faille toujours faire
ensure that the question of the voluntariness of a  preuve d’'un certam diegetenue en raison de

confession was correctly decided by the trial judge, la position ggig#’'a partir de laquelle le juge
in accordance with the applicable law, and on a  dugmécalue la cedibilité, entre autrea l'oc-
reasonable view of the facts. casion d’'un voir dire, les tribunaux d'appel doivent

s’assurer que le juge du pesca adquatement
décicé de la question du caraot volontaire d’'une
confession, conforerhent au droit applicable et
selon une intergtation raisonnable des faits.

The determination of the voluntariness of a Pour se prononcer sur le caexet volontaire
statement obtained after a long and protracted  d'wwdadition obtenue ags un interrogatoire
interrogation requires careful scrutiny of the long et fastidieu, il faut examiner attentivement le
record. This is particularly so where, as here, the  dossier. C'est parBomdint le cas lorsque,
improper inducements are interspaced throughout comme ered&sfes incitations inacceptables
a web of skilful, effective and, | may add, permis-etaiént dissminées au sein d’'ureseau de fausses
sible misrepresentations made to the respondent by  affirmations habiles, efficaces et, dois-je ajouter,
the police. The words of Rand J.,Riv. Fitton,  autori€es, faites par les policiess Iintimé. Les
[1956] S.C.R. 958, at p. 962, are instructive in this  propos du juge Rand dams Rarc. Fitton,
regard: [1956] R.C.S. 958,la p. 962, sont instructitsCcet

égard:

The cases of torture, actual or threatened, or OfTRAJUCTION] Les cas de torture ou de menaces de tor-
unabashed promises are clear; perplexity arises when ture ou de proshesdss 'sont clairs; la situation se
much more subtle elements must be evaluated. The complique lorsge&€mests beaucoup plus subtils
strength of mind and will of the accused, the influence doiegnetevallgs. La force d'esprit et la volantde

of custody or its surroundings, the effect of questions or I'a;dieffet de la dtention, de I'environnement, la

of conversation, all call for delicacy in appreciation of  pertdes questions ou de la conversation, tout cela
the part they have played behind the admission, and to exige une analyse minutieuseotiedens i"aveu et
enable a Court to decide whether what was said was askrtCour pour eferminer si la éClaration aeté

freely and voluntarily said, that is, was free from the libre et volontaire, @&'dst exempte de l'influence
influence of hope or fear aroused by them. d’un espoir ou d’'une crainte qu’ils auraient pu susciter.

I will not repeat the facts which are canvassed Je ne epéterai pas les faitseffi exposs par
by my colleague. | simply wish to highlight the  mon egllie. Je veux simplement souligner les
salient parts as they relate to the issues that | hawémehts saillants qui sont pertinents quant aux
identified. guestions que je seuk.
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II. The Administration of the Polygraph Test Il. L'administration de I'examen polygraphique

Properly understood, this case involves two con- Essentiellement, le psent pourvoi porte surt1o
fessions obtained by the police following the “fail-  deux confessions obtenues par les policiess suite *
ure” of a polygraph test and a skillful interrogation  elkiec»a’un examen polygraphique eagea un
which lasted nearly six hours. Repeated threats and  interrogatoire habile agapieduté six heures.
promises were made. They were often subtle butin  Les policiers ont fait des menaces et des promesses
my view, against the backdrop of the polygraph  dmfagpétte. Ces menaces et ces promesses
procedure, they overwhelmed the free will of theetaiént souvent subtiles, mais j'estime que, consi-
respondent. These seemingly mild pressures makeeréeslavec la predure polygraphique en are-
this case a difficult one in which to apply the con-  plan, elles ont subjlagudlon€ de I'intimé. Ces
fessions rule and demand an attentive appreciation  pressions en apparenes téndent difficile
of the full context in which the alleged voluntary,  I'application de dgle des confessions dans la
incriminating statements were made. egghte cause et reqeeht un examen attentif du

contexte global dans lequel cescliirations com-
promettantes que l'on eténd volontaires furent
faites.

| fully agree with the summary of the applicable Je suis enéifement d’accord avec lesung du 111
law provided by Justice lacobucci at paras. 68-70.  droit applicable gu’'a fait le juge lacobucci aux
However, | take a different view of the proper par.a680 de ses motifs. Je ne partage toutefois
legal characterization of what happened in the pas son avisalaqualification juridique de ce
course of the many hours during which the respon-  qui s’est produit durant les nombreuses heures au
dent was interrogated and of the voluntary quality = cours desquelles 8igtE interro@, ni quant
of his incriminating statements. au camaet volontaire desetlarations compro-

mettantes de ce dernier.

At the request of the police, on April 26, 1995, Le 26 avril 1995.a'la demande des policiers!12
the respondent met Corporal Bruno Deveau and lietanrencont’le caporal Bruno Deveau et le
Sergeant Gregory Taker, both of the RCMP, at a  sergent Gregory Taker, tous deux membres de la
motel room where the police were set up to admin-  GRC, dans une chambre deuntesepaliciers
ister a polygraph test to him. By then, the policeetaiént petsa lui administrer un examen polygra-
had already administered several such tests in rela-  phiqoette époque, les policiers avaiengjd”
tion to their investigation of a series of fires in the  admieigitisieurs de ces examens dans le cadre
Waterville area in the period from February 1994  de leur etegsur uneegie d'incendies survenus
to April 4, 1995. They administered two such pol-  danstfari de Waterville, deefirier 1994 au 4
ygraph tests in June of 1994, to two different sub-  avril 1995. En juin 1994, les policiers ont fait subir
jects. In the opinion of the polygraph examiner  cet examen polygrapaideax personnes diff’

(also called a polygraphist), Sergeant Taker, the rentes. Selon le sergent Taker, I'examinateur en
results of these two tests were inconclusive. Other  polygraphie (ou polygraphiste$ulests de ces
tests were administered in July and September deux exametaéent pas concluants. D’autres
1994, and in January 1995. In all three cases, Ser- examests adiniinistes en juillet et septembre
geant Taker formed the opinion that the subject 1994, ainsi qu’en janvier 1995. Dans les trois cas,
was telling the truth. See A.R. at pp. 735-54. le sergent Tethilrd’'avis que le sujet disait la

vérité. Voir D.A., aux pp. 73%a 754.

The last fire was set some two weeks before the Le dernier incendie @ allumé environ deux 113
respondent was asked to attend for his test; it semaines avant qu'on deanbBindené de se
involved a vehicle owned by his girlfriend, Tanya  soumetird’examen; la voiture appartenaat °
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Kilcup. She was living with him at the time, and  Tanya Kilcup, la petite amie de l&n8iait en

he said that they were planning to get married. On  cause dans cet incendie. Cedte diewit alors

the form filled out by Sergeant Taker as an intro-  avec l'iefiqui a affirne” qu’ils envisageaient de

duction to the polygraph procedure, under the  se marier. Sur le formulaire qu’il a rempli avant la

heading “demeanor”, the police officer indicated maure polygraphique, le sergent Taker a

the respondent appeared “nervous”. The form also  iedigols la rubrique «attitude», que I'indm”

indicates that the respondent understoodCher-  paraissait «nerveux». Le formulaireepiseegale-

ter rights, understood the warning, did not want a  ment que I'stiothprenait ses droits garantis en

lawyer and understood that the purpose of the pol-  vertu @bdete ainsi que la mise en garde qui

ygraph was “to see if | had anything to do with my  lui at faite, qu’il ne voulait pas demander

girlfriend’s car fire”. He said he felt “[glJood” [l'assistance d'un avocat et qu’il comprenait que

about the test and thought it “should be ok”. See  I'examen polygraphique avait pourAmid-

A.R. at pp. 746-48. TION] «de dsterminer s'[il avait] quelque chose °
voir dans l'incendie de la voiture de [s]a petite
amie». Il a affirn@” se sentir TRADUCTION] «a
l'aise» facea I'examen et penser que «tout devrait
bien se passer». Voir D.A., aux pp. 7d4&48.

The respondent signed a consent form and was L'intime a sige” une formule de consentement
given a booklet which explained the testing proce- @t i livret lui expliquant la predure d’exa-
dure. The three-page booklet states that the poly- men. Le livret de trois pages indique que I'examen
graph, also known as the “Lie Detector” test, polygraphigue — aussieapgstl'du «efecteur
should be called a “Truth Verifier” because statis-  de mensonges» — devraitiplatapped” «indi-
tics show that in the majority of cases, the opinion  cateureddéy; car les statistiquesmontrent
of the examiner is that the subject was truthful.  que, dans la meajiw#t‘cas, le polygraphiste est
The booklet uses a question and answer format. It  d’avis que la personneediilales renseigne-
describes a two-step process: the first is the “Pre-  ments contenus dans le livret sest starm’
Test Interview”, in which the subject’s legal rights  forme de questionsegbnses. L'examen est
are explained, his or her medical and psychologi- ecrit’comme une predure en dewetapes: la
cal background is explored, and the facts under meEneS5t celle de I'«entrevuegfiminaire», au
investigation and the workings of the instrument  cours de laquelle on explique au sujet ses droits sur
are reviewed; the second step is the “In-Test le plan juridique, on examine sesdemt
Phase”. It is described in the booklet as follows: edimaux et psychologiques et on revoit les faits
qui font I'objet de I'engefe, ainsi que le fonction-
nement de I'appareil; la second@pe est celle de
'«examen lui-ngéme». Cette deraie €tape est
décrite ainsi dans le livret:

In-Test Phase: At this point, the polygraphist will review L’examen leim®a’ Le polygraphiste va d’abord exa-

all pertinent test questions with you and then conduct a miner avec vous toutes les questions pertinentes qu’il va
“Demonstration Test” to help he or she assess your suit- vous poser. dbd@rensuitea une @monstration du

ability for additional tests. Several tests will then be fonctionnement du polygraphe en vuealtsidemi-
conducted, which will include the reviewed questions. nerptopos de I'examen qui va suivre. L'examen

There will be no surprise questions on any of the tests. comprend plusieurs parties parmi lesquelles on retrou-
The polygraphist will then analyse the results of each vera les questions essupgalablement. Il n'y a pas
test to arrive at an opinion. de questions-surprises. Le polygraphiste analyse ensuite

chaque parties de I'examen avant d’en arrivané con-
clusion.
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Two other entries in the booklet are, in my view, Deux autres aspects tdatis le livret somd °

of interest: mon avis dignes d'aét:
5. SUPPOSE THE INSTRUMENT SAYS I'M LYING 5. LE POLYGRAPHE PEUT-IL DIRE QUE JE MENS
WHEN I'M NOT? ALORS QUE JE DIS LA ¥ERITE?
The polygraph cannot say anything. It merely records Le polygraphe ne dit rien. Il ne fait gu’enregistrer sur
on a chart certain bodily reactions to the questions un graphique cerdiotisns de I'organisme aux
you are being asked. It is up to the polygraphist to questioreepol ‘revient au polygraphiste d'inter-
“Read” the information your body provides. epef les renseignements transmis par votre orga-
nisme.

9. DOES THIS EXAMINATION MEAN THAT THE 9. LE POLYGRAPHE EST-IL INFAILLIBLE?
POLYGRAPH IS INFALLIBLE?

No. Most examinations readily reveal to the Non. La plupart des examens permettent au polygra-
polygraphist whether or not the person is truthful. phiste eterdiiner facilement si la personne dit la
Possible outcome of any polygraph examination is erit¢# ou non. L’examen donne lieutfois Esultats
Truthful, Deceptive or Inconclusive. “Inconclusive” possibles: examen concluant (diregues), exa-
means the examiner is unable to render an opinion of men concluant (direeriutiques) et examen non
either Truthful or Deceptive in that particular case. concluant. L'examen est @énsidh concluant

The polygraphist may request a re-examination if the lorsque le polygraphiste resmggine ‘une opinion
results are inconclusive. A re-examination is also vol- gadat\éraci€ des dires d’'une personne. Le poly-
untary. graphiste peut demander un demeé examen si les

résultats du premier ne sont pas concluants. Le
deuxiéme examen est aussi facultatif.

It is interesting to me that this last answer is not Il esr@sSant pour moi de constater que ce der-
very responsive to the real question raised. It sug-  nier paragraphe ne fournit pas vraimeohs r’
gests that the polygraph is not infallible because it la \éritable question peg€. La €ponse fournie
sometimes does not indicate whether the subject is eseiggue le polygraphe n'est pas infaillible
truthful or not, in which case the result may beetant done’que, parfois, il n'indique pas si le sujet
inconclusive. The answer does not say whether  dit ou noerii&,vauquel cas leesultat peuetre
mistakes can be made in identifying liars. In fact, it  non concluantep@nse ne dit pas si des erreurs
suggests that no such errors are likely since  peuvent survenir lorsque I'appareil indique qu’une
“Imlost examinations readily reveal to the  personne ment. En fait, elle laisse entendre qu'il y
polygraphist whether or not the person is truthful”.  a peu de chances que de telles erreurs se produi-
sent, puisque «[lJa plupart des examens permettent
au polygraphiste de etérminer facilement si la
personne dit laefité ou nonx.

Although this was not described in the booklet, Quoique le livret ne le pcise pas, dans les casl®
where, after the in-test phase, the subject isu, apEs I'étape de I'examen lui-emie, le sujet est
deemed to have been “truthful” the polygraph test  camsidvoir «dit la efité», 'examen polygra-
comes to an end. However, if he is deemed to have  phique prend fin. Cependant, lorsqu’@meconsid’
been “untruthful”, it is standard procedure to move  que le sujet na pas dietaé=yla proedure
to a post-test “interview” and to interrogate the  habituelle consispassera  I'«entrevue» post-
subject with a view to obtaining a confession. This  examenietetroger le sujet dans le but d’'obte-
was clearly the plan here and the post-test “inter-  nir une confessietaitCtlairement ce qu’on
view” was strategically planned, and successfully  projetait de faire eretespt I'«entrevue» post-
executed. examenet straggiqguement planifié et ercuge

avec suces.
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The pre-test interview conducted here by the L'entrevue peliminaire pratigee en I'espce
polygraph examiner, Sergeant Taker, laid criticalpar I'examinateur, le sergent Taker, &gag le
groundwork for the post-test interrogation. It didterrain de fapn cruciale pour I'entrevue post-
so in two respects. First, in my opinion, it createdexamen, et ce de deux mamEs. Prengirement,
ambiguity about the precise admissibility, or lackl'entrevue a selon moi e¢”de 'ambigué quanta’
thereof, of polygraph-related evidence. Secondlyla question de I'admissibifit elle — ou de
in conjunction with the wording of question 9, it 'inadmissibilitt — deseléments de preuve obte-
conveyed the overall impression that the polygrapmus par polygraphe. Dewtement, conjug€ au
machine is a scientific and infallible lie-detector, texte de la question 9, I'entrevue a&é&id'impres-
akin to trustworthy medical procedures and testssion ggrérale que le polygraphe constitue et
and, relatedly, that the polygraph machine yieldgeur de mensonges scientifique et infaillible, sem-
objectively accurate information since it measureslable a des proedures et tests edicaux fiables,
involuntary body reactions, independent of theet, dans le mfme ordre d'ides, que le polygraphe
controlled responses of the subject. produit des donees objectivement exactes puis-

gu’il mesure deseaactions physiologiques involon-
taires, ingpendantes degponses cormitées par
le sujet.

In the pre-test phase, Sergeant Taker informed Lors de I'entrevue gliminaire, le sergent Taker
the respondent of his rights. In the course of s@ informg I'intimé de ses droits. Ce faisant, il lui a
doing, he provided the respondent with the follow-dit, relativementa’I'admissibilig deseléements de
ing information concerning the admissibility of preuve obtenus par polygrapheTRADUCTION]
polygraph-related evidence. He stated that “[m]y«[m]on opinion fon@e sur lesas$ultats de ton exa-
opinion based on the results of your polygraph testnen polygraphique n’est pas admissible devant les
is not admissible in court. However, anything saidtribunaux. Cependant, tout ce que nous nous
between you and | may be admissible” (A.R. atdisons peutefre admis en preuve» (D.Ag la
p. 370). Even when combined with the informationp. 370). Méme conjugaés aux renseignements
provided in the booklet, to the effect that the poly-fournis dans le livret, qui indiquent que le poly-
graph cannot say anything, but that it is up to theyraphe ne dit rien, mais qu’il revient phtitau
polygraphist to “Read’ the information your body polygraphiste d'«intergter les renseignements
provides”, the explanation provided by Sergeantransmis par [I'Jorganisme», les explications du
Taker, in my view, is hardly informative about the sergent Taker sontes peu instructivea mon avis
admissibility, or non-admissibility of polygraph- sur I'admissibiliE ou I'inadmissibili€ des elé-
related evidence. In fact, it is incomprehensible. Itments de preuve obtenus par polygraphe. En fait,
gives no explanation of the distinction between arses explications sont inconghénsibles. Elles
“opinion based on the results of your polygraphn’informent pas lintin€ de la distinction entre
test”, the “results of your polygraph test” and the[TRADUCTION] «[I'lopinion fondée sur leseasultats
“reading” by the polygraphist of the recordings onde [son] examen polygraphique», legsuitats de
the polygraph chart. It certainly does not conveyson examen polygraphique» et I'«intex@ation»
accurately that the interrogators’ categorical assemue fait le polygraphiste degsultats enregiss
tions that the respondent had been untruthfulsur le tableau polygraphique. Elles n'indiquent cer-
repeated to him at every opportunity during thetes pas de fapn claire que les affirmations egbt-
post-test interview, reflected little more than theriques des interrogateurs selon lesquelles l'iatim”
interrogators’ inadmissible opinions based on thene disait pas laerité, affirmations constamment
bare graphs produced during the respondent’s tesgépéttes au cours de I'entrevue post-examen, ne

refletaient rien de plus que les opinions inadmis-
sibles des policiers foe#s sur les simples gra-

phiques grérés au cours de I'examen subi par
lintim’e.
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In fact, the record contains numerous statements En fait, on trouve au dossier de nombreust®®
by Sergeant Taker that may have been taken by theclardtions du sergent Taker qui auraienepe ~
respondent as suggesting that the “results” of a  irdégs par 'intine’ comme signifiant que les
polygraph test encompass more than the bare esultdts» de I'examen polygraphique englobent
graphs produced by the machine’'s pens and that davantage que les simples graphiipepay
these have meaning independent of the les aiguilles du polygraphe et que ceux-ci ont leur

polygraphist’'s reading or interpretation. The fol- sens propregpeaddamment de la lecture ou de
lowing assertions by Sergeant Taker are illustra-  I'inttgifon qu’en fait le polygraphiste. Les
tive: affirmations suivantes du sergent Taker illustrent
bien cette constatation:
[TRADUCTION]
- It will only record that as a lie because to pass the pol- - Il n'enregistrera cela que comme un mensonge, parce
ygraph you must be 100 percent truthful. [A.R. at que peussit I'examen polygraphique il faetré
p. 410] honetea 100 %. [D.A.a’la p. 410]
- [I]t will show that you're lying. [A.R. at p. 415] - [I]l montrera que tu mens. [D&Ala’p. 415]
-...l would rather you explain that to me now than - [JTaimerais mieux que tu m’expliques ce fait mainte-
have the polygraph later on tell me you've not been nantoptpfuié de voir le polygraphe mewéler plus
truthful. [A.R. at p. 416] tard que tu n'as pas dit Eit€. [D.A.,a la p. 416]
- They're also questions that will show me when you're - Ce sont aussi des questions qui m'indigugreint °
telling the truth when | start off the polygraph okay. moment tu dietdévquand je vaisatharrer le poly-
[A.R. at p. 442] graphe, d’accord? [D.Aa,la p. 442]
- [1]f you don’t answer 100 percent truthfully then you - [S]i ¢mohse n’est pas toute larité, tu ne peux pas

can’t pass the test. [A.R. at p. 445] [Emphasis added.] eussif le test. [D.A.a la p. 445] [Je souligne.]
Having explained to the respondent his rights, Aprés avoir expligaa l'intimé ses droits, le ser-119
Sergeant Taker sought to impress upon him, both  gent Taker aehdechbnvaincre, de marga
subtly and forcefully, the scientific and reliable la fois subtileee¢rgique, de la nature scienti-
nature of the polygraph instrument. For example, fique et fiable du polygraptitee d’exemple,
the police officer asked the respondent a series of  apparemmentepenumidér |'«aptitude» de I'in-
medical questions (e.g., whether he had ever been e &imubir I'examen, le policier lui a p@gine
treated by a psychiatrist, had rheumatic fever, hearerie sle questions d’ordre edical (par exemple
problems, epilepsy, tuberculosis, etc.), ostensibly  s'il avej € soig® par un psychiatre, s'il
for the purpose of determining the respondent’s  souffrait @l@dirhumatismale, de troubles car-
“suitability” to take the test, that could not help but  diaquespitBpsie ou de tuberculose) qui ne pou-
serve to bolster the scientific aura of the polygraph  vaient que contadbtemforcer I'image scienti-
in the respondent’s mind. See A.R. at pp. 381-89.  fique du polygraphe dans I'esprit de.l\fdim”
Further, and more importantly, he repeatedly, D.A., aux ppa3®9. En outre, fait plus impor-
though often implicitly, emphasized the tant encore, le policier a,cda fepétte bien que
polygraph’s infallibility as a lie-detecting instru-  souvent implicite, mis l'accent sur l'infailléilit”
ment: du polygraphe en tant gu'instrument deedfion
de mensonges:

[TRADUCTION]

Q. Because right now you're the only person in this Q. Parce kheure actuelle tu es la seule personne
room that knows if you have lit any of these fires that | dans cett® mjui sait si tu as alllem’'un des incen-
referred to earlier, right? But before the day is over dies dont j'ae gawiS 61, vrai? Mais quand touta,
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there’s going to be two of us that knows if you've lit sera fini, nous serons les deuxassal®if si tu as

any of these fires, right? [A.R. at p. 376] alemin des incendies, n'est-ce pas? [D.A.la
p. 376]
Q. ...to pass the polygraph you must be 100 percent ..Qpour Eussir 'examen polygraphique il faatré
truthful. It's like a girl who comes home and says to her btma“100 %. C'est comme la fille qui rentesela
mother, she says, “Mum, I'm a little bit pregnant.” Well, maison et adisa nere: «M’'man, je suis un peu
you and | both know that's — | mean that doesn't work, enceinte». Eh bien, toi et moi savons que c'est — je
right? veux dire que&a ne se peut pas, exact?
A. Yeah. R. Ouais.

Q. You either are pregnant or you're not pregnant. Q. On est enceinte ou ne l'est pas. C'est exactement
That's exactly how the polygraph works. You either are coroanguge fonctionne le polygraphe. Ou bien la per-

telling the truth or you're not telling the truth, okay. sonne ditdet®, ou bien elle ne dit pas lenté, d’'ac-
cord?
Q. ...As good as a polygraph is it doesn’t have any . Q.Aussi efficace que puissdré le polygraphe, il

human capabilities. It doesn’t have any ability to under- neeplespas de capaest’humaines. Il ne pa=de pas
stand or doesn’t have the ability to reason. And basically la &adelttomprendre ni la capacile raisonner. Et,
i's a cold scientific instrument.. [A.R. at essentiellement, c’est un instrument purement scienti-
pp. 410-11] [Emphasis added.] __fique. . . [D.A., aux pp. 410 et 411] [Je souligne.]

Sergeant Taker also impressed upon the respon- Le sergent Taker egalement bien fait compren-
dent that the polygraph records the subject’s invol-  arkintimé que le polygraphe enregistrait les
untary bodily responses, as opposed to his or heeactions physiologiques involontaires du sujet aux
conscious, willed and therefore controlled verbal  questionggsospar oppositiom ses &ponses
responses, to the questions posed. For example, he  verbales conscientes, voulues eeqentons’
stated (A.R. at p. 373): mesées. Par exemple, il lui a dit ceci (D.A.]Ja

p. 373):

I’'m going to be using the polygraph to monitor your TRADUCTION] Je vais utiliser le polygraphe pour sur-
physiological responses is the — is your — any change veilleedesiohs physiologiques; est-ce que — ton —

in your movement in your chest cavity, your heart rate, tout changement de Badgwis ta cage thoracique,

and any changes in physiological activity in the things dans ton rythme cardiaque, et tout changement dans

that | monitor, okay. I'activié” physiologique &e auxeléements que je sur-

veille, d’accord?
Later, he said (A.R. at pp. 404-5): Plus tard, il a &oceci (D.A., aux pp. 404 et

405):

[TRADUCTION]
Q. The first set of nerves I'm going to talk about are the Q. Le premier groupe de nerfs dont je vais parler sont
voluntary nerves. And these are the nerves we can con- les nerfs volontaires. Et ce sont les nerfs que nous pou-
trol at will. vons maftiser a volong.

Q. But as a polygraph examiner I'm not interested in Q. Maisitre d’examinateur en polygraphie, je ne
that set of nerves. I'm interested ireth. . involuntary m’inEresse paa Ce groupe de nerfs. Je méreSse aux
nerves or the autonomic nerves. Now the involuntary [. . .] nerfs involontaires, ou nerfs elmesysrveux
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nerves control most of the muscles and the organs in autonome. Or, ces nedigrtolatrplupart des mus-

your body. And the main muscle that they control is the cles et des organes de ton corps. Et le muscle principal

heart muscle. And as polygraph examiner it's the heart gu'ilsalentrést celui du cceur. Et, en tant qu’exami-

muscle that I'm mainly interested in, Richard. nateur en polygraphie, c'est le muscle cardiaque qui
m’intéresse principalement, Richard.

Q. ... Now when | said to you, Richard, I'm mainly Q. . Alors quand je te dis, Richard, que je néisSse
interested in the heart muscle it's because | know when surtout au muscle cardiaque, c'est parce que je sais
a person knowingly tells a lie and | must stress that guand une personne dit sciemment des mensonges, et je
word “knowingly”. Your heart will rebel against that me dois d'insister sur le terme «sciemment». Ton coeur
last . . . .[Emphasis added.] va se rebeller contre cette eerni. . [Je souligne.]

lll. The Post-Polygraph Interrogation lll. L'entrevue post-examen

In my view, the information provided to the A mon avis, les renseignements desa’ I'in- 121

respondent during the pre-test interview served to e fancours de I'entrevuegtirninaire ont contri-
convince him that the polygraph results would elaule convaincre que legsultats de I'examen
demonstrate to the police whether he had set fire to  polygraphique indiquerdeerdolice s'il avait
his girifriend’s car. The interrogation that followed  mis le &la voiture de sa petite amie. L'interro-
immediately on the heels of the announcement that  gatoire qui adiat@nent suivi 'annonce que
the respondent had “failed” the polygraph test built  l'irtiavait €cho» a I'examen polygraphique
very effectively on the groundwork laid during the  a expldi€s efficacement les fondatioatablies
pre-test interview. Sergeant Taker conducted durant I'entrevalnpraire. Le sergent Taker a
approximately the first hour of the post-test inter-  pris en charge I'entrevue post-examen pendant la
view. In that time, he further developed the “infal-  prerai’heure. C'est au cours de cett&iqale
lible polygraph” theme, introduced the possibility  qu'il @&vdlopg plus amplement le ¢me de
of psychiatric help and further obscured the dis-  «l'infaillibildl polygraphe»evoql€ la possibi-
tinction between an opinion based on the results of e tiftune assistance psychiatrique et breuill”
the test and the results of the test. davantage la distinction entesuéats de I'exa-
men et I'opinion fondé sur cesesultats.

The respondent said very little during the nearly L'intime a tes peu pad’durant l'interrogatoire 122
six hours that he spent being questioned. The three  quegdsrie six heures. Ce sont les trois poli-
police officers who worked as a relay team to con-  ciers qui se sorgsejayont surtout parl'Leur
duct the interview did most of the talking. Their  stGi€ globaleefait claire et s'est aée effi-
overall approach and strategy were clear and cace. Elle consis@itvaincre l'intine” que son
proved effective. It consisted of persuading the  corps I'awgit tahi pendant I'examen polygra-
respondent that during the polygraph test, his body  phique et que les policiers sasmenad qu'il
had already betrayed him and that they now knevetait impliqe d’'une fapn ou d’'une autre dans cer-
that he had some involvement in some of the fires.  tains des incendies. Je crois que les policiers
| believe that they were persuaded from the outsedtaient persuad &s le @&part que tous les incen-
that all the fires had likely been caused by the dies avaient probablehalitfrés par le rafne
same arsonist. However, they repeatedly told the incendiaire. Toutefois,alsraintes reprises dit
respondent otherwise, focusing, at first, on the very  le contdinetimé, se concentrant aeprt sur
recent burning of his girlfriend’s car. The poly- lincendiestrécent de la voiture de sa petite
graph test was set up in such a way that all eight amie. L'’examen polygraptagumitu de telle
fires were linked together and that he was asked to  ar@gue les huit incendiesaient tous redis et
admit or deny his involvement in all of them col- qu’on a demeandlintimé d’admettre ou de nier
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lectively. This provided the police with the oppor-  sa participation aux incendies e@ssbllecti-

tunity to persuade the respondent that he could vement. Cetie de,faire a dornaux policiers

have failed the test because of his involvement in I'occasion de convaincre d'igiril” avait pu

only one fire, possibly the most trivial one — the echbuera’ I'examen en raison de sa participataoon °

girlfriend’s car — and that admitting to that one  un seul incendie; possiblement le plus mineur —

would dispel their concern that he might have done  celui de la voiture de sa petite amie —, et que le

them all. It is clear, in my view, that the respon- fait d’admettre sa resporesabllitggard de cet

dent came to be convinced that having failed the  incendie dissiperait leucosswpant la pos-

polygraph, he would not be left alone by the  sibititdil les ait tous allums. Il est claira'mon

police, who were convinced of his guilt, until he  avis, que l'istis'gst laiss‘convaincre que, ayant

conceded what his body had already revealed. Oecho& a I'examen polygraphique, il ne cesserait

two occasions prior to the first confession, he pagré’'falone’par les policiers, q@taient con-

asked what would happen if he admitted to setting  vaincus de sa culpailitqu’il n'avouerait pas

fire to his fian€e’s car. This was clearly becoming  ce que son organisme ajaitédéle. A deux

the most attractive proposition to him. reprises avant la grenmgonfession, l'intim’a
demane@’ ce qui arriverait s'il avouait avoir mis le
feua I'automobile de sa petite amie. Cette solution
devenait clairement la plus argssanta Ses yeux.

In turn, that admission was to become the trig- Cet aveu devait ‘son tour dclencher ktape
ger for the next stage of the interrogation. At that  suivante de linterrogafoie momentd, la
point, the tables had turned substantially. To his  situation avait evabldment chamg A son
surprise, it seems, the respondent was then placed  gtandement, semble-t-il, I'intimaét mis
under arrest, no longer free to leave, and was told etand’arrestation, prevde son droit de quitter
that since he had no explanation for having set his  les lieux et s'est fait dire que, comme il n'avait
girlfriend’s car on fire, it was likely that he had a  aucune explicaiaoriner concernant I'incendie
problem with fires, and that he was involved in all  de la voiture de sa petite amiajtiprobable
the others. gu’il ait un probime de pyromanie et qu’il soit

impliqué dans tous les autres incendies.

| wish to stress that the overall interrogation J'aimerais souligner que la segté globale de
strategy was sound, and that although it relied on  linterrogatiai valable et que, bien que les
considerable deception on the part of the police, policiers aient eu abondamment recours au subter-
that in itself is neither illegal nor sufficient to viti-  fuge, de telles manceuvres ne sont en sei ni ill’
ate the voluntary nature of a confession. The lineis  gales ni suffisantes pour vicier lerearalcn-
crossed, and was crossed here in my view, when  taire de I'aveu. La limite est franchie — et je suis
improper inducements are put forward by persons  d'avis qu'elletfaen I'espce — lorsque des
in authority in an oppressive atmosphere, under-  personnes en situation @aldorient des inci-
mining the interrogated person’s control over his  tations inacceptables dans une atenopphes-
mind and will. sive, minant ainsi la ntase que posxde la per-

sonne interrogé de son esprit et de sa vont’

Here, the police created an atmosphere of trust, En I'esgce, les policiers ont @ une atmo-
and persuaded the respondent, at the outset, that eresgh confiance et ontslle @&part persuaa’
they thought he was a “good guy”, not a criminal,  I'irtimU’ils estimaient qu’ibfait un «bon gars»

and that it was very unlikely that he was responsi- et non un criminel, eketpitilti€s peu probable

ble for all the fires. This was not true, of course, gu'’il soit responsable de tous les incendies. Tout
but these representations did not violate the con-  efalid faux bien @f, mais ces affirmations ne
fessions rule. However, having left the respondent  violaient pasgla portant sur les confessions.
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with no clear idea of the true nature — either sci-  Cependant, n'ayant pasadkintimée d’'explica-
entific or legal — of the polygraph test, the police  tion claire q@atd \éritable nature — scienti-
worked to persuade him that his continued denials  fique ou juridigue — de I'examen polygraphique,
were futile. With that in the background, they les policiers ont entrepris de le persuader de la futi-
resorted to improper inducements which tipped the e dit” ses et¥gations incessantes. Sur cette toile
balance and served to convince the respondent to  de fond, les policiers ont euaatesiiscita-
admit, first, that he set fire to his girlfriend’s car  tions inacceptables qui oatyjauble dstermi-
and, later, that he was also responsible for the nant et canfiilmonvaincre l'intine” d’avouer,
building fires. dans un premier temps, gqu'il avait mis le dela
voiture de sa copine et, dans un deme temps,
gu'il etait également responsable des immeubles

incendgs.
IV. The Voluntariness of the Statements: Threats, IV. Le caractvolontaire des etlarations:
Promises and Inducements menaces, promesses et incitations
A. Promise of Psychiatric Help A. Promesse d assistance psychiatrique

The first impermissible inducement was intro- La premere incitation inacceptable et faite 126

duced by Sergeant Taker who suggested that the  par le sergent Takegyvogi€al'idee que I'in-
respondent needed psychiatric help and that he e &wait besoin d’'assistance psychiatrique et que
and/or the police could help the respondent get it  lei@ et/ou la police pourraient l'aider y

(A.R. at pp. 506-8): avoir aes’(D.A., aux pp. 506 508):
[TRADUCTION]
Q. ...And I'm thinking and hoping that it's only the Q. . Aussi, je pense et j'espe que c’est seulement la

car or the van or whatever the case may be, and it's not voiture ou la fourgonnette, ou peu importe ce que c’est,

those buildings. If it is, what I'm saying to you is that et qu'il ne s’agit pas de ces immeubles. Si c’est le cas,

I'd rather see you be truthful with me now about that ce que je te dis, c'est qedeje ppie tu sois hoete

than lie to me and have me think that you burned those avec moi maintenantjpéuj’en vienne croire que

frigging buildings. Because if you burned the buildings, tu as mis la fees fichus immeubles. Parce que si tu

we need to get you some help, Richard. If you set those as iaaglimmeubles, nous devons de te trouver de

buildings on fire, we need to get you some help. And I'aide, Richard. Si tu as mis & des immeubles,

I'm talking maybe seeing a psychiatrist, Richard. nous devons te trouver de l'aide. Et je pad&eeut-"
d’aller consulter un psychiatre, Richard . . .

Q. ...[W]hat I'm saying to you, if that's the problem, Q.. [Cle que je te dis, si c'est e probtme, il vaut
let's get it taken care of before someone gets hurt. mieux le traiter avant que quelqu’un ne subisse un pr’
Because it's something that you can't control if that's judice. Parce que c’est quelque chose que tu n'es pas
what the problem is. You can’t control that. capable ddrisef, si c’esta le probéime. Tu ne peux

pas matiser ca.

A. | can’t control my own life? R. Je ne peux pas caletrma propre vie?

Q. No, if you're lighting fires, I'm saying, in those Q. Non, si tu as adlwes incendies, je veux dire, dans
buildings. . . [you're] the person that's lighting those ces immeubles [. . ], [tu es] la personne qui a mis le feu
fires on the buildings maybe you better get some helpa ces immeubles, il vaudrait pestt€ mieux que tu
okay? obtiennes de l'aide, d'accord?
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Now, if it's you that's lighting those buildings on fire, Maintenant, si c’est toi qui a mis le afeces
there’s people to see that can help yot..ou. And if immeubles, il y a des gens qui scatpour t'aider. [. . .]
that's the case, Richard, let's deal with that because I've Et si c’est le cas, Richard, voyons-y parce que jai — je
got — I'd be really concerned with that. serais vraiment inquiet . . .

In the final hour of the interrogation, then being  Durant la @eentieure de l'interrogatoire, qui
conducted by Constable Dale Bogle, this helpetait”alors mea’par I'agent Dale Bogle, le éme
theme assumed a dominant role, particularly in the  de l'assistance psychiatrique a pris uneeplace pr’
seconds just prior to the second confession: dominante, plus pargowdint dans les secondes

qui ont pe® la seconde confession:

[TRADUCTION]

Q. This fire here, you can just take this car one, for Q. Cet incemdiprEnds celui de la voiture, par

instance. | mean there’s areas we have to place things. Is exemple. Je veux dire, il y a certaines choses qu'il nous

it a sickness? Would it happen again? Okay. How many faut situer. Est-ce une maladie? Estoeacareiver

times before? What can we do to help you so it can be encore? D’accord. Combien ea?o@ué” pouvons-

stopped? Okay. Do you understand? nous faire pour t'aider, powaqesse? D’accord. Tu
comprends?

Q. We have to talk about what do we have to — Is it a Q. Nous devons parler de ce que nous devons — Est-ce

sickness? une maladie?

A. Um. R. Hum.

Q. Do we have to have you sent to a hospital for assess- Q. Devons-nous te faire antfty@ital pour une
ment sort of thing? sorte eValuation?

Q. ...Lets treat it as a problem. Okay. | can say, .Q.Voyonsea comme un probie. D'accord. Je

Look, you know, look guys, | need some help. | don’t peux diHeoutez les gars, vous savez, j'ai besoin
want to hurt anybody, property, you know, (inaudible) d’aide. Je ne veux pas blesser quelqu’un, ni endomma-
beenaca. ... ger des biens, vous savez (inaudile®)une voiture . . .

But if it's pyromania and you think you're suffering Mais si c’est de la pyromanie et que tu penses que tu

from it, for God’s sakes, come on guys give me a hand souffresadeour I'amour de Dieu, allez les gars,

here. Okay. [A.R. at pp. 608-16] donnez-moi un coup de main. D’accord. [D.A., aux
pp. 608a 616]

Q. Okay. Let's deal with the problem, okay. That prob- Q. D'accord. Attaquons-nous aenpepblfaccord. Ce

lem you've got to come out and say, Look, boys, you jgroBl‘que tu as, tu dois te difecoutez les gars,
know, give me help, | don’t know why | done it. Okay. vous savez, aidez-moi, je ne sais pas pourquoi je l'ai
[A.R. at p. 630] fait. D’accord. [D.A.a la p. 630]

Q. All right. So with that don't you think you need some Q. Bon. Alors, avecdautu, penses pas que tu as
sort of help in dealing with this or — besoin d’'aide poeglerca ou —
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A. Someone to talk to, yeah, or maybe they can help me

find out why. [A.R. at p. 638]

R. Quelgujunparler, ouais, ou peatré quelqu’un

qui peut m’aidex (Bcouvrir pourquoi. [D.A.,a"la

p. 638]

Q. You're a good guy. | know you're a good guy.
A. | think | am. Yeah.

Q. Let us help you kind of deal with some of these
things, okay?

Q. All right. Let’s not fabricate it anymore, okay. (Inau-
dible.) Let's do it. Okay. [I'm really happy?]. Take that
load off your back, okay. Okay, Richard. Okay. Just —
let's start a new chapter, okay. All right. Let us help
you. [A.R. at pp. 642-44]

Q. Tu es un bon gars. Je sais que tu es un bon gars.
R. Je pense que oui. Ouais.

Q. Laisse-nous taidssayer deegler quelques-uns
de ces pra@phes, d'accord?

Q. Bon. Cessons d'inventer des histoires, d'accord?
(Inaudible.) Allons-y. D’accord. [Je suis vraiment con-
tent?pventodi un poids de sur lepaules, d’accord.
D’accord, Richard. D’accord. Seulement —, tournons la
page, d’accord. Bon. Laisse-nous t'aider. [D.A., aux

pp. 6428 644]

In the midst of this last statement by Constable
Bogle, the respondent collapsed emotionally.
Leaning forward, with his head in his hands, he
began to sob, while Constable Bogle comforted
him, patting and rubbing his shoulder. With some
additional prompting and encouragement from

Constable Bogle, the respondent confessed to the

building fires and provided police with a written
statement to this effect.

Au cours de cetteredclaration de I'agent
Bogle, liatiggst effondz”au niveatemotion-
nel. Reneh$ 'avant, ladfe entre les mains,
l'ietisiest misa’ pleurer, pendant que l'agent
Bogleelonfortaita I'aide de petites tapes et
frictions spdlile. Apes d’autres invitations et
encouragements de I'agent Bogke al'avona”

avoir incendit's immeubles et il a doard la
police unecthrationecritea cet effet.

In my opinion, the promise of psychiatric help A mon avis, la promesse d’'assistance psychi'a?t—7

was improper. While it is true that the police did
not explicitly tell the respondent that the only way

he could get psychiatric help was if he confessed,

this was the clear implication of what was said. In

the circumstances here, | believe that the offer by

the police to provide the respondent with psychiat-

ric assistance if he confessed his involvement in

the fires constituted an improper inducement
which affected the voluntariness of his confession.

tricetait” inappropee. Bien qu'il soit vrai que
les policiers n'ont pas dit egpresta I'intimé

que la seole gaur lui d’obtenir de I'assistance
psychiatrigiaét de passer aux aveux, il n’en
reste pas moinsetgié @direment ce quetait
sous-entendu. Dans les circonstancesaks I'esp’
jestime que I'offre des policiers de &olimir

etidg l'assistance psychiatrique s'il avouait sa

participation aux incendies constitue une incitation

inacceptable qui a pa@t'atteinte au caramie
volontaire de la confession de l'inten”

B. Minimization

The second improper inducement was intro- La seconde incitation inacceptableta faite par 12
duced by Corporal Deveau, who replaced Sergeant

B. Minimisation

8
le caporal Deveau, qui agdenpdaigent Taker

Taker after the latter had interrogated the respon- esapte celui-ci eut interreglintimé pendant

dent for about an hour. Corporal Deveau had been

environ une heure. aysguedporal Deveau

sitting in an adjacent motel room listening to andetait’” rest” assis dans une chambre adjacente du

recording the interrogation conducted by Sergeant

motel|l avait écou€ et enregise l'interroga-
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Taker. After again emphasizing the certainty guar-  toireenpam’le sergent Taker. Agw avoir insist”
anteed by the results of the polygraph, the policea nouveau sur le caracé certain desesultats du
officer downplayed the seriousness of the offences  polygraphe, le policier a raiténgsavie des
that were the subject of the interrogation, and in infractions qui faisaient I'objet de l'interrogatoire,
particular the seriousness of the car fire (A.R. at  plus padiemient la gravit'de 'incendie de la

pp. 513-18): voiture (D.A., aux pp. 5E518):
[TRADUCTION]
Q. ...You know why | feel for you? Because you're Q.. Tu sais pourquoi je m'en fais pour toi? Parce que

not a criminal. You're a good guy, Richard. You're a tu n’es pas un criminel. Tu es un bon gars, Richard. Tu
good guy, and these fires — they're not all that bad es un bon gars, et ces incendies — ce ne sont pas des
fires. They're old empty buildings in Waterville. They incendies vraiment graves. Ce sont de vieux immeubles
look like the shits. [A.R. at p. 513] abandesnd Waterville. lls sont tout efjueulasses.

[D.A, ala p. 513]

But you know, if it's Claude Cook's store you're Mais tu sais, si c’est le magasin de Claude Cook qui est
involved with — it's a piece of junk on the corner. It's en cause — c’est une bicoque dans le coin. C’est une
an eyesore. That burned down the firstetim.. But  horreur. Qui a hré pour la prengre fois [...] Mais

let's assume you burned it down the third time. What is supposons que tu l'as entzemdiiseme fois. Qu'y

really wrong with that? Probably not a whole lot. That a-t-il de mah vraiment? Probablement pas grand
store was a piece of junk. It was already burned. chose. Ce matmsinne bicoque. Btait dsja builé.

So somebody burned it the third time. What have you Alors quelqu’un I'a ircémdidiseme fois. Qu'as-tu
hurt? Basically nothing, except that you set fire, that it fait de malzdali€ér rien, sauf y mettre le feu, et il a
went down. But if that's the case, you tell me. And theeté dBtruit. Mais si c’est le cas, dis-le-moi. Et le — I'im-
— was it burned down because it was an eyesore? [A.R. meuble®-titéndé parce que etait une horreur?
at p. 515] [D.A.,a la p. 515]

If it's just the motor vehicle — there’s not, you know, Si c'est seulement la voiture — il n'y a pas, tu sais, c’est
there’s not a whole lot in a motor vehicle fire. There’'s pas grand chose, l'incendie d’'une voiture. Il n'y a pas
not a whole lot to hold into that but you got to tell me grand claos®, mais tu dois m’en parler. Si c’est le
about that. If it's the old building, tell me about the old vieil immeuble, parle-moi du vieil immeuble. 0., °
building. [A.R. at p. 518] [Emphasis added.] p. 518] [Je souligne.]

After being interrogated by Corporal Deveau for Aprés avoire® interro@ par le caporal Deveau
30 to 40 minutes, the respondent confessed to set- pendand 3@ minutes, lintie” a avoe’
ting the fire in his girlfriend’s car and provided the  avoir incenldi’voiture de sa petite amie et il a
police with a statement. He was distraught at this  fourni wudadition aux policiers. ktait alors
time. He continued, however, to maintain his inno-  angoidk’a cependant contirua clamer son
cence in relation to the other fires. In the face of  innocence quant aux autres incendiescésce °
these denials, Corporal Deveau returned briefly to emefitis, le caporal Deveau est revenevmment
the “infallible polygraph” theme, this time specifi-  sur leetieé de «l'infaillibilitt du polygraphe»,
cally with reference to the building fires. He then  cette fois-ci en eférarit peci®ment aux
placed the respondent under arrest and transported  immeubles éscéhdi’ensuite mis l'intiem’en
him to the New Minas Detachment. En route, theetat ‘d’'arrestation et I'a transperfjusqu’au éta-
respondent was visibly upset and was observed by = chement de New Minas. En chemie,dtaitim”
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Corporal Deveau to be crying. In the three-hour  visiblement bouketig” caporal Deveau I'a vu

interrogation that followed the respondent’s initial ~ pleurer. lemtbd de la minimisation s’est cristal-

confession to having set fire to his girlfriend’s car, el®si cours des trois heures d'interrogatoire qui

the minimization theme crystallized. Corporal ont suivi la confession initiale de Kntaris

Deveau minimized the seriousness of the addi- laquelle il reconnaissait avoir misaléafeoi-

tional legal consequences that would flow from a  ture de sa petite amie. Le caporal Deveau a mini-

confession to the building fires. He explicitly sug-  enig gravi€ des corejuences juridiques addi-

gested that the fires could be “packaged” or “bun-  tionnelles cegouwéraient d'une confession

dled”, the clear implication being that the respon-  concernant I'incendie des immeubles. Il a expres-

dent would not be that much worse off by en®nt suggé que les incendies pourraiegire

admitting to all the fires now that he had admitted  camsl’comme un «ensemble» ou un «tout»,

to one: insinuant clairement que l'intami’empirerait pas
beaucoup sa situation en avouant sa participation
tous les incendies, maintenant qu’l venait
d’avouer sa participatioa 'un d’'eux:

Q. If you done the other ones this — or some of the TRAQUCTION] Si tu es responsable des autres, c'est —
other ones this is the time — this is the time to just get ou de certains des autres, c’est le temps — c'est le
them off your chest. This is the perfect opportunity temps de soulager ta conscience. C'est I'oceakgon id”
because of what you've already told us, okay. And eve- de le &atayse de ce que tu nous efdlit, d'ac-

rybody can see this, that it's — You didn’'t do one fire  cord. Et tout le monde comprend cela, que c’est — Tu
and then ten years down the road you did — this is a n'as paseallnnricendie et puis dix ans aprfu as

series of fires we've been having in Waterville. So we — cC’est toute ene dincendies que nous avons eus
can look at it — we can look at it as a one-package typa Waterville. De sorte que nous pouvons envisager cela
of thing. [A.R. at p. 552] — Nous pouvons envisager cela comme un tout unique.

[D.A.,, ala p. 552]

Q. [T]his is one in the bundle, we can all have — rope it Q. [C]'est un incendie parmi un groupe, nOUS pouvons
together and it's not an isolated situation tous avoir — les regrouper et ce n'est pas une situation
here . . Richard. This is a big bundle. This is a big can- @sol . . .Richard. C’est de tout un groupe d’incen-
cer here and you've chopped a bit of it off. But if there’s dies dont on parle. C'est d’un gros cancer etisgsias r’
more here this is the time to get rid of it because it's just en exciser une partie. Mais s'il y a autre chose, c'est le
— it can be dealt almost as one incident and people can temps de vider ton sac parce que c’est simpkement — |
understand that. [A.R. at p. 575] peatte” considfé presque comme un seaéhement

et les gens peuvent comprendee [D.A.,a la p. 575]

Q. ...And if you've got anything to do with it this is Q. . Et si tu as quelque chosevoir avecca, c'est le
the time for you to tell us because like | said it's all —  temps pour toi de nous le dire, parce que comme je l'ai
it's a big bundle there. It's altogether and we can look at dit, c’est — c’est tout un groupe cu’'dis adnt tous
it as almost as one incident. There's a number of inci- es &t nous pouvons les coreiel’ presque comme un
dents but it all happened in general — it's all happened seul egtergVénement. Il y a un certain nombre
in the same aee. . . .[A.R. at p. 577] [Emphasis added.] ed¥nements, mais ils se sont tous produéstgle-

ment — ils se sont tous produits dans lerme”€ggion

... [D.A.,a la p. 577] [Je souligne.]

Corporal Deveau persisted in minimizing the Le caporal Deveau a contie@ minimiser la 130

seriousness of the combined offences (A.R. at gradéd I'ensemble des infractions (D.A., aux
pp. 630 and 643-44): pp. 630, 643 et 644):
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[TRADUCTION]

Q. ...And you can help us in a big way (inaudible) .Q.Et tu peux nous aider beaucoup (inaudi-
ten, does not make a lot of difference. )ble. dix, ¢ca ne change pas grand chose.

Q. ...If we're talking one or if we're talking ten. Q. Si nous parlons d'un seul ou si nous parlons de dix.
You've climbed the first hurdle. You've done one good Tu as franchi le premier obstacle. Tu as fait un grand
step. Okay. But you're dealing with it like you done all pas. D’accord. Mais tu en parles encore comme tu le
the way if it's one or if it's ten, it doesn't matter, fais depuisdbud; si c’est un ou si c’est diza n’a pas
okay . ...You're a good man. Let’s just deal with that. | d'importance, d'accord [...] Tu es un bon gars.
know what you want, don’t you? Occupons-nous seulemenadée, sais ce que tu veux,

tu le sais toi ce que tu veux?

A. Huh? R. Hein?

Q. You want to — don't turn back now. We're right Q. Tu veux — ne retourne pas eneamgintenant.

here. Okay. We're there. Let's do it. Okay. | know all Nous sommes ici. D’accord. On est rendu ici. Allons-y.

that. I've been at this for 17 years. Okay. (Inaudible) D’accord. Je saiscéoule, faisca depuis 17 ans.

one or if it's 10 or it's 20. Okay. D’accord. (Inaudible) un ou si c’est 10 ou si c'est 20.
D’accord.

A. Um. [Emphasis added.] R. Hum. [Je souligne.]
131 In short, it was suggested to the accused that it Bref, on a laissentendrea Taccug qu’il n'y
made no difference whether he had set one or ten  avait aucueiertiff” entre le fait d’allumer un
fires and that if he confessed, the building fires  incendie ou dix, et que s'’il avouait, les incendies
could be bundled with the car fire. This was clearly ~ des immeubles pouretieneégroups avec celui
improper. de la voiture. Cette suggestietait clairement
inapproprée.

C. Threat to Interrogate the Respondent’s Girl-  C. Menace d'interroger la petite amie de I'intimé
friend
132 Shortly after the respondent’s initial confession, Peu apes la confession initiale de Il'intien’le
Corporal Deveau suggested to the respondent, for  caporal Deveau a, pour krepifersi” laiss”
the first time, that confessing would be beneficial  enterdi@ntimé que le fait pour lui de passer
to his girlfriend (A.R. at p. 574): aux aveux serait avantageux pour sa petite amie
(D.A., ala p. 574):

[TRADUCTION]

Q. You know, this whole thing is — we might even ask Q. Tu sais, toute cette affaire est — nous poerriens m”

Tanya if she would take a polygraph on this because we demaiiderya si elle accepterait de subir un examen

don't know where she stands, okay. [Emphasis added.] polygraphique sur cette question puisque nous ignorons
quelle est sa position, o0.k. [Je souligne.]

This theme was pressed repeatedly. Specifically, Emdheeté dvelop@ a plusieurs reprises. Plus
the police officer was explicit that the respondent  particafiient, le policier a explicitement

could spare his girlfriend the unpleasant experi-  ingiguintimé que s'il @cidait simplement de
ence of being polygraphed and interrogated if he  «vider son sac», il pewitaita’ sa petite amie
would simply “come clean” (A.R. at pp. 603-4): lasdigeable expfience d’avoir’subir I'examen

polygraphique et [linterrogatoire (D.A., aux
pp. 603 et 604):
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[TRADUCTION]

Q. Do you realize the other reason is that we — that Q. Es-tu conscient du fait que I'autre raison est que nous
you've got to come clean with everything with us is for — que tu dois vider ton sac devant nous pour Tanya.
Tanya.

A. Um. R. Hum.

Q. We don't want to put Tanya through any — | mean Q. Nous ne voulons pas faira Jalniya — je veux

she’s going to be going through enough trying to — we dire gu’'elle dea@iapdsser au travers de tant de cho-
don’t want to — and I'm sure you don’t want her to get ses pour tenter de — nous ne voulons pas — et je suis
— to go through half of what you went through today. convaincu gue tu ne veux pas gu’'elle — gu’elle subisse

It's no fun. la moit€ de ce que tu a®el aujourd’hui. Ce n'est pas
amusant.

A. No, no. R. Non, non.

Q. It won't be any fun for her. But in order for her to — Qa p'aura rien de plaisant pour elle. Mais pour

in order for us to be one hundred percent we have to do qu’elle — pour que nous soyons absolument certains,
it. So if there’s anything that you can tell us that can put nous devons le faire. Donc si tu peux nous dire quoi que

her — that we say, okay, we don’t need you, Tanya, we ce soit qui puisse l'aider — pour que nous puissions lui

have it here, you know, and we have some stuff. But dire, 0.k., nous n'avons pas besoin de toi, Tanya, nous
we’re not convinced on everything else. So don't put avons ce qu'il nous faut ici, tu sais, nous avons quelque

Tanya through that if there’s something you can tell me, chose. Mais nous ne sommes pas convaincus de tout le
okay. reste. Ne fais donc pas subir caldanya si tu peux

nous dire quoi que ce soit, 0.k.

A. About what? RA propos de quoi?

Q. About anything — about any of the other fires or  AQpropos de n'importe quoi —a propos des autres

anything else at all. About your vehicle fire. There is incendies ou de n'importe quoi dAaytrepos de la

something that you — [Emphasis added.] voiture que tu as irenity a quelque chose que tu
— [Je souligne.]

It is apparent that it was known to the police that |l est manifeste que les policiers savaient q&§3
Tanya Kilcup was within the respondent’s “close  Tanya Kilcup faisait partigRADJCTION] «cer-
circle”: seeR. v. Middleton (1974), 59 Cr. App. R.  cle des proches» de l'ietimoir R. c. Middleton
18 (C.A)), at p. 21. Earlier, referring to the respon-  (1974), 59 Cr. App. R. 18 (@.®&)p. 21. Plus
dent's confession to setting fire to her car, Corpo-ot, $& €féranta la confession de l'intimmconcer-

ral Deveau had said (A.R. at p. 548): nant I'incendie de la voiture @& Kicup, le
caporal Deveau a dit (D.Aa la p. 548):
[TRADUCTION]
Q. You've got a good girlfriend who you probably love Q. Tu as une bonne petite amie que tu aimes probable-
very much. ment beaucoup.
A. (Nods “yes”.) R. (Fait «oui» de late.)

Q. Going to get married soon and — but this is not the Q. Le mariage est poat éientmais ce n’est pas la

end of — this is not the end. This is going to probably fin de — ce n’est pas la fin. Cela te fera probablement
put you back a few pegs but it's not unsurmountable. baisser un peu dans son estime, mais ce n’est pas insur-
Okay. montable. D’accord.

The police were also clearly aware that the En outre, les policiers savaient clairement q&é“
respondent was already concerned about the impli-  I'sétait &ja pBoccug par les corejuences
cations of his earlier confession for his relationship  de sa prengonfession sur sa relation avec
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with Ms. Kilcup. Consider the following exchange ™®Kilcup, comme enemoigne la conversation

(A.R. at p. 555): suivante (D.Ag la p. 555):
[TRADUCTION]

Q. ... You're going to have to live with your girlfriend. Q.. Tu vas devoir vivre avec ta petite amie. Et je

And | think that — pense que —

A. Maybe. She might leave me. R. Petre” Elle pourrait bien me quitter.

Q. Well. Q. Eh bien.

A. | can't say for sure she’s not going to leave. R. Je ne peux dire avec certitude qu’elle ne me quittera
pas.

Q. No, but if there’s love there things are going to work Q. Non, mais quand on s’aime, les choses s’arrangent
out.... C

Still more important, in providing a plain indi- La réaction alarraé de I'intin€ & la suggestion
cation that the respondent wanted to avoid entan-  que sa petite amie miteraidnsidiée comme
gling his girlfriend with the police, are the respon-  un suspect, m&gfait qu’il ait fermement ei’
dent's concerned reaction to the suggestion that ptugue M€ Kilcup soit impliguge de quelque
she might be considered a suspect, despite his earcon &ans l'incendie de la voiture ou qu’elle ait su
lier, firm denial that Ms. Kilcup had any involve-  quelque chasetegard, voir D.A.a’'la p. 533, et
ment in or knowledge of the car fire, see A.R. at  ses protestations que, si elle avait quelgae chose °
p. 533, and his insistence that if she had any partto  voir dans cette affefed, ®&ulement en tant
play it was limited to one of alibi: gu’alibi — sont des faits encore plus importants en

ce que quils indiquent clairement que l'inem’
voulait éviter que sa copine ait affaieela police:

[TRADUCTION]

Q. Okay. We're going to have — on these things that Q. D’accord. Nous allons devoir — les choses que tu
you've told me, okay, so we're going to have to check m&asies, d’accord, alors nous allons devariv’
everything out, okay. So somebody is on the way up to fier captd’accord. Alors quelqu’un est parti pour

talk with Tanya. Tanya has got to be spoken to, aller discuter avec Tanya. Nous devore Temie, °

okay . ...Looking at the situation we, you know, we d’accord [.Ethnt done’ la situation, nous, tu sais,

don’t know what Tanya — if she knows anything or if nous ne savons pas ce que Tanya — si elle sait quelque
she doesn’t. You have said she doesn’t know anything. chose ou non. Tu as dit guelle ne savait rien.
We’'re going to have to confirm that, gka. . . What is Nous allons devoir confirmer toag,, d’accord [. . .]

Tanya going to say? Qu’est-ce que Tanya va dire?

A. Probably it's over. R. Probablement que c’est fini.

Q. Well, just — Q. Eh bien, fais simplement —

A. | don’'t know. She’s not going to be impressed. R. Je ne sais pas. Elle ne sera pas impesssionn”
Q. Yeah. I'm sure she can — you two can probably Q. Ouais. Jeusujs’slle peut — vous pouvez proba-
work things out. Huh? blement arranger les choses entre vous. Hein?

A. If she talks to me. R. Si elle me parle.

Q. I'm sure she'll talk to yo. . .. Q. Jesuis sit qu’elle te parlera . . .

A. More mad than anything probably. [A.R. at pp. 570- R. Elle sera probablement plugrengecdutre chose.
71] [D.A., aux pp. 570 et 571]
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A. She’s not involved in her car, and neither one of us R. Elle n'est pas iemlipris I'incendie de sa voi-

are involved in the buildings. Well, if she does (inaudi- ture, et aucun de nous deux n’estardpligu’incen-

ble), | can't tell you. | highly doubt it. die des immeubles. Eh bien, si effectivement elle (inau-
dible), je n’en sais rien. J'en doute fortement.

Q. Yeah, | would doubt it too. And her car, she has no Q. Ouais, j'en doute moi aussi. Et sa voiture, elle ne
knowledge at all? You never talked to her about that or savait absolument rien. Tu ne lui as jamdiscaarl”
anything? ou de quoi que soit d’autre?

A. All she knew is verify where | was. R. Tout ce qu’elle peut dire, c’est confirmgretalis.

Q. Uh-hum. Well, we’ll check that out. [A.R. at p. 604] Q. Hum-hum. Eh bien, nous alleriier tout ca.
[D.A., ala p. 604]

Q. ...Imean that's got — from a law enforcement per-  .Q. Je veux dire, il faut que — du point de vue de la
spective, you know, was it you and her? Just you? Just police, tu sais, est-cetagjtigot’et elle? Juste toi?
whoever? Okay? Juste qui? D’accord?

A. Just me. R. Juste moi.

Q. Okay. | mean we have to go and — we asked Cst. Q. D’accord. Je veux dire, nous devons partir et — nous
Taker to talk to Tanya, okay. (Inaudible). avons dereamdl 'sergent Taker de parler avec Tanya,
d’accord. (Inaudible)

A. But | didn't tell her. R. Mais je ne lui ai rien dit.

Q. What? Q. Quoi?

A. | didn't tell her. R. Je ne lui ai rien dit.

Q. Yeah. Q. Ouais.

A. Totally by myself. [A.R. at p. 611] R. C’est moi et moi seul. [D.Ala'p. 611]

The respondent’s concern to protect his girl- Les policiers savaient que I'inteétait soucieux 136
friend was known to the police and they used itto  deegeat’'sa petite amie et ils ont ugligette
induce him to confess. Corporal Deveau indicated  situation pour linait@asser aux aveux. Le
that the police would have to consider her a sus-  caporal Deveau eeingigués policiers allaient
pect and that they would have to polygraph andetre Obliggs de consiefer MMe Kilcup comme un
interrogate her if the respondent’s confession was  suspect et qu'ils allaient devoir lui faire subir un
not forthcoming. Following the first confession, = examen polygraphique et 'interroger si &imgm”
Corporal Deveau explored with the respondent the  faisait pasobieng™ confession. Aps la pre-
possibility that the car was set on fire in order to emmi'confession, le caporal Deveau a explor’
collect the insurance. It was her car. The threatto  avec lénignpossibili¢” que I'automobile aigté
interrogate Ms. Kilcup remained effective through-  incerdén vue de recueillir le produit de I'assu-
out the post-test interview because, as Corporal ranetaita voiture de MeKilcup. La menace
Deveau had made clear to the respondent, the  d'interroférKilcup est demewé Eelle tout
police did not intend to polygraph and interrogate  au long de I'entrevue post-examen car, comme
Ms. Kilcup that very evening. The clear suggestion  Il'avait clairement iad&gu’intimé le caporal
was that the respondent could spare her his predic- Deveau, les policiers n'avaient pas l'intention de
ament by admitting his sole involvement in all the ~ soumettfee Kilcup a I'examen polygraphique
fires. In my view, the relationship between the et de linterroger ce aoit’insinuation etait
respondent and Ms. Kilcup was such that the claire, l'iathulvaitepargnera’sa petite amie la



137

80 R. V. OICKLE

Arbour J.

[2000] 2 S.C.R.

threats to implicate her placed impermissible pres-
sure on the respondent to confess.

situation difficile qu'il vivait en avouant que lui
s¢aik impligue dans tous les incendigs.mon

avis, la relation entre I'intim’et Mne Kilcup était

telle que les menaces de lelsra cette affaire ont
exer@ une pression inacceptable sur l'ingimour

gu’il fasse une confession.

In sum, it is my opinion that the foregoing rep-
resentations constituted threats, promises and
inducements, within the meaning of the confes-
sions rule and, when combined with the prevalent
ambiguity concerning just what was and was not
admissible in court against the respondent, as well
as the oppressive atmosphere created by the “infal-
lible” polygraph test, they are sufficient to raise a
reasonable doubt as to voluntariness of the respon-
dent’'s confessions, first, to the car fire, and, later,
to the rest. The combination of the lies and misrep-
resentations, which are not impermissible, with the
inducements, which are, in my view caused the
respondent to make involuntary admissions. The
few instances in which he appeared to reject the
representations made to him by the police officers
were little more than desperate bravado and vain
attempts to delay what he seemed to view as the
inevitable fact that he would have to confess. The
following excerpts are indicative of the respon-
dent’s state of mind:

En définitive, je suis d’avis que les affirmations

que nous venons d'examiner constituent des
menaces, des promesses et des incitations au sens
dederportant sur les confessions et que, con-
gega 'ambiguté qui Egnait relativemera ce
etgui admissible ou non en cour contre I'irgim”
airsil'qtmosplere oppressive eée par I'«in-
faillib¥itde I'examen polygraphique, elles sont
suffisantes pour soulever un doute raisonnable
guant au esraalontaire de la confession ini-
tiale de I'ntiamcernant 'incendie de la voiture
et de sa confesgidawt’concernant les autres
infractions. L'effet comjudes affirmations
trompeuses et des mensonges qui ne sont pas inter-
dits en soi d'une part, et des encouragements qui le
sont d’autre pannan’ avis pousslintimée a
faire des aveux non volontaires. Les quelques
occagiolistime a semld rejeter les sugges-
tions des policietaiamt rien d’'autre que des
bravadesesipfées et de vaines tentatives afin

de retarder ce qu'il semblait carsid comme

inévitable, c’esi-dire le fait qu'il devrait passer
aux aveux. Les extraits suivants illustrent bien
I"etat d’esprit de l'intinat

[TRADUCTION]

Q. ... You're sitting there, Richard, and denying is not
going to help this problem. | can tell you right now. It's
only going —

A. All I'm supposed to say, yeah, | did this, this, and

.Q.Tu es &, Richard, et le nier neeglera pas
le peohe. Je peux te le dire maintena@a va
seulement —

R. Tout ce que je suss dieesc’est ouais, j'ai faitg,

this, and —
Q. No.

A. — whether | did it or not and —

Q. No, no, no.
A. — it doesn’'t matter.

Q. No, that's not right. That's not righ. .. What I'm
saying to you, something here that you've told me today
is not truthful. I'm not saying all this is not truthful. I'm

saying something on this piece of paper that you've told

ca etca, et —
Q. Non.

R. — que je l'aie fait ou non et

Q. Non, non, non.
R. — peu importe.

Q. Non, ce n'est pasa, Ce n'est pasa,[. . .] Ce que je

te dis, c’est que quelque chose que tu m’as dit aujour-

d’hui est faux. Je ne dis pas que tout cela n’est pas vrai.

Je te dis que quelque chose sur ce morceau de papier,
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me here today isn't — you haven’t been truthful with que tu m’as dit ici aujourd’hui, n'est pas — tu n’'as pas

me. [A.R. at p. 483] et honete avec moi. [D.A.a’la p. 483]

A. Uh-huh. You'll tell (inaudible) that I failed it and — R. Oh non. Tu vas dire (inaudible) que je ne I'ai pas
reussi et —

Q. And these are the questions | asked. Q. Et ce sont les questions queegsi pos”

A. And they’ll go off to wherever they want to go and R. Et elles partirantelbes voudront, et les vail®

away they go. parties.

Q. Basically — right now that’s all I know. Q. Essentiellement — pour linstant c’est tout ce que je
sais.

A. So in other words, I'm screwed. R. Alors autrement dit je suis cuit.

Q. No. What I'm saying to you — | think sometimes Q. Non. Ce que je te dis — je pense que parfois tu ne

you're missing what I'm saying, Richard. Just because saisis pas ce que je dis, Richard. Simplement parce que
you lit a car fire, doesn’t mean that you're going to go to tu as mis le f@woitureca ne signifie pas que tu vas
jail for the rest of your life. It definitely does not mean passer le reste de ta vie en @a@saoe. veut absolu-

that. Right? ment pas dire cela. Exact?

A. | didn't think it would. R. Je ne le pensais pas non plus.

Q. Well, you're thinking some awful strong things here. Q. Eh bien, tu pendes choses terriblememrigu-

You know — ses,d’ Tu sais —

A. No, I'm thinking that unless | say okay, | did the car R. Non, je pense que si je ne dis pas d'accord, jai
or whatever — incendila voiture ou peu importe —.

Q. Yeah. Q. OQuais.

A. Bruno [Deveau] will be at my door until they can R. Bruno [Deveau] me talonnera gqusmu’'gqu’on

prove it. [A.R. at p. 502] [Emphasis added.] puisse le prouver. [[.Aa,p. 502] [Je souligne.]

V. Other Basis for Exclusion: Fair Trial Consider- V. Autres raisorecalfer la preuve: consitH-
ations tions touchantdquig du proes

Polygraph evidence is inadmissible in a criminal Les éléments de preuve obtenus par polygrap?'ng-_8
trial. SeeR. v. Béland, [1987] 2 S.C.R. 398, at ne sont pas admissibles dans uaspooicinel.
p. 416; see als@hillion v. The Queen, [1978] 1  VoirR c. Béland, [1987] 2 R.C.S. 398 [a p. 416;
S.C.R. 18. As the polygraph evidence was ten- \emalémentPhillion c. La Reine, [1978] 1
dered by the defence Béland, the majority of the ~ R.C.S. 18. Dans l'arBéland, étant done’que la
Court excluded it on the basis of several well-  preuve obtenue par polygraphetaypedsénte
established rules of evidence (i.e., the rule against  pafémsE, la Coua la majori€ I'a exclue en
oath-helping, the rule against past consistent state-  se fondant sur plusigessde preuve biestd-
ments and the rule relating to character evidence, dissa(0ir la egle interdisant lesethoignages
at p. 417). More importantly, however, for the pur- justificatifsafk-helping»), la Egle interdisant la
pose of this appeal, the majority also rested its  productioredardtions amtieures compatibles
decision to exclude the polygraph evidence on the  eedte rielativea’ la preuve de moradita la
policy of law which dictates that, as a general rule,  p. 417). Toutefois, il est pargoudint impor-
credibility is a matter solely for the trier of fact tant, pour les fins dsgmt pourvoi, de souligner
(see R v. Marquard, [1993] 4 S.C.R. 223, at que les juges majoritairesegatement fonelleur
p. 248;R. v. Mohan, [1994] 2 S.C.R. 9, at p. 23); edision dEcarter la preuve obtenue par poly-
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and on an assessment of the unacceptable cost, in  grapheegle ldea droit selon laquelle laedh-

relation to the fairness and efficiency of the trial  biligst, de fegn ¢grérale, une question qu'il

process, of admitting polygraph evidence (see  appartient uniqguement au juge des faits de trancher

Mohan, supra, at p. 21). In this regard, Mcintyre J.  (vd® c. Marquard, [1993] 4 R.C.S. 223a la

for the majority wrote (at pp. 415-18): p. 248;c. Mohan, [1994] 2 R.C.S. % la p. 23),
et sur la question des wis”inacceptables, sur le
plan de |Equig et de l'efficack” du proes, de
ladmission de preuves obtenues par polygraphe
(voir Mohan, précit, a la p. 21).A cet égard, le
juge Mcintyre, s’exprimant pour la majait’a
écrit ceci (aux pp. 415 418):

Here, the sole issue upon which the polygraph evi- End@spa seule question relativementaguelle
dence is adduced is the credibility of the accused, an  esepté une preuve obtenue patedfeurs de men-
issue well within the experience of judges and juries and songes est celle ddillditér'des accwes, question
one in which no expert evidence is required. It is a basic gavaetlairement de I'exgrience de juges et de

tenet of our legal system that judges and juries are capa- jugsl'egard de laquelle aucune preuve d'expert
ble of assessing credibility and reliability of evi- n'edcassaire. L'un des principes fondamentaux de
dene.... notre sysime juridique porte que les juges et les jurys

sont comptents pour eferminer la adibilité et la fia-
bilite d’'une preuve. . .

[1t is my view that the admission of polygraph evidence [J]'estime que l'admission d'une preuve obtenue par

will serve no purpose which is not already served. It will etedteurs de mensonges ne servira aucune fin qui n'est

disrupt proceedings, cause delays, and lead to numerous ejpased/ie. De plus, elle perturbera les prhges,

complications which will result in no greater degree of occasionnera des retardsratdg”nombreuses com-

certainty in the process than that which already exists. plications, sans pour autant apporter au processus plus
de certitude qu’on en trouwe pEsent.

What would be served by the introduction of evidenceA quoi servirait-il d'introduirea’titre de preuve dans le
of polygraph readings into the judicial process? To processus judiciairesigtats de tests paetdcteurs
begin with, it must be remembered that however scien- de mensonges? En premier lieu, il faut se rappeler que
tific it may be, its use in court depends on the human toute scientifique que gitéssette preuve, son utili-
intervention of the operator. Whatever results are sation devant le tribepahdl d’'une intervention
recorded by the polygraph instrument, their nature and humaine, celle de I'expeteetewds de mensonges.
significance reach the trier of fact through the mouth of Quels que soieasldwmts enregists par le dfecteur
the operator. Human fallibility is therefore present as de mensonges, c’'est par la bouche de I'expert que leur
before, but now it may be said to be fortified with the nature et leur sens sont comesuaigjuge des faits.
mystique of science. Then, it may be asked, what does it La fadililithaine est par cagient toujours g
do? It provides evidence on the issue of credibility of a sente, mais on peut dire que maintenant elle est renfor-
witness. This has always been a collateral issue and onee par’la mystique de la science. On peut se demander
to be decided by the trier of fact. aloasquoi cela sert-il? Il fournit une preuve sur la
question de la edibilité d’'un €moin, ce qui n’a jamais
été autre chose qu’une question incidemtigancher par
le juge des faits.

The admission into evidence of a confession, L'admission en preuve d'une confession, faite
given in circumstances where it is intimately  dans des circonstan@e@st intimementdga
linked to a “failed” polygraph test, as it was in this  un examen polygraphiegcteow>», comme c’est
case, is wholly inconsistent with the holding of this  le cas end@spest toua fait incompatible avec
Court inBéland and the principles and policy that  ladiSion de notre Cour dans I'atBéland, pré-
inform it. Further, it is my opinion that it severely, &;itét avec les principes et lagté qui la sous-
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and unjustifiably, prejudices an accused’s fair trial  tendent. En outre, je suis d’avis que cela porte une
interests. atteinte grave et injustiéi’au droit de I'accesa
un pro@s €quitable.

Where, as here, the accused’'s confession is Dans le cas comme ici, la confession de I'acl40

intertwined with a “failed” polygraph test, he is  eusst assoega un «chec»a un examen poly-
presented with an impossible dilemma at trial. See  graphique, l&a€aitfacea un dilemme impos-
R. v. Amyot (1990), 58 C.C.C. (3d) 312 (Que. sible au psocVoirR. ¢. Amyot, [1991] R.J.Q.
C.A), at p. 325; see alsg v. L.EW,, [1996] O.J. 954 (C.A. Qu), a la p. 963; voiegalemenRr. c.
No. 753 (QL) (Gen. Div.), at para. 26. On the oneL.E.W., [1996] O.J. No. 753 (QL) (Div.agi.), au
hand, if the accused wishes to repudiate his confes-  par. 26. D'une part, siel'é&sios @'savouer sa
sion, as he is entitled to do, he must be able to  confession, comme il est en droit de le faire, il doit
inform the trier of fact of all of the circumstancesetre” en mesure d’informer le juge des faits de
in which the confession was made. $&€lercq  toutes les circonstances dans lesquelles la confes-
v. The Queen, [1968] S.C.R. 902, at p. 921; sion edé ‘faite. Voir DeClercq c. The Queen,
L.EW., supra, at para. 21; J. Sopinka, S. N. [1968] R.C.S. @0B p. 921L.E.W., précité, au
Lederman and A. W. Bryanthe Law of Evidence  par. 21; J. Sopinka, S. N. Lederman et A. W.
in Canada (2nd ed. 1999), at 8§88 8.83-8.84. As  Bryafhe Law of Evidence in Canada (2¢ éd.
indicated by the Court of Appeal, in the case at bar  1999), aux 8§ 8.83-8.84. Comme I'a iladiqu”
this would include: “all of the circumstances lead-  Cour d’appel, cela signifierait, ered&spra-
ing up to the taking of the test, the examinationbuCTION] «toutes les circonstances qui ont man”
itself, the manner in which the failure of the test  I'administration de I'examen, I'examerefnem”
was conveyed, as well as the subsequent interroga-  laereaiont IEcheca I'examen aefé commu-
tion”: R v. Oickle (1998), 164 N.S.R. (2d) 342 nigude neimne que l'interrogatoire qui a suivi»:
(C.A), at para. 50. The trier of fact cannot other-R. c. Oickle (1998), 164 N.S.R. (2d) 342 (C.A.), au
wise properly appreciate whether the confession  par. 50. Autrement le juge des faits ne pourrait
may be untrue and accept the accused’s repudiavaluér adguatement la possibéitque la confes-
tion of his out-of-court statement. SéeE.W.,  sion ne soit paseridique et accepter le retrait par
supra, at para. 26; see also Sopinka, Lederman and l'ecdes’sa €Claration extrajudiciaire. Voir
Bryant, supra, at § 8.84 (quotingR. v. Murray, L.EW., précitt, au par. 26; voiredalement
[1951] 1 K.B. 391, at p. 393)R. v. Charrette,  Sopinka, Lederman et Bryarap. cit., au § 8.84
[1994] O.J. No. 2509 (QL) (Gen. Div.), at para. 28; u (@h citeR. c. Murray, [1951] 1 K.B. 391a’la
R. v. Whalen, [1999] O.J. No. 3488 (QL) (C.J.), at  p. 39B)c. Charrette, [1994] O.J. No. 2509 (QL)
para. 26. (Div. gh.), au par. 28R. ¢. Whalen, [1999] O.J.

No. 3488 (QL) (C.J.), au par. 26.

A confession has often been referred to as “the On a souvent dit de la confession qu’elle ekl
highest and most satisfactory proof of guilt”: TRRDUCTION] «la preuve de culpabiét’la plus
Bigaouette v. The King (1926), 46 C.C.C. 311 forte et la plus convaincaniigaouette c. The
(Que. K.B.), at p. 320 (quotir@ v. Lambe (1791), King (1926), 46 C.C.C. 311 (B.R. @, a la
2 Leach 552, 168 E.R. 379); see alBo v. p. 320 (citantR. c¢. Lambe (1791), 2 Leach 552,
Hodgson, [1998] 2 S.C.R. 449, at paras. 14 and 17; 168 E.R. 379); egatementR. c. Hodgson,
DeClercg, supra, at p. 922;R. v. Warickshall [1998] 2 R.C.S. 449, aux par. 14 et DEClercq,
(1783), 1 Leach 263, 168 E.R. 234, at p. R5:. précité, a la p. 922;R. c. Warickshall (1783), 1
Hardy (1794), 24 St. Tr. 199, at pp. 1093-®;,v.  Leach 263, 168 E.R. 234,la p. 235R. c. Hardy
Baldry (1852), 2 Den. 430, 169 E.R. 568, at (1794), 24 St. Tr. 199, aux pp. 1093 et 1094;
p. 574; R v. Guidice, [1964] W.A.R. 128 (Ct. R c. Baldry (1852), 2 Den. 430, 169 E.R. 568,
Crim. App.), at p. 130;Wigmore on Evidence a la p. 574;R c. Guidice, [1964] W.A.R. 128
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(Chadbourn rev. 1970), vol. 3, 88 820b-820c, at  (Ct. Crim. Apgg,p. 130Wigmore on Evidence
pp. 301-6. As Wigmore explains, 8§ 820b, at p. 303,  (Chadbourn rev. 1970), vol. 3, 88 820b-820c, aux
this is because pp. 304 306. Comme [I'expligue Wigmore,

§ 820b,a la p. 303, cela esuddu fait que

[tihe confession of a crime is usually as much against arRADUCTION] [e]n regle gnérale, rien n'est davantage
man’s permanent interests as anything well can bhe  contraire aux irgféts permanents d’'une personne que la

no innocent man can be supposed ordinarily to be will- confession d’'un crime; [...] il est normalement impos-
ing to risk life, liberty, or property by a false confession. sible d'imaginer qu’'une personne innocenteejpaisse ~
Assuming the confession as an undoubted fact, it carries disgassquer sa vie, sa liberbu ses biens en fai-

a persuasion which nothing else does, because a funda- sant une fausse coAfesgiposer que la confes-
mental instinct of human nature teaches each one of us sion soit un fait incontestable, elle emporte une force de
its significance. persuasion qu’on ne trouve nulle part ailleurs, parce

gu'un trait fondamental de la nature humaine nous
enseigne sa signification.

Where, as here, the confession has been recorded, Dans les camme en I'esgxe, la confession
there can be little doubt that it was made. The only etéaehregiske, il y a peu de doute qu’elleete”
remaining issue for the jury is whether it is reliable  faite. La seule question que le jury doit alors tran-
as proof of guilt. It is because of its “conclusive  cher est de savoir si elle constitue une preuve fia-
effect with respect to guilt” that the criminal stan-  ble de culpabil@’est en raison de son «effet
dard of proof beyond a reasonable doubt is applied  concluant relativeméntculpabilie» que la
to the question of voluntariness, whereas proof on  norme de preuve hors de tout doute raisonnable du
a balance of probabilities is the relevant standard  droit criminel est appiida’question du carac-
with respect to the admissibility of evidence gener- ere tvolontaire, alors que la preuve paepumd-
ally. SeeR. v. Egger, [1993] 2 S.C.R. 451, at rance des probaslittst la norme pertinente
p. 474; Sopinka, Lederman and Bryastijpra, quanta l'admissibilie de la preuve enegéral.
at 8 8.87. Given the overwhelming weight that  \Ric. Egger, [1993] 2 R.C.S. 4513 la p. 474;
jurors are likely to attribute to confessions, as a Sopinka, Lederman et Boyanit., au § 8.87.
simple matter of human intuition, and, relatedly,  Vu le peidsrine que les jas risquent d’accor-
given the skepticism and suspicion with which  der aux confessions, par simple intuition, et, au
they will normally approach the proposition that a  surplus, vu le scepticisme etflance” gu'ils
person may, absent torture, falsely confess to a  manifesteront normalement eneergju’iahie
serious crime, it must be open to the accused to  personne puisse, en I'absence de torture, confesser
exhaustively explain any inducements or “discred-  faussement un crime grave,éatrdgiossiblea”
iting circumstances”, Wigmoresupra, at 8 820c, I'accus’d’expliquer en efail les incitations ou
at p. 306, which may cast doubt on its truthfulness.TRAIDUCTION] «circonstances suspectes» qui pour-

raient jeter un doute sur laerdacig de sa confes-

sion, Wigmore op. cit., au § 820ca la p. 306.

Where, as here, the confession and the poly- Lorsque, comme c’est le cas en l'esp, I'aveu
graph are so intimately linked, the accused will et I'examen polygraphique sontetrogsimient
unavoidably have to reveal having failed the poly- es/il'accus” devra ievitablement el€ler gu'il a
graph if he wishes to cast doubt on the truthfulnesecho® a I'examen s'il veut mettre en doute la
of his confession. This, in my opinion, comes at eraci€ de sa confessioA. mon avis, cela @é un
too high a cost to the accused’s fair trial interests.  trop grand risque pour le droit deel'acens’
The accused is placed in a position where he can- epréguitable. Ce dernier est ptadans une
not, as is his right, seek to repudiate his out-of-  situatioil né peut tenter, comme il en a pour-
court confession without effectively being forced  tant le droit, eeadbuer sa confession extrajudi-
to adduce highly prejudicial evidence that the  ciaire stmescontraint, dans les faits, de produire
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Crown could not tender, and that will appear to elément de preuve hautemengjodiciable, que

bolster, rather than impeach, the reliability of his le mémestpublic ne pourrait lui-emhe intro-

confession. Se&. v. Thorne (1988), 41 C.C.C.  duire, et qui semblera renforceroplgtie dimi-

(3d) 344 (N.S.S.C., App. Div.), at p. 353; Bf.v.  nuer la fiabilig de sa confession. Vd®: c. Thorne

Mclntosh (1999), 141 C.C.C. (3d) 97 (Ont. C.A.),  (1988), 41 C.C.C. (3d) 344 (CE,NDiv. app.),

at para. 70. It is difficult to imagine a more devas-a la'p. 353¢f. R ¢. McIntosh (1999), 141 C.C.C.

tating, self-inflicted blow to the accused’s credibil-  (3d) 97 (C.A. Ont.), au par. 70. Il est difficile

ity, led through useless, unreliable and therefore  d’imaginer une atteinteephstatfice, que l'ac-

prejudicial evidence. The accused is, in effect, ecpsfitera lui-mfnea sa propre edibilité en

forced to incriminate himself by introducing an  produisanei@ment de preuve inutile, peu fiable

otherwise inadmissible piece of evidence that can- et paequoast pejudiciable. En effet, 'acces”

not help but strengthen what is often, as here, the  est fdec§’incriminer en introduisant uglé-

sole evidence against him. ment de preuve qui serait autrement inadmissible
et qui ne peut manquer de renforcer ce qui, bien
souvent, comme c'est le cas en lesp, est la
seule preuve dont on dispose contre lui.

In Béland, supra, the majority relied, in part, on ~ Dans l'arét Béland, précité, les juges de lal43
the danger that polygraph evidence will be mis-  majosg sont forek en partie sur le risque que
used and will distort the fact-finding process as a la preuve obtenue par polygraphe sed autilis”
ground for barring it from the courtroom. See  mauvais escient et fausse le processuste’enqu”
Béland, supra, at pp. 417-18; see alddlohan, pour interdire I'utilisation de cette preuve devant
supra, at p. 21. La Forest J. (concurring in the les tribunaux. B&&nd, précit, aux pp. 417 et
result) expressed this concern in terms of “human  418; egalementMohan, précité, a la p. 21.
fallibility in assessing the proper weight to be  D&akand, précité, a la p. 434, le juge La Forest
given to evidence cloaked under the mystique of  (souscrivantsaltaf) a exprim’cette peoccu-
science”Béland, supra, at p. 434. Like some simi-  pation comme le peoit’ de «la faillibili¢
lar fact evidence, polygraph evidence is likely to  humaine dawslliation du poida donnera’la
generate a perception of reality which wholly over-  preuve empreinte de la mystique de la science».
reaches the mark. Tout comme certaines preuves de faits similaires,

la preuve obtenue par polygraphe risque damrcr’
une perception toud fait exagtée de la ealite.

While “[t]he possibility that evidence will over-  Bien que «[lJa possibili’ que la preuve ait unl44

whelm the jury and distract them from their task  impact excessif sur le jury etdardé de ses
can often be offset by proper instructions” as to theach¢s [puisse] souveetré contrecaee par des
limited use to which the evidence can be put, directives appesprifelativemerd I'utilisation
Mohan, supra, at p. 24, | cannot accept that this is  leeitqui peutefre faite de la preuveyliohan,

so where, as here, the “expert” evidence, though ecigra la p. 24, je ne peux accepter que ce soit
not admitted for that purpose, goes directly to the le cas lorsque, comme escd,e$p preuve
credibility of the accused and, purportedly as an  d'«expert» — quoiqu’elle n'aittpaamdmisea’
admission of guilt, to the ultimate issue for the jury  cette fin — se rapporte directar@eogdibilité

to decide. Se@&horne, supra; cf. Mclntosh, supra, de I'accus) ainsi que, se voulant un aveu de culpa-
at paras. 68-70. To paraphrase the majority in ebiditla question fondamentale que le jury doit
Marquard, supra, at p. 248, the questions of credi-  trancher. itiorne, précité; cf. Mclntosh, pré-
bility and guilt or innocence are difficult ones and ecidlux par. 6& 70. Pour paraphraser les juges
polygraph evidence, cloaked as it is in the mys-  majoritaires danstl|arquard, précit, a la
tique of science, may be all too readily accepted by  p. 248, la question dalikilitg” et celle de la
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a frustrated or uncertain jury, in abdication of its  culpabititi de I'innocence sont complexes et la

duty to determine credibility and render a true ver-  preuve obtenue par polygraphegeemmorne

dict, as a convenient basis upon which to resolve elle I'est de la mystique de la science,gi@urrait ~

its difficulties. accemé beaucoup trop facilement par un jury
frustré ou incertain comme un moyen pratique de

résoudre ses difficids, tout en abdiquant sa res-

ponsabilig de statuer sur laeulibilité et de rendre
un verdict juste.

On the other hand, the alternative open to the En revanche, I'autre solution qui s'offeelac-

accused, namely to deny the veracity of his confes-
sion without the benefit of informing the trier of
fact of all the circumstances in which it was made,
is equally problematic. In this case, for instance,
no amount of editing could realistically remove the

e,atiesta-dire nier la efacig de sa confession
sans informer le juge des faits de toutes les cir-
constances dans lesquelleseé@li¢aide,” pose
tout autantegreblEn I'espce, par exemple, il
seragaiiste de penser pouvoir supprimer les

constant references, during the six-hour interroga-eférences constantes qui ceté faites, au cours

tion, to the respondent’s failed polygraph test.
Moreover, there would be no basis upon which to
understand why he would have confessed falsely
without the polygraph test as the trigger.

des six heures q@d'idtefrogatoirea’l'echec

de liatam'examen polygraphique. En outre,

rien ne permettrait de comprendre ce qui aurait pu
mener l'istienfaire une fausse confession en

'absence de E&lément @clencheur qu’'a constigu”
'examen polygraphique.

| see the “failed” polygraph test as distinct from Je considie que I'€chec»a’'examen polygra-

other inadmissible evidence and from other highly
incriminating evidence, such as DNA. If an

accused confesses after having been confronted

with incriminating DNA evidence, there is no
unfairness in the accused having to relate the cir-

cumstances under which the confession was made,

phigue se distingue desedéitnests de preuve
inadmissibles et des aaltaserits de preuve
hautement compromettants, telle lagoésuve g’
tique (ADN). Si un aect@sit une confession
esaproiret confront’ a une preuve gyétique
qui I'incrimine, il n'est pas injuste que kaccus”

including having to refer to the DNA evidence a rélater les circonstances dans lesquelles la con-

itself. Unlike evidence of a “failed” polygraph test,
DNA evidence is not as such inadmissible in a
criminal trial. SeeR. v. Terceira (1998), 123
C.C.C. (3d) 1 (Ont. C.A)), aff'd [1999] 3 S.C.R.
866. In the DNA scenario the accused will merely

fessioetd faite, y compris en seeféranta la
preuvestgjue elle-nefne. Contrairemena la

preuve relativa F«échec»a’ I'examen polygra-

phique, la preumetiue n'est pas inadmissible
comme telle dans uespooiciinel. VoirR. c.

be referring to evidence that may well be fully Terceira (1998), 123 C.C.C. (3d) 1 (C.A. Ont.),

before the trier of fact in any event. In such a case,
he lends little, if any, additional credibility or
weight to his confession. In contrast, where an
accused is forced to adduce “failed” polygraph evi-
dence, he is effectively introducing a piece of evi-
dence which will serve to bolster and confirm the
probative value and credibility of his confession. |
do not have to decide on the legality of deliber-
ately using inadmissible evidence to secure a con-
fession in all cases. Suffice it to say, for present
purposes, that a “failed” polygraph test is likely to

conf. par [1999] 3 R.C.S. 866. Dans le cas de la
preuvengtique, I'accus ne fera que seférera
une preuve qui peut foretbéedevant le juge
des faits de tocda.fa\insi, I'accus’ n'ajoute
gue peu, sinon pas du tougdidlitty ou de
poids additiormnsésconfession. Par contre, lors-
gue l'aecss’voit fore” de pesenter la preuve
relative«échec»a’ I'examen polygraphique, il
introduit en fateorent de preuve qui contri-
baeenforcer et confirmer la valeur probante
et ladibilité de sa confession. Je n’ai @asta-
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be perceived as simply a confession by another tuer sag#i# ggrérale de I'utilisation dlibé-
name. Given the unparalleled weight attributed toee déléments de preuve inadmissibles en vue
confessions, | believe that the prejudicial effect  d’obtenir une confession. Il suffit de dire, pour les
that flows from an accused’'s reference to his fins desgmt pourvoi, qu'un examen polygra-
“failed” polygraph test is overwhelming. phiquechio€» risque dfre pecu tout simple-
ment comme une confession sous un autre nom.
Vu le poids exceptionnel qui est attrdoaux con-
fessions, je suis d’avis que I'effetgpudiciable de
la mention par un accesde son ethec»a I'exa-
men polygraphique egnorme.

In my view, therefore, confessions should be Par conefuent, jestime qu'une confessiort4’
excluded where the accused, because of the inti-  detrai€carEe dans les casud’accu€ n'est
mate causal and temporal connection between a  pas en mes@maldrdf pleinement, en raison
“failed polygraph” and a subsequent confession, is  de la prexidait's le temps et du lien de causa-
unable to demonstrate fully the impact of the cir- e Kfroit qui existent entre I'«examen polygra-
cumstances surrounding its making without inevi-  phigcleoig» et la confession sudgiente, I'in-
tably introducing the polygraph evidence (e.g., the  cidence des circonstances entourant la confession
fact of the test, the fact that the accused “failed” sans introdu@gtablement la preuve obtenue
the test, the representations made to him, etc.). In  par polygraphe (par exemple I'existence de l'exa-
this light, | agree that if the polic@HANSLATION]  men lui-méme, le fait que I'accesait «©choe» a
“are to persist in having recourse to this investiga- I'examen et dekardfions qu'on lui a faites).
tion technique. . . the administration of the [poly-  Dans ce contexte, je suis d’accord que si la police
graph] test [must] be kept completely separate  «persistecourira’ cette technique d'engte,
from the questioning process that may resultinthe  [...] l'administration du test [polygraphique]
obtaining of a confession”Amyot, supra, at [d]oit [étre] compétement spage de la praadure
p. 325, per Proulx J.A.; see als®R. v. Nugent d'interrogatoire qui peut menea Tobtention
(1988), 84 N.S.R. (2d) 191 (S.C., App. Div.), at  d'aveuwdstyot, précite, a la p. 963, le juge
pp. 212-13. Proulx; voiR. c. Nugent (1988), 84 N.S.R. (2d)

191 (C.S., Div. app.), aux pp. 212 et 213.

In the case at bar, the respondent's statements Dans le pesent pourvoi, lesetlarations de I'in- 148

were inextricably linked to his “failure” of the pol-  tataient inextricablementdésa son €chec»a’
ygraph test. Crown counsel made this clear on the  I'examen polygraphique. Le substitut du procureur
voir dire. He stated (A.R. at p. 60): eggral I'a clairement indiggi"au cours du voir

dire, lorsqu’il a dclag ce qui suit (D.A..a'la

p. 60):

... the result is obviously no evidence of anything. It TRADUCTION] Il est évident que le @Sultat ne prouve

is no evidence of the truthfulness or lack of truthfulness rien. Il ne prouve pasdetiou de I'absence de

of anything Mr. Oickle said clearly but it is, it is part of eracig de ce que M. Oickle a dit, clairement, meas ,

the scenario. It was because of the perceived result of fait partie du contexte. C'est en raison de l'impression
the polygraph test that other things happened. It will be eéecar le eSultat de I'examen polygraphique que
absolutely impossible for Your Honour to, to examine d’'autres choses se somespalsSera absolument

all of the communication between Mr. Oickle and the impossible pour votre Honneur d’examiner tous les
police without hearing, practically all of this is audio echanges entre M. Oickle et les policiers sans entendre,
taped and video taped. It would be impossible for Your pratiquement toute la conversation est enragistr’
Honour to hear it withouhearing over and over and bandes audio et va®d. Il vous sera impossible votre
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over again references to the polygraph results. [Bold Honneur de Bcouter sansentendre les références

and underlining added.] incessantes aux résultats de I’examen polygraphique.
[Soulignement et caramtes gras ajoas.]

The record clearly supports Crown counsel's Le dossieretaye clairement la ése avarneé par
position. The audio-tape recording of the interro- le substitut du procueeéiragy’L’enregistrement
gation leading up to the first confession is replete  audio de l'interrogatoire quieana@rpremere
with references to the fact that respondent had not  confession est dreuffhentions indiquant que
been truthful, that his heart had confessed his lietimavait pas dit la efité, que son coeur
involvement and that his denials were futile. The  avait coafeasparticipation et que sesnténtis
“failed” test is therefore absolutely integral to aetaient vains. L'exameneghowe>» est par coms’
proper appreciation of the voluntariness, ¥oir  quent crucial pourevaluer adquatement soit le
dire purposes, or the veracity, for trial purposes, of  caractvolontaire de la presré confession,
the first confession. The same is true with respect  dans le cadre du voir dire, saitcig de celle-
to the second confession. Although there are only a  ci, dans le cadre @g.{dracheine remarque
limited number of references to the “failed” poly-  vaut pour la seconde confession. Quoiqu’il n’y ait
graph test after the first confession, it remained a eu qu'un nombre restreint de mentions de
critical element of the context and circumstances edhé€c»a I'examen polygraphique a® la pre-
of the second confession. It powerfully enhanced erenconfession, ces mentions sont deeesitin
the force and effect of the conventional induce-lénient crucial du contexte et des circonstances
ments held out by the police by undermining the  entourant la seconde confession. En minant la
respondent’s will. volo” de l'intimé, elles ont consatablement

augmeng’la force et I'effet des incitations usuelles
auxquelles ont eu recours les policiers.

VI. Conclusion and Disposition VI. Conclusion et dispositif

In my opinion, the respondent's statements A mon avis, les e¢larations de [lintira’
should be excluded on a dual basis: first, the state-  devedresicarges pour deux motifs. Preene-
ments were obtained as a result of fear of prejudice  ment, ellet®astitenues par crainte d'uneju-
or hope of advantage held out by persons in  dice ou dans I'espoir d'un avantageedispens’
authority. At the very least, the trial judge had to  promis par des personnes en situation &l’autorit”
have a reasonable doubt about the application of Le juge despearaita tout le moins a avoir
the classic voluntariness rule. Second, | would also  un doute raisonnableagliapplication de la
find the statements inadmissible on the basis thatglerclassique du caract volontaire. Deugime-
the manner in which they were obtained by the  meatajteraissjalement les etlarations pour
police places the respondent in the unfair position  le motif que lseneathdnt elles oreté obtenues
of having to lead prejudicial, unreliable and inad-  par les policiers place Endiams une situation
missible evidence against himself in order to injuste, savoir qu’il doit produirelément de

impeach the veracity of the statements obtained. preugpidiciable, peu fiable et inadmissible
pour mettre en doute laexdciE des dclarations
obtenues.

Having found that the respondent’s statements Ayant conclu que les etlarations de lintim”
were involuntary and must be excluded, | agree  sont involontaires et qu'elles direeitarEes,
with the Court of Appeal that “[tlhe re-enactment  je souseri$opinion de la Cour d'appel que
was a continuation of the earlier statements” TRADUCTION] «[l]a reconstitutionetait la conti-



[2000] 2 R.C.S.

R. C. OICKLE

Le juge Arbour 89

(para. 154) and was, therefore, also improperly endi¢€s dclarations amtieures» (par. 154) et

admitted by MacDonald Prov. Ct. J.

For these reasons | would dismiss the appeal, set Pour ces motifs, je rejetterais le pourvoi, j’ann&—S2
aside the convictions and enter acquittals on all

counts.

Appeal allowed, ARBOUR J. dissenting.
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