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The accused was convicted of four counts of murder.
At trial, the circumstances leading to the four killings
were described by the Crown’s principal witness, an
informer. At the opening of trial and again during the
trial, Crown counsel made reference to an additional
witness, B, who he said would be called to testify and
who, he said, would corroborate in part the principal
witness’s testimony. Crown counsel later declined to
call B. When defence counsel indicated that he wished

L'acaete dclag coupable de quatre meurtres.

Au pde principalémoina charge, un@ateur, a
edtévénements ayant conduit aux quatre meurtres.
Aebuat’ du proes et durant le pres; le substitut du
procurendira)”a fait allusiora"un autre émoin, B,
qui, selon lui, dgraieritendu et devait corroborer en
partieff®oignage duethoin principal. Le substitut a
par la sediegdde ne pas citer B. Lorsque I'avocat de
eflendé a mentiornqu’il désirait faire des commen-
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to comment in his jury address on the Crown'’s failure, taires dans sa plaidoirie sur I'omission dereninist’
the trial judge offered the defence the opportunity to call public de faire entendre B, le juge etugdmniaa
B and cross-examine him, but that offer was rejected. etande la possibikt'de faire comparae B pour le
The trial judge then indicated that if defence counsel contre-interroger, mais cette eiffree@€e. Le juge
commented on the Crown’s failure to call B, he would dugsaralors fait valoir que, si I'avocat de &fatise
instruct the jury that B could have been called by the commentait cette omission, il informerait le jury que B
defence as well as by the Crown. The Court of Appeal auraietpal ¢iE comme émoin aussi bien par la
was unanimous in its finding that this ruling in effect efalise que par le mingse public. La Cour d’appel a
prevented defence counsel from commenting on the canblunanimig que cette etision a, en fait, engp”
Crown'’s failure to call its previously announced witness e th'd&Efense de commenter I'omission du miaist
and that this was an error of law. The majority declined public de faire entendredim tAnnone’et que @fait
to apply the curative proviso of s. 686()J{ii) of the une erreur de droit. Les juges majoritaires ont eefus’
Criminal Code. The accused’'s appeal was therefore d’appliquer la dispositaparatrice du sous-al.
allowed and a new trial ordered. The Crown appealed to @96{))du Code criminel. L'appel de l'accus’a
this Court. The accused cross-appealed on two grounds, etioaccueilli et la tenue d’'un nouveau Ee@etE
arguing that, during their deliberations, the members of oemnhe minisie public a @Seng” un pourvoi
the jury had inappropriate contacts with several police devant notre Cour. |8aotegétte un pourvoi inci-
officers which called for a stay of proceedings and that dent pour deux motifs, faisant valoir que, lors de leurs
the late disclosure by the Crown of a statement to policeelib&tations, les membres du jury ont eu des communi-
deprived the accused of his right to make full answer cations inapgeepavec plusieurs policiers, ce qui
and defence. As well, the defence made the preliminary exigeadt|des proedures, et que la divulgation tar-
objection that this Court was without jurisdiction to hear dive par le remeigtublic d'une eclaration faitea’la
the Crown appeal on the ground that a division of opin- police 'emhvdroit de @Senter uneafénse pleine
ion in an appellate court concerning the application of ecentPar ailleurs, laeflénse a @seng I'opposition
the curative proviso does not raise a question of law. elinpiiaire fond’e sur I'absence de costphce de
notre Cour pour entendre le pourvoi du migistpublic
au motif qu'une divergence d'opinion au sein d'une
cour d'appel au sujet de I'application de la disposition
réparatrice ne soeve pas une question de droit.

Held: The appeal should be allowed and the convic- Arrét: Le pourvoi est accuellli et lesedlarations de
tions restored. The cross-appeal should be dismissed. Cukpabifit'etablies. Le pourvoi incident est rejet”

As to the preliminary objection, the Court of Appeal En ce qui concerne I'opposigtimipdire, la Cour
was required to give legal substance to the statutory d’appel devaietsaicia notion, d’origineelisla-
concept of “miscarriage of justice” and this involved a tive, d’«erreur judiciaire» et cela comporte une question
guestion of law. This Court therefore has jurisdiction to de droit. Notre Cour a donetemcy pour entendre
hear the appeal. le ggént pourvoi.

The Crown is under no obligation to call a witness it Le manéstpublic n'est pas tenu de faire entendre
considers unnecessary to the prosecution’s case. While emooirt’qu’il ne consiefe pas utile pouetablir sa
the statements made in opening and in the course of trial prewerae Mi les eClarations faites dans I'expos’
were consistent only with the Crown’s intention at that initial et au cours degrox re@Sentaient que l'in-
time to call B, a statement of intention does not necessa- tention duemarpstblic,a’ ces moments| de faire
rily amount to an undertaking and the trial judge found entendre B, erlardfion d’intention @quivaut pas
in favour of the Crown on that point. The Crown’s con- ec@ssairemerd un engagement et le juge du gea
duct called for an explanation, but Crown counsel eoraiSon au ministe public sur cette question. La
explained that he believed B would not be a truthful wit- conduite du miaigtublic nefitait une explication,
ness. As the trial judge accepted Crown counsel’'s expla- mais le substitut du proenézat g'explige” qu'il
nation, there can be no question here of an abuse of pro- croyait que B ne serait @awinnsiriere. Etant
cess. Crown counsel is entitled to have a trial strategy  edqog’le juge du pres’a cru I'explication du sub-
and to modify it as the trial unfolds, provided that the stitut, il ne peet uestion d’abus de pegliire en
modification does not result in unfairness to the kesp Le substitut a le droit d’avoir une stigi€ de
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accused. Where an element of prejudice results (as it did egpstde la modifier en cours de route, pourvu que la
here), remedial action is appropriate. modification n’en&gducune iequi€ pour I'accus’

En cas de mjudice (comme c’est le cas en l'esp), il

y a lieua reparation.

The trial judge erred in effectively (if not explicitly) Le juge du gre@ commis une erreur lorsqu’il a de
preventing defence counsel from commenting on the fait (voire mn faxplicite) emeché I'avocat de la
missing witness B. The fact that Crown counsel twice efed$e de commenter I'absence eomdin annone, B.
announced to the jury that B would be called produced Le fait que le substitut du proeméear @ annorea
an element of prejudice by asserting the existence of deux reprises au gunpigntage de B a causih cer-
corroborative evidence. While the defence was not enti- tagjugice parce qu'il affirmait I'existence d'un
tled to suggest that an adverse inference should bemoignage corroborant. Bien qu'elle n’ait pas eu le
drawn that the testimony of B would have been favour- droit de recommander de tienetioe” dfavorable
able to the accused, it was entitled to suggest to the jury geenteghage de B auradté favorablea’l'accus,
that the failure to call B left an unspecified hole in the tdedSe avait le droit de faire valoir au jury que
Crown'’s proof. The denial of the defence right to com- 'omission de faire entendre B avait Uaissrtain
ment was an error of law. vide dans la preuve du neir@spublic. Le refus la

défense du droit de faire des commentaires est une
erreur de droit.

The majority of the Court of Appeal erred in declin- Les juges majoritaires de la Cour d’appel ont commis
ing to apply the curative proviso. The application of une erreur en refusant d’appliquer la dispegéian r
s. 686(1)b)(iii) requires a court to consider the serious- trice. Selon le sous-al. BgBi{1)a cour doit exami-
ness of the error in question, the effect it likely had upon ner la greeitlerreur en question, I'effet qu’elle a
the jury’s inference-drawing process and the probable vraisemblablement eu sur le procesenadirdl
guilt of the accused on the basis of the legally admissi- jury et la probatglitulpabile”de I'accus’d’apes la
ble evidence untainted by the error. There is no reasona- pregalertient admissible non eei‘par I'erreur. I
ble possibility that the verdict would have been any dif- n'y a aucune possitglgonnable que le verdictite”
ferent if the trial judge’s error had not been made. Whileeté différent si le juge du pres’ n'avait pas commis
there were some inconsistencies in the testimony of the l'erreemeVi’il y avait des contradictions dans la
Crown’s main witness, explanations were offered for epakition duemoin principal du ministe public, des
these inconsistencies and it was open to the jury to explicatiomtéoiniirniesa’ leurégard et iletait loisi-
accept or reject them. The trial judge instructed the jury ble au jury de les accepter ou de les rejeter. Le juge du
that the evidence of the Crown’s principal witness had  g&oa mentior® dans sa directive au jury que la
not been corroborated in significant respects. The facteposition du principalethoina charge n’avait pasts
defence counsel was not in addition permitted to com- coreahardes points importants. Le fait que I'avocat
ment on the missing witness lost most of its significance deflendé n’ait pasté, non plus, autortsa faire des
in light of the judge’s instruction on the lack of corrobo- commentaires sur I'abseneendin tAnnonen’a plus
ration. It cannot be assumed that the jury had forgotten grande impoetamtedone’la directive du juge sur
that what had been promised by the Crown had not been 'absence de corroboration. On ne peut supposer que le
delivered. jury ait oub#” que le minigtfe public n'a pas tenu

parole.

The accused’s cross-appeal should be dismissed for Le pourvoi incident deel'astusjet” pour les
the reasons expressed in the Court of Appeal. motifs fesmeh” Cour d’appel.
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The judgment of the Court was delivered by Versiondagse du jugement de la Cour rendu
par
BINNIE J — This appeal requires the Court to LE JUGE BINNIE — Dans le cadre du esent 1
consider the circumstances in which the Crown’s  pourvoi, notre Coureteitnaiher dans quels cas
failure to call an important witness at a criminal  I'omission du menéspublic de faire entendre un
trial can be the subject of comment in the defenceemoth important lors d'un pres’ criminel peut
jury address or the basis of a trial judge’s “missing  faire I'objet de commentaires dansd’expts”
witness” jury instruction. éfense au jury ou constituer le fondement d’une
directive du juge au jury quara labsence du
témoin annone.

The issue arises in this way. The respondent, La question s'est psente de la maere sui- 2

Daniel Jolivet, was found guilty by a jury of four  vante. L'inémDaniel Jolivet, &% dcla€ cou-
counts of murder in killings that were described as  pable, par un jury, de quatre meurtreseui ont ~
a settling of scores in the stolen goods and drugecritd” commeetant des aglements de comptes
trade. The conviction was based largely on the tes-  dans le commerce d'olgstetyeltrafic de stu-
timony of an informer named Claude Riendeau. In efignts. La @claration de culpabiktétait fonde
the course of the trial, Crown counsel indicated to  en grande partie smdégtiage d’'un elateur
the jury on two separate occasions that the Crown  du nom de Claude Riendeau. Au couresdu proc’
would be calling one of the respondent’s sometime  le substitut du procuetnalga mentiona’a
“business” associates,e@ld Bourgade, to corrob-  deux reprises au jury que le miaigtiblic ferait
orate important admissions said to be made by the  entendre I'un des ancienesasimdiinting,
respondent in the presence of Riendeau anderal@ Bourgade, pour qu’il corrobore des aveux
Bourgade. Just prior to the close of the case for the  importants que d’iatimit faits en psence de
prosecution, he advised the court that the Crown  Riendeau et Bourgade. Juste avant de clore sa
no longer intended to call Bourgade. preuve, le substitut a ieftamobur que le minis-

tere public n’avait plus l'intention de le faire.

This surprising reversal of position by the Ce revirement surprenant de la part du méamest” 3

Crown was accompanied by an explanation that publiettaekpliqe d'une fapon que la Cour
the Quebec Court of Appeal described as “aston-  d'appel debégu’a qualiié [TRADUCTION]
ishing”. Crown counsel said that even though he etafihante». Le substitut du procureerdgral a
had put Bourgade on the list of Crown witnesses  dit qeepens’il avait inscrit le nom de Bourgade
for trial, and had twice referred to Bourgade's  sur la liste eé@®itisa charge et qu'il avait men-
expected appearance before the jury, he had con- etéodeux reprises au jury la comparution de ce
cluded, somewhat belatedly, that he did not con-emdin, il avait conclu, quelque peu tardivement,
sider truthful the testimony given by Bourgade at  qu'’il ne canmsitipas efidique le €moignage de
the preliminary inquiry. Bourgada 'engwete pEliminaire.

The defence wished to comment on the missing Dans son expeasfinal, la @¢ffense a voulu com- 4

Bourgade in its closing address, but was effec- menter I'absencenthint’annone,” Bourgade,

tively prevented from doing so by the trial judge, mais il @ttaem@che, dans les faits, par le juge
who also declined to give any jury instruction on  du pspajui aegalement refiesde donner des
the point. The Quebec Court of Appeal held unani-  directives auajestegard. La Cour d’appel du
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mously that this refusal to allow defence counsel to elf@g’a concla I'unanimi€ que ce refus d'auto-

comment on the missing witness was an error.

riser I'avocat defdasta’ commenter I'absence

d’un ttmoin annoneétait une erreur.

A majority of the Quebec Court of Appeal
ordered a new trial. Robert J.A., dissenting, con-
cluded that there was no reasonable possibility that
the verdict would have been different had the trial

Les juges majoritaires de la Cour d'appel du
elige ont ordormla tenue d’'un nouveau pex’

Le juge Robert, dissident, a conclu gqu’il n'y avait
aucune possibdlisonnable que le verdicute”

judge permitted the defence to make its commeneté différent si le juge du pres”avait autors’la
He would therefore have refused a new trial and efedlSea’ faire ses commentaires. ékait donc

dismissed the appeal. On appeal as of right to this
Court, the respondent took the position that such a
division of opinion in an appellate court does not
raise any question of law, and that this Court
lacked jurisdiction to continue with the appeal. The
Crown relied on the statement of the Court in
Mahoney v. The Queen, [1982] 1 S.C.R. 834, at

p. 852, that “[tlhe Court of Appeal must give sub-
stance to the concept of ‘miscarriage of justice’
and this involves a legal determination”. The panel
of the Court hearing this appeal reserved the ques-

tion as to whether the reasonableness of a possible

verdict raises a question of law to be revisited by
the full Court on a comparable objectionRnv.
Biniaris, [2000] 1 S.C.R. 381, 2000 SCC 15, in
relation to s. 686(1H)(i)) of the Criminal Code,
R.S.C., 1985, c. C-46. JudgmentBmiaris was
recently released on April 13, 2000. For the rea-
sons given in that case, the correctness of the dic-
tum fromMahoney is affirmed and the preliminary
objection to jurisdiction is therefore dismissed.

d’avis de refuser d’ordonner la tenue d’'un nouveau
epretde rejeter I'appel. Dans le cadre du pour-
voi de plein droit integapes de notre Cour,

I'iretian ‘petendu qu’une telle divergence d'opi-
nion au sein d’'une cour d’appel exegoas une
guestion de droit et que notre Cour n'avait pas

corafgnce pour entendre le pourvoi. Le migist”

public se fonde swrdamdition faite par la Cour
distabhoney c. La Reine, [1982] 1 R.C.S. 834,
aux pp. 852 et 853, selon laquelle «[lJla Cour d’ap-
pel doitetisecrla notion d"erreur judiciaire’
et cela comportecigiendsur un point de
droit». La formation de la Cour entendant le pour-

voi a mis en dIlibéré la question de savoir si le
caeegetraisonnable d’'un verdict possible sweal

un point de droit, jusga’‘ce qu'elle puissetfe

Eexamiee, en formation phiére, d’apes une

objection comparable smdandR. c. Biniaris,
[2000] 1 R.C.S. 381, 2000 CSC 15, dans le cadre

du sous-al. 686)(f) du Code criminel, L.R.C.

(1985), ch. C-46. Le jugemenBiaass a été

rendu le 13 avril 2000. Pour les motifs expes’
dans cette affaire, le bien-fomdie I'opinion don-

née dansMahoney est confirng” et I'opposition

préliminaire fonde I'absence de corefgnce est

donc rejete.

On the substantive issues, for the reasons which Pour ce qui est des questions de fond, j'estime,

follow, my view is that the Quebec Court of
Appeal was correct in concluding that the trial

pour les motifs qui suivent, que la Cour d’appel du
eRac a eu raison de conclure que le juge du pro-

judge ought to have permitted defence counsel toes aurait d”autoriser I'avocat de laefEénsea’

comment on the Crown’s failure to call the corrob-
orative witness, but that the majority erred in
refusing to apply the curative proviso of

s. 686(1)b)(iii). | would therefore set aside the

majority decision of the Quebec Court of Appeal
on the narrow issue of whether or not the curative
proviso applies and allow the Crown’s appeal, not-

commenter I'omission du ermigtiblic de citer
Emoin corroborant, mais jestimegalement

gue les juges majoritaires ont commis une erreur
en refusant d’appliquer la disposiiparatrice

du sous-al. 686i(D) Je suis donc d'avis d'an-
nuleedésibn majoritaire de la Cour d’appel du

eliae sur la question gmise de I'application de
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withstanding the error of law committed by the la dispositigparatrice et d’accueillir le pourvoi

trial judge. The jury verdict of guilt is therefore = du mieigt public, malggI'erreur de droit com-

reinstated. mise par le juge du peecle verdict de culpabi-
lite du jury est doncetabli.

Relevant Statutory Provisions Les dispositioggidlatives pertinentes
Criminal Code Code criminel 7
686. (1) On the hearing of an appeal against a convic- 686. (1) Lors de I'audition d’'un appel d'uneedara-
tion or against a verdict that the appellant is unfit to tion de culmllit’d’'un verdict d’inaptituda Subir
stand trial or not criminally responsible on account of  son ggroou de non-responsaklittriminelle pour
mental disorder, the court of appeal cause de troubles mentaux, la cour d’appel:
(@) may allow the appeal where it is of the opinion a) peut admettre I'appel, si elle est d'avis, selon le
that cas:
(ii) the judgment of the trial court should be set (i) que le jugement du tribunal deepzeims-
aside on the ground of a wrong decision on a ques- tance detvesdtare pour le motif qu'il consti-
tion of law, tue une eCision erropé sur une question de droit,
(b) may dismiss the appeal where b) peut rejeter I'appel, dans I'un ou l'autre des cas
suivants:
(iii) notwithstanding that the court is of the opinion (i) bien qu’elle estime que, pour un motif men-
that on any ground mentioned in subparagraph #doan” sous-aled a)(ii), I'appel pourrait €tre
(a)(ii) the appeal might be decided in favour of the ecidd en faveur de l'appelant, elle est d'avis
appellant, it is of the opinion that no substantial gu’aucun tort important ou aucune erreur judiciaire
wrong or miscarriage of justice has occurred; grave ne s'est produit;
Facts Les faits
The Trial — Quebec Superior Court — Biron J. Le proces — Cour supérieure du Québec — Le
juge Biron
8

At trial, the circumstances leading to the four Au proEs, le principalémoina charge, Claude
killings were recounted by the Crown’s principal  Riendeau, etatdir, a relat’ les €vénements
witness, Claude Riendeau, an informer. A detailed  ayant conduit aux quatre meurtres. On trouve un
account of that testimony is found in the meticu- compte rewrdailié de sondmoignage dans les
lous reasons for judgment of Robert J.A., dissent-  maotifs circonetaduijuge Robert, dissident, qui
ing, reported at (1998), 125 C.C.C. (3d) 210, and  sontge#l{1998), 20 C.R. (5th) 326. Cenoi-
will not be repeated here. The respondent chose  gnage ne seegpdi@sians les psents motifs.
not to testify. L'intimé a peféré ne pasemoigner.

On two separate occasions during the trial, A deux reprises durant le pes; I'avocat du °
counsel for the Crown made reference to an addi- remgigbublic a fait allusiom Un autreemaoin,
tional witness, @fald Bourgade, who he said efald Bourgade, qui devatre entendu et confir-
would be called to testify and who was expected to  mer en paréentdghage de Riendeau. Le nom
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confirm in part the testimony of Riendeau. The
first reference to this withess was made in the
Crown’s opening address to the jury:

[TRANSLATION] You will hear two people, Riendeau and

Bourgade, who heard the accused announce his inten-
tion to get rid of two of the victims, Leblanc and
Lemieux, and were there when he made certain prepara-

deecadin aett mentione pour la prengre fois
dans I'exputal du minisere public au jury:

Vous entendrez deux personnes, soit Riendeau et

Bourgade, qui ont entendel &anousér son inten-

tion de skadfasser de deux des victimes, soit Leblanc

et Lemieux, et faiesancprde ces deux-tertaines

tions for that crime. Riendeau will then tell you that on eparations pour ce crime:lI"Riendeau vous dira

the day after the crime, he met Jolivet, who admitted

having made a clean sweep. You will also see that
Riendeau, at that time, saw narcotics — cocaine from
the victims — in the possession of the accused or other
people under his control. And we will then present you

with circumstantial evidence that partly relates to the

accused, and other circumstantial evidence, all kinds of
minor circumstances to show you that the witnesses
Riendeau and Bourgade could not have made up their
story and that it is based on independent facts we can
prove to you. [Emphasis added.]

ensuite que le lendemain du crime, il aerdotvetr’
et que celui-ci lui a avoin fait maison nette. Vous
verrez aussi que Riemdmawmomentd, a vu, en
possession deel'’aocd&utres personnes sous son
cbmtdes stugfiants, de la cocaé qui provenait de
chez les victimes. Et nous eseist@rions ensuite une
preuve circonstancielle qui se rapporte partellement °
'acces’une autre preuve circonstancielle, toutes
sortes de petites circonstances qui vont venir vous mon-
trer quaTiems” Riendeau et Bourgade ne peuvent

avoir imvem¢ur histoire et qu'elle est lms’sur des

faits indgpendants que nous sommes en mesure de vous
prouver. [Je souligne.]

The Crown again stated that Bourgade would be
called by way of an objection during the defence’s
cross-examination of Riendeau:

Lorsqu’il a smulev® objection pendant le
contre-interrogatoire de Riendeaugfanse de

mieist” public a de nouveau affien‘que

Bourgade serait entendu:

[TRANSLATION]

Q.: And the reason Mr. Bourgade called you to tell you
that is because . . .

[The Crown]:

| object. The reason Bourgade called him, it's Bourgade
who will tell us that. It's not him. [Emphasis added.]

Q.: Et la raison pour laquelle monsieur Bourgade vous
appelle pour vous daec’est parce que . . .

[Le substitut du procureuemgral]:

Je m'objecte. La raison pour laguelle Bourgade I'ap-

pelle, c’est Bourgade qui va nous le dire. Ce n’est pas

lui. [Je souligne.]

Crown counsel later declined to call Bourgade but,
as mentioned, failed to explain why, given his dis-
belief in Bourgade’'s testimony, he had subse-
guently put Bourgade’s name on the list of Crown
witnesses to be called at trial and at the trial itself
had affirmed his intention of calling Bourgade on
two separate occasions in front of the jury.

Le substitut a par la eudité de ne pas citer
Bourgade commeit’mais, comme je I'ai men-
#onhn’a pas explige pourquoi, n'ayant pas
criehadignage de Bourgade, il avagammoins
mis son nom sur la listendgisga charge qui
seraient entendus aaspnocpourquoi il avait
afrendeux reprises devant le jury, au @®c’

son intention de le faireetoigner.

During discussions with the trial judge and Au cours des discussions qu'il a eues avec le

Crown counsel in the absence of the jury, defence
counsel indicated that he wished to comment in his
jury address on the Crown’s failure to call
Bourgade. The trial judge pointed out that the
Crown is under no obligation to call every witness

juge depride substitut du procurewsrgral
en I'absence du jury, 'avocaefienked men-

tienapJ'il désirait faire des commentaires dans sa

plaidoirie sur I'omission du ermigtublic de
faire entendre Bourgade. Le juge ds @rfat
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who may have some knowledge of the relevant
events and that it was his practice to so instruct the
jury. Instead, the trial judge offered defence coun-
sel the opportunity to call Bourgade and cross-
examine him, but that offer was rejected. The trial
judge then indicated that if defence counsel com-
mented on the Crown’s failure to call Bourgade,
the trial judge would instruct the jury that
Bourgade could have been called by the respon-
dent as well as the Crown. Faced with this warn-
ing, defence counsel did not raise the issue in the
jury address and the trial judge said nothing on the
point in his charge.

valoir que le emaigtiblic nétait pas oblig'de

faire entendre toesn@rst’qui peuvent avoir

une certaine connaissaneemnienents perti-
nents et qu'il avait I'habitude d’en informer le
jury. Par contre, il eedolevocat de la efense

la possilniét faire comparae Bourgade pour

le contre-interroger, mais cette effreaje€e.

Il a alors ingigqUe si I'avocat de laefEénse
commentait cette omission, il informerait le jury
gue Bourgade aurairgpi€ comme émoin
aussi bien pard’igtiempar le ministe public.

Bamt avertissement, 'avocat de &elise n'a

pas aberth question dans sa plaidoirie et le juge

du pro@s n'a rien dia’ce sujet dans son expos’

Quebec Court of Appeal (1998), 125 C.C.C. (3d) Cour d appel du Québec (1998), 20 C.R. (5th) 326

210

The Court of Appeal was unanimous in its find-

ing that defence counsel should have been allowed

to comment on the Crown'’s failure to call its pre-
viously announced witness, Bourgade. Fish J.A.
held (at p. 219) that the curative proviso should not
be applied
accused’s right to a “fair trial” had been compro-
mised by thecombined effect of:

La Cour d'appel a concla Tunanimig que

in the present case because the

11

'avocat defdmse” aurait W étre autorie’a
commenter I'omission du emmiptiblic de faire
entendrentein” Bourgade, qu'il avait aupara-
vant aendrecjuge Fishgla p. 333) a conclu

que la dispositiaratrice ne devait pastré
ap@igeh I'espte parce que le droit de I'aceus”

a un [RADUCTION] «proces équitable» avaitett

compromis par les effetonjugués:

(1) the Crown’s repeated statements that BourgadeTRADPCTION] (1) des multiples affirmations du minis-
would be called as a witness; (2) the Crown'’s disclosureere public selon lesquelles Bourgade serait @&ppel
to the jury of the incriminating evidence Bourgade was emdigner; (2) de la divulgation au jury par le mieist”

expected to give; (3) the Crown’s failure to call
Bourgade; (4) the astonishing reason invoked for this
decision; and (5) the impairment of defence counsel's
right, in these circumstances, to comment
Bourgade’s absence.

public @moignage incriminant que Bourgadeait
ecapporter; (3) de I'omission du mirgs¢ public de
faire entendre Bourgade; (4) de ketoaisanté invo-

on eegpéur expliquer de cettedsion; et (5) de I'atteinte
au droit de l'avocat de ééemSe, dans les circons-

tances, de commenter I'absence de Bourgade.

The trial judge’s error caused a substantial wrong
to the accused and the trial judge’s offer of the wit-

L'erreur du juge despeocaus’un tort impor-
taliaccug et son offre de contre-interroger le

ness in cross-examination was not enough to curemoiti n&tait pas suffisante poueparer ce tort.

that wrong. Vallerand J.A., in concurring reasons,
agreed with Fish J.A. The appeal was therefore

Dans des motifs concordants, le juge Vallerand
s'est dit d’accord avec le juge Fish. L'appel a donc

allowed, Robert J.A. dissenting, and a new trialett accueilli, le juge Robertant dissident, et la

ordered.

Analysis

tenue d’'un nouveau pescaet® ordonee.

Analyse

Counsel generally avoid leading a jury to antici- Les avocatsevitent gréralement d’amener le 12

pate more than he or she can deliver. Jurors are

ajwattendrea "plus que ce qu'ils peuvent lui
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likely to remember unfulfilled promises and draw  fournir. Leseguse souviendront vraisemblable-
their own conclusions, whether or not the shortfall ment des promesses non tenues et tireront leurs
is specifically brought to their attention. Here the  propres conclusions, que I'omission soit ou non
Crown told the jury about the existence aér@ld  expresshent poiea leur attention. En I'esge,
Bourgade and his expected corroborative testi- le mei@sipublic a pad”au jury de @rfald
mony and subsequently failed to deliver. The Bourgade etrdoiginage corroborant qu'il allait
respondent was nevertheless convicted. Defence  apporter, mais s’est abstenu de le faire entendre
counsel argues that he was entitled to rely on  par la suite. Lardilfanmoinsefé ddclag cou-
expectations induced by the statements of Crown  pable. L'avocat déelessd petend qu'il avait le
counsel that an important witness would be called,  droit de se fier aux attentes induites @elales d”
and to shape his trial strategy accordingly. If  rations du substitut du proceréualgselon les-
Crown counsel, as here, resiles from a position  quelles eamiti important serait entendu, et
plainly stated, what is the precise mischief and elabiorer sa stratiie de proes en corejuence.
what is the appropriate remedy? Si, comme en &esple substitut revient sur une
position clairemenenon&e, quel est le tort exact
cau® et quelle est laeparation appropeg?

It is important to emphasize at the outset that the Il est important de souligneedle @part que la
defence does not pretend that the evidence ofeferde ne mtend pas que leerrioignage de
Gérald Bourgade would have been exculpatory. era® Bourgade auradté disculpatoire. L'avocat
Defence counsel had received full disclosure on  deefende avait d&réficié d’'une divulgation
this point and had heard Bourgade's testimony at  cermpl cet€gard et avait entendu lentoi-
the preliminary inquiry. There is no suggestion in  gnage de Boumddeduste peliminaire. Rien
this case that the Crown’s conduct prevented the  n'indique ere€eqpie la conduite du mires¢
defence from having timely access to relevant public aiteehgpla dfense d'avoir a@s en
information. While Bourgade’s statement to the temps voaludes renseignements pertinents.
police and his evidence at the preliminary inquiry e si la dclaration faite par Bourgade la
were inconsistent in some respects with the testi-  police etesooighagea I'enqéte peliminaire
mony of Riendeau, Bourgade’s testimony never-  contredisaiargrtainsegards le émoignage de
theless incriminated the respondent. Defence coun-  Riendeau, celui de Bourgade incried@nait n’
sel clearly had no intention of accepting the trial  moins l'iatink’avocat de la efense n’avait
judge’s offer at the conclusion of the case to allow  manifestement pas I'intention d’accepter 'offre du
Bourgade to be called for the purpose of a defence  gugdin de la preuva tharge de faire compa-

cross-examination: ree Bourgade pour le contre-interroger:
[TRANSLATION]

Mr. MacDONALD: PAR Me MacDONALD:

| have the name Bourgade as a witness. J'ai le nom de Bourgade cemaie.t’

THE COURT: PAR LA COUR:

Yes. Counsel, you have known since last Thursday that Outréyladus savez depuis jeudi paggie la Cou-
the Crown was not calling him. Did you ask to cross- ronne ne le faisait pas entendre. Avez-vous demand’
examine him? qu’il soit soumia votre contre-interrogatoire?

Mr. MacDONALD: PAR Me MacDONALD:

| have no request . . . Je n’ai pas de demande . . .

THE COURT: PAR LA COUR:

Are you requesting that now? Le demandez-vous dans le moment?
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Mr. MacDONALD: PAR Me MacDONALD:
No. AmI...? Pardon? Non. Si? Pardon?
THE COURT: PAR LA COUR:
Are you asking that he be called . . . Si vous le demandez qu’on le fasse venir . . .
Mr. MacDONALD: PAR Me MacDONALD:
| have no . . . Je nai pas . . .
THE COURT: PAR LA COUR:
. sothat you can cross-examine him? ... pour que vous le contre-interrogiez?
Mr. MacDONALD: PAR Me MacDONALD:
. 1 donot wish to have Mr. Bourgade called. ... Je neveux pas faire entendre monsieur Bourgade.

The underlying defence complaint relates to trial  La plainte sous-jacente ddelzssel’a trait aux
tactics. The defence claims that the Crown'’s fail-  tactiques duegrota dfense petend que
ure to follow through on what the defence sees asa  I'omission duemenmtblic de donner suigece
commitment to call Bourgade deprived it of an  qu'elle car@dcomme un engagement de faire
opportunity to attempt to create conflicts between  entendre Bourgade l&e mievla possibikt’de
the evidence of the Crown’s principal witnesses. tenter de faire ressortir des contradictions entre les
Such conflicts between two incriminating wit- epbsitions des principauertioinsa charge. Des
nesses could potentially raise a reasonable doubt in  contradictions entreedesatibhs de deux
the mind of the jury that the prosecution had emoins incriminants auraient pu soulever un doute
proved its case. Thipotential benefit, however, raisonnable dans I'esprit desgugianta’la ques-
has to be seen in light of tlaetual benefit to the  tion de savoir si la poursuite aeédtbli sa preuve.
defence of having the Crown decide to go to the  Cet avaptigeiel doit cependangtte examir’
jury on the basis of the uncorroborated evidence of  en fonction de l'avagthgpie la @fense peut
one unsavoury witness, Riendeau. Defence counsel tirer éeiiai du ministfe public de @Senter
was astute to play up the silver lining in the  au jury une preuve reposant emoigriage non
threatened black cloud of Bourgade’'s corrobora-  corelbuh €moin douteux, Riendeau. L'avo-
tive evidence, but in the end it seems he was not cat defdast & astucieux d’essayer de tirer
unhappy to see Bourgade fail to materialize. In  avantage de la situation en protestant contre I'ab-
addition, the defence says that statements to the  sencenusgbage corroborant de la part de
jury by the Crown about what Bourgade was  Bourgade, mais, en fin de comptdaiil appa-
expected to say in effect put Bourgade's testimony  remment gesntent que Bourgade r@tbigne
before the jury unsworn and without any benefit of  pas. éferke dit en outre que lesalBrations
cross-examination. At a minimum, the defence faites au jury par le emmistiblic au sujet de ce
says it ought to have been allowed to call the jury’'s  que Bourgade devait dire ont eu comme effet de
attention to the Crown’s inconsistencies and failed = soumettresmrighage au jury sans assermenta-
promises. tion ni contre-interrogatoire. Lafeinse dit qu’'on
aurait di' au moins l'autorisea attirer I'attention
du jury sur les contradictions et les promesses non
tenues du ministe public.

1. The Crown Was Under No Obligation to Call 1. Le ministére public n’'était pas tenu de faire
Bourgade entendre Bourgade
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It was established ihemay v. The King, [1952] Il a éte établi dans I'amt Lemay c. The King,
1 S.C.R. 232, affirmed irR. v. Yebes, [1987] [1952] 1 R.C.S. 232, confienparR. c. Yebes,
2 S.C.R. 168, and reaffirmed & v. Cook, [1997] [1987] 2 R.C.S. 168, et reconfienparR. c. Cook,
1 S.C.R. 1113, that the Crown is under no obliga- [1997] 1 R.C.S. 1113, que lemipisblic n'est
tion to call a witness it considers unnecessary to  pas tenu de faire entenelmoimdd’il ne con-
the prosecution’s case. lemay, supra, Kerwin J.  si@re pas ecessaire powtablir sa preuve. Dans
stated, at p. 241: 'agt”Lemay, précité, le juge Kerwin dit & la

p. 241):

Of course, the Crown must not hold back evidence TRAGUCTION] Evidemment, le ministe public ne doit

because it would assist an accused but there is no sug- pas dissielaleedts de preuve pour le motif qu'ils

gestion that this was done in the present case or, to use aideraientel'avais 'on n'a pas doerd entendre

the words of Lord Thankerton, “that the prosecutor had gue c’est le cas etdasnp pour emprunter les mots

been influenced by some oblique motive.” de lord Thankerton, «que le poursuivant a agi pour des
motifs inavogs.»

The reference to evidence that “would assist an La mention d€léments de preuve qui «aide-
accused” was made, of course, before the raient 'ascasété faite, naturellement, avant
enhanced disclosure obligations on the Crown  queet&r€. Sinchcombe, [1991] 3 R.C.S. 326,
were laid down inR. v. Sinchcombe, [1991] vienneelargir les obligations de divulgation, et
3 S.C.R. 326, and in any event referred, in context,  visait de toutemaaei®léments de preuve dis-
to evidence that was exculpatory, not, as here, to  culpatoires, et non pas, commeeer, l'dsp’
evidence which offers only the potential for raisingeléments de preuve permettant seulement de mettre
inconsistencies among witnesses who have only ewdefnce des contradictions entre demdi-
inculpatory evidence to offer. In general, withnesses  gnages uniquement inculpatoiresgih, dgs
should be called by the party that wants their evi-emdins doivenefre ci€s par la partie quiedire
dence. les faire entendre.

In Cook, L'Heureux-Dule’ J., for the Court, Dans l'argt Cook, le juge L'Heureux-Dub, au
stated that the Crown had no duty to call witnesses  nom de notre Cour, dit que lerenipigilic
“regardless of their truthfulness, desire to testify,  n’est pas tenu de faire entendemdies tksans
or of their ultimate effect on the trial” (para. 19), egarda leur cedibilité, a leur dfsir de €moigner
and endorsed what was said on that point by adweffet ultime de leurdémoignage sur le pro-
LeBel J.A. (as he then was) R v. V. (J.) (1994), @s» (par. 19) et appuie ce quet dit sur cette
91 C.C.C. (3d) 284 (Que. C.A)), at pp. 287-88: qguestion par le juge LeBel, de la Cour d'appel

(maintenant juge de notre Cour), dans 8arr"
V. (J)c. R, J.E. 94-863 (C.A)ala p. 6 du texte
intégral:

[TRANSLATION] Crown counsel, of course, while Le procureur de la Couronne, tenu aaféssobliga-
bound by strict duties so as to ensure the preservation of tions strictes pour garaetefeafion de lirggrite
the integrity of the criminal justice system, however duesyst de justice griale, ceuvre cependant dans le
must operate in the context of an adversarial procedure. contexte d'uedpmocontradictoire. Une fois qu'il a
Once he has satisfied the obligation to disclose the evi- satisfaibligation de communication de preuve, il
dence, it is for him, in principle, to choose the witnesses lui appartient, en principe, de chasioies t&ces-
necessary to establish the factual basis of his case. If he sairestaidirr |4 base factuelle de sa cause. S'il ne
does not call the necessary witnesses or evidence, he produit masdasstou legléments de preuvesnés-
exposes the prosecution to dismissal of the charge for saires, il expose la poursuite au rejet de l'accusation,
having failed to establish its case completely and in faute edablif compétement et conforementa la
accordance with the reasonable doubt rule. Howevergeglerdu doute raisonnable. Cependant, une fois cette
once this obligation has been met and if improper obligation remplie et si on ne peut lui imputer de motifs
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motives cannot be imputed to him, such as the desire, inadmissibles, comme e, vplantexemple, de
for example, to hide exculpatory evidence, as a general cacher une pradicharge, on estimera, epgté
rule, he will be considered to have properly executed eréigle, qu’il a egcug correctement cet aspect de sa
this part of his function in the criminal trial. The defence fonction dans leeprgnal. De son @@, la dfense
may, at that time, do its work and call its own witnesses, poarige moment, faire son travail et produire ses
if it considers it appropriate to do so. propremoins, si elle le juga propos.

L'Heureux-Dul® J. thus stated iGook that “[a]s a  Le juge L'Heureux-Débdit ensuite dans l'at”

general principle, we have recognized that for ouCook, précité: «Nous avons reconnu comme prin-

system of criminal justice to function well, the cipengral de bon fonctionnement de notre sys-

Crown must possess a fair deal of discretion”emé de justice criminelle que le mimist public

(para. 19). Imposition of a duty to call particular  doit disposer d’'un assez large pouvaitigiscr’

withesses would unnecessarily constrain the exer-  naire» (par. 19). L'imposition de I'obligation de

cise of the Crown’s prosecutorial discretion. The faire entendre @esins done$ restreindrait

statements made in opening and in the course of inutilement I'exercice du pouvcitiatisaire

trial were consistent only with the Crown’s inten-  du migtist public. Les eClarations faites dans

tion at that time to call Bourgade, but a statement  I'expo#ial et au cours du pres'ne remsen-

of intention does not necessarily amount to an  taient que lintention du eménigtiblic,a” ces

undertaking or commitment and the trial judge  momaemtsit faire entendre Bourgade, mais une

found in favour of the Crown on that point. Fish ectiration d'intention mquivaut pas ecessaire-

and Vallerand JJ.A. considered that in light of the  naemh engagement et le juge du @®a dona’

Crown’s statements in front of the jury, Bourgade raison au rameighublic sur cette question. Les

should have been called “[a]bsent an unforeseen  juges Fish et Vallerand estimaient que, selon les

impediment or other satisfactory explanation” ecliirations du ministe public devant le jury,

(p. 222). | agree that the Crown’s conduct called Bourgade auwaitré” ci€ [TRADUCTION] «en

for an explanation, but Crown counsel explained I'absence d'ure@mepient im@vu ou de toute

that he believed Bourgade would not be a truthful ~ autre explication satisfaisante» (p. 336). Je recon-

witness. If the Crown’s explanation is believed (as  nais que la conduite duemgnpstblic refitait

it was), | think the trial judge was correct to shift  une explication, mais le substitut a exgligu”

the focus from the dispute about whether the wit-  croyait que Bourgade ne serait pa®unsin-

ness should be called to whether and what reme-ere. cJ'estime que, ayant cru l'explication du

dial steps needed to be taken to address any unfair-  emaigtiblic, le juge du pres avait raison de

ness created by the Crown’s change of position. cergidjue la question etait plus de savoir si
le ttmoin devaiefre ci€, mais alors celle de savoir
s'il y avait materea réparation, et si oui, laquelle,
pour rengdiera toute i®quig cause par le revire-
ment du ministte public.

At that stage, the trial court had a number of A cette€tape, le juge du pres disposait de plu- 17
options to address any unfairness created by the  sieurs moyens pedierentbute ikquig cau-
Crown’s change of position, as pointed out by ee gar le revirement du mirgs€ public, comme
L’Heureux-Dulg J. inCook, at para. 39: I'a soulignle juge L'Heureux-Dub dansCook,

précitt (au par. 39):

In my view, placing an obligation upon the Crown to A mon avis, forcer le ministe publica’ citer tous les

call all witnesses with information bearing on the caseemdihs qui posdent de l'information ayant un lien

would disrupt the inherent balance of our adversary sys- avec l'affaire rompritlibre interne de notre sys-

tem. | note, however, that the accused is also not oblige@me tontradictoire. Je note, toutefois, que I'aequs

to call the witness. . . [T]here are other options which plus n'est pas ebtig citer ledmoin. [...] [L'laccug’

are available to the accused in an appropriate case dispose d’autres moyens, dont, notamment, dans les cas
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including, but not limited to, asking the trial judge to qui s'gtpnt, celui de demander au juge du psode

call the witness, commenting in closing on the witness’ citer krnen’le ¢€moin, de commenter, lors de la

absence, or asking the trial judge to comment. [Empha- plaidoirie finale, I'abseneendin ©Hu de demander

sis in last sentence added.] au juge du gsate faire un commentaire. [Je souligne
dans la dergife phrase.]

It is these “other options” that we are required to  Ce sont ces «autres moyens» que nous devons exa-
address more fully in this case. miner ptusond en I'espce.

2. The Crown’s Conduct Did Not Amount to an 2. La conduite du ministere public n'équivalait
Abuse of Process pas a un abus de procédure

The Court recognized iG@ook that, in some cir- Dans l'argt Cook, notre Cour a reconnu que,
cumstances, a perverse or oppressive exercise of  dans certains cas, I'exequitieriot oppressif
the prosecutorial discretion could amount to an  du pouvoiratisariaire du poursuivant pouvait
abuse of process. Concern about the truthfulness efjuivaloira un abus de predure. Une @o6ccupa-

a witness is not a perverse consideration. In this tion relatilee sinetité d’'un €moin n'est pas

case, Crown counsel explained to the trial judge  une cenmdidh iréguliére. En I'espce, le sub-

why he did not wish to call Bourgade: stitut du procuresméggl a explige”au juge du
proes pourquoi il ne voulait pas faire entendre
Bourgade:

[TRANSLATION] Bourgade testified at the preliminary Bourgadeemaigre a I'enquéte peliminaire. Qu’'est-
inquiry. What do you want from me if | did not believe ce que vous voulez, moi, si je I'ai paslarfin’ de
him at the end of the preliminary inquiry? Am | going to I'eatpupEliminaire est-ce gu’on va me forcerlé
be forced to put him on the witness stand? mettre dansite?bo”

Fish J.A. found it hard to reconcile this explanation  Le juge Fish aesfiril était difficile de conci-
with Crown counsel’'s subsequent decision to put lier cette explication edclaiali ul€rieure du
Bourgade’s name on the list of Crown witnesses to  substitut d’inscrire le nom de Bourgade sur la liste
be called at trial if “he had already concluded that  desothsa charge devardtfe entendus au pro-
Bourgade was a liar” (p. 220). Even more damag-es ¢RADUCTION] «s'il avait dgja conclu que
ing were his subsequent affirmations in front of the ~ Bourgaédi i4n menteur» (p. 335). Ses affirma-
jury that Bourgade would be called. While | share tion®ridtires devant le jury selon lesquelles
some of Fish J.A.’s misgivings, the fact is the trial  Bourgade serait entaidmt”encore plus gju-
judge was there and accepted the explanation and  diciabdéese Idi"je partage certaineserves du
| am not prepared to find that Crown counsel mis-  juge Fish, il n’en reste pas moins que le juge du
led the trial court on this point. It is certainly possi- @®était B et qu'il a acceptl’explication; je ne
ble that Crown counsel went through the early  suis donc petsapconclure que le substitut a
stages of the trial with the intention of calling  troenlg’ juge du praogs sur cette question. Il se
Bourgade, and that it was only at the point of actu-  pegthien que le substitut ait eu I'intention, au
ally putting Bourgade in the witness box that he ebul” du proes, de faire entendre Bourgade, et
faced up to serious professional misgivings about  que ce soit seulement au moment deetedaire t’
asking the jury to rely on the man’s credibility. gner qu'il a eu elgesSes inqetudes, du point
de vue professionneh demander au jury de se
fonder sur la @dibilitt de 'homme.

The onus to establish an abuse of process on all incombe a I'accug de @&montrer I'abus de
balance of probabilities rests on an accusedi.  procddure selon la ppond&rance des probabis:
O’ Connor, [1995] 4 S.C.R. 411, at para. 69. As theR. ¢c. O’'Connor, [1995] 4 R.C.S. 411, au par. 69.
trial judge accepted Crown counsel’'s explanatiorEtant done” que le juge du pres’a acceptl’ex-
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that he did not call Bourgade because he consid-  plication du substitut du proanérat, gselon

ered him untruthful, there can be no question here  laquelle il n'a pas fait entendre Bourgade parce

of an abuse of process. Crown counsel, on this  qu'il pensait qu'il mentait, il netgegestion

view, was acting to protect the integrity of the d'abus de qio en I'espce. De ce point de

judicial system, not to compromise it. vue, le substitut cherehpioEger I'intgrité du
syseme judiciaire et non pas y porter atteinte.

L'Heureux-Dutg J. observed ook, supra, at Le juge L'Heureux-Dub’dit dans I'aret Cook, Y
para. 58, that “obliqgue motive” (the phrase used in ecit#, au par. 58, qu'un «motif inavew (expres-

Lemay, supra) generally implies improper conduct  sion utksdans I'aef Lemay, précitt) suppose

on the part of the Crown, and where it exists would erégalement un acte d'inconduite de la part du

likely give rise to a legitimate claim for an abuse  manistpublic et que, si tel est le cas, cela peut

of process. She added, however, that a concern donnea ligu cas d’abus de pedire. Elle

about the Crown’s motive that does not constitute  ajoute cependant qu’un doute au sujet des motifs

an abuse of process may nevertheless be a factor in  dueréngtblic ne constituant pas un abus de

deciding what remedial action is appropriate, pohge est @nmoins un facteur que le juge du

including the trial judge exercising his or her dis- m®@Eeut prendre en coneidfion pour dcider

cretion to have the witness called. de dparation appropgg, notamment I'exercice
de son pouvoir disetionnaire de faire entendre le
témoin.

Apart from his concern about Bourgade’s truth- |l est possible qu’hormis ses doutes sur laesinc 21
fulness, Crown counsel may have reasoned that e datBourgade, le substitut du procureemnégal
Riendeau’s evidence went into the record better ait estju€ le émoignage de Riendeau ressor-
than he expected and at that stage he had no desire  tait mieux qu'il ne I'avaiteprju’il n'ait pas
to expose it to inconsistent statements (which may  vaulcetteetape I'exposema “des dclarations
themselves have been untruthful) emanating from  divergentes djeutfausses) de la part de
Bourgade. If this was a concern that entered into  Bourgade. Si c’'est cela qué &didtision du
the exercise by Crown counsel of his discretion, it  substitut, il a agi comme aurait agi tout avocat pru-
is a concern shared by any prudent counsel faced dent qui eée@nper sa preuve decém efficace
with running his case effectively in an adversarial dans unemstcontradictoire. Le mingste
system. It is not the duty of the Crown to bend its  public n'est pas tenu de s’efforcer de aldamner -
efforts to provide the defence with the opportunity efesise la possibitt'de faire ressortir et d’exploi-
to develop and exploit potential conflicts in the ter les contradictions que peut compoegoda d”
prosecution’s testimony. This is the stuff of every-  tion demdins de la poursuite. Il s’agit de tac-
day trial tactics and hardly rises to the level of an  tiques habituelles duesproet on peut
“obligue motive”. Crown counsel is entitled to  difficilement parler de «motif ineawolle substi-
have a trial strategy and to modify it as the trial  tut a le droit d'avoir unegigalée proes et de la
unfolds, provided that the modification does not  modifier en cours de rout@purvu que la modifi-
result in unfairness to the accused. Where an ele- cation n’entraine aucune inéquité pour |’ accusé.
ment of prejudice results (as it did here), remedial En cas @admé (comme c’est le cas en l'es-

action is appropriate. gee), il y a lieua paration.

3. Was the Jury Entitled to Draw an Adverse 3. Lejury pouvait-il tirer une inférence défavora-
Inference from the Crown's Failure to Call ble de I'omission du ministere public de faire
Bourgade? entendre Bourgade?

Cook, supra, listed some possible options to rec- L'arret Cook, précité, énumere certains moyens 22

tify any prejudice created by the Crown’s failure to  permettant dedisma tout pgjudice caus par
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call a witness. These included a defence comment  I'omission du enénmiblic de faire entendre un
on that failure in its closing jury address. The pur- emeéin, notamment la possibditbour la éfense
pose of making such a comment to the jury isinev-  de commenter cette omission dans sofiretpos”
itably to invite the jury to draw an adverse infer-  au jury. Un tel commentaire \@saiblementa’
ence against the Crown’s case. The questions at inciter la jtirgr une inérence dfavorable au
this point are, therefore, What circumstances jus-  nargspublic. Les questions qui se posant °
tify such a comment, and What is the precise con-  @#ipe” sont donc: Quels cas justifient un tel

tent of the adverse inference against the Crown’'s  commentaire et en quoi consiste exacteeaent I'inf’

case that the defence is entitled to request? reptavatable que la efénse a le droit de
demander au jury de tirer?

Put at its highest, the Crown’s failure to call Au mieux, lI'omission du ministe public de
Bourgade could in theory have led the jury to draw  faire entendre Bourgade aecsifubment pu
the adverse inference that Bourgade's testimony, if  amener lajtirgr I'inference dfavorable que
called, would have been unfavourable to the dendignage de Bourgade (si on lavait fait
Crown. In my view, there was no basis to ask theemdigner) aurait nuia “la cause du ministé
jury to draw such a strong inference in this case. public. J’estime qu'eed&spen ne permettait

de demander au jury de tirer uneeirghce aussi
forte.

Neither the defence nor the Crown have sug- Ni la défense ni le ministe public n'ont laiss’

gested that Bourgade would in fact have offered entendre que Bourgade aurait en fait rendu un

exculpatory evidence. The “adverse inference”emadignage disculpatoire. Le principe de I'e@nf
principle is derived from ordinary logic and expe-  renetadorable» dtoule de la simple logique et
rience, and is not intended to punish a paty  de I'expérience et ne vise paspunir la partigui
exercises itsright not to call the witness by impos-  exerce son droit de ne pas faire entendre le témoin

ing an “adverse inference” which a trial judge in  en lui imposant unereinée dfavorable» que le
possession of the explanation for the decision con-  juge degraonhnaissant I'explication de cette
siders to be wholly unjustified. edision, considre enttrement injustiie.

The general rule developed in civil cases La regle grérale en magire civile relativement
respecting adverse inferences from failure to  ausr@rices efavorables fone€s sur 'omission
tender a witness goes back at leasBlatch v.  de faire entendre ueitioin remonte au moiresla
Archer (1774), 1 Cowp. 63, 98 E.R. 969, where, at ecidionBlatch c. Archer (1774), 1 Cowp. 63, 98
p. 65, Lord Mansfield stated: E.R. 968 /a p. 65, o’lord Mansfield a dit:

It is certainly a maxim that all evidence is to be weighed TRADUCTION] Il est certes bieetabli qu'un €moignage
according to the proof which it was in the power of one o Soupesen fonction de la preuve qu’'une partie

side to have produced, and in the power of the other to pouvait produire et que I'autre partie pouvait contredire.

have contradicted.

The principle applies in criminal cases, but with Le principe s'applique en maté criminelle,
due regard to the division of responsibilities mais saseme du partage des responsaisilit”
between the Crown and the defence, as explained entre lear@nmiblic et la eéfense, comme je
below. It is subject to many conditions. The party  I'explique plus loin. Ce principe est asswjetti °
against whom the adverse inference is sought may, = nombreuses conditions. La gartgavisng-
for example, give a satisfactory explanation for the  rerefavdbrable peut, par exemple, expliquer de
failure to call the witness as explained Rav.  fagon satisfaisante I'omission de faire entendre le
Rooke (1988), 40 C.C.C. (3d) 484 (B.C.C.A.), at entdin, comme l'a expliquTarrét R. c. Rooke
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p. 513, quotingMgmore on Evidence (Chadbourn  (1988), 40 C.C.C. (3d) 484 (C.A.C.-B),la
rev. 1979), vol. 2, at § 290: p. 513, en citdigmore on Evidence (Chadbourn
rev. 1979), vol. 2, au § 290:

In any event, the party affected by the inference may TRAQUCTION] De toute margre, la partie toud€ par
of courseexplain it away by showing circumstances 'arEnce peuevidemment laéfuter en exposant les
which otherwise account for his failure to produce the circonstances expliguant son omission de citer le
witness. There should be no limitation upon this right to emdin. Son droit d’explication ne doit paf€ limit,
explain, except that the trial judge is to be satisfied that sauf que le juge s pi@bstre convaincu que les
the circumstances thus offered would, in ordinary logic circonstancesessposhstitueraient, selon la simple
and experience, furnish a plausible reason for nonpro- logique etlierpé, une raison plausible pour 'ab-
duction. [ltalics in original; underlining added.] sence de citation. [En italique dans l'original; je sou-
ligne.]

The party in question may have no special La partie en question peut n’avoir aucun escc 2’

access to the potential witness. On the other hand, eciadp’au ¢moin €éventuel. D’autre part, la
the “missing proof” may lie in the “peculiar  «preuve manquante» pepertire du «pouvoir
power” of the party against whom the adverse particulier» de la partie pi” I'inBrence dfa-
inference is sought to be draw@raves v. United  vorable: Graves c. United Sates, 150 U.S. 118
Sates, 150 U.S. 118 (1893), at p. 121. In the latter (18833 p. 121. Dans ce dernier cas, il est plus
case there is a stronger basis for an adverse infer-  gudtfifirer une idfence dfavorable.

ence.

One must also be precise about the exact nature Il faut égalementefre pecis quanta’la nature 28
of the “adverse inference” sought to be drawn. In  exacte de dre@n€e dfavorable» recherel’

J. Sopinka, S. N. Lederman and A. W. Brydme  Dans J. Sopinka, S. N. Lederman et A. W. Bryant,
Law of Evidence in Canada (2nd ed. 1999), at The Law of Evidence in Canada (2¢ éd. 1999)a’la

p. 297, 8§ 6.321, it is pointed out that the failure to  p. 297, § 6.321, on souligne que l'omission de
call evidence may, depending on the circum- faire entendre eumighage peutedquivaloir,
stances, amount “to an implied admission that the  selon leTea®UCTION] «a I'aveu implicite que
evidence of the absent witness would be contrary epmsition duémoin absent seraitetivorablea’

to the party’s case, or at least would not support it”  la cause de la partie ou, du moins, qu’elle ne I'ap-
(emphasis added), as stated in the civil case of  puierait pas» (je souligne), comme il est enentionn”

Murray v. Saskatoon, [1952] 2 D.L.R. 499 (Sask.  dans I'affaire civilurray c. Saskatoon, [1952] 2
C.A)), at p. 506. The circumstances in which trial  D.L.R. 499 (C.A. Saska)p. 506. Les circons-
counsel decide not to call a particular withess may  tances dans lesquelles I'avocaedgide de
restrict the nature of the appropriate “adverse ne pas faire entenémaein fone peuvent res-
inference”. Experienced trial lawyers will often  treindre la nature de Bxémite dfavorable» qui
decide against calling an available witness because  pewcenldf. Les plaideurs eepments dci-

the point has been adequately covered by another  dent souvent de ne pas faire entamioenun t’
witness, or an honest witness has a poor demean-  disponible parce qu'ureraofre & éja traig

our, or other factors unrelated to the truth of the ecadtement de la question, parce quemdin
testimony. Other jurisdictions also recognize that let@npourrait faire mauvaise impression ou
in many cases the most that can be inferred is that  pour d'autres raisons n’ayantvoieravec la

the testimony would not have been helpful to a eraci€ du €moignage. Dans d’autres ressorts, |l
party, not necessarily that it would have been estadmis que, dans de nombreux cas, @ peut inf’
adverseUnited Sates v. Hines, 470 F.2d 225 (3rd  rer au mieux que éentignage n'aurait paste a

Cir. 1972), at p. 230certiorari denied, 410 U.S.  l'avantage de la partie, et non passsairement
968 (1973); and the Australian cases ke qu'il auraitétt défavorableUnited Sates c. Hines,
Group Ltd. (in Liquidation) v. Pilmer & Ors, 470 F.2d 225 (3rd Cir. 19723, la p. 230¢certio-
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[1998] A.S.O.U. 6529 (QL), and’'Donnell v. rari refus, 410 U.S. 968 (1973); et legsdaiSions

Reichard, [1975] V.R. 916 (S.C.), at p. 929. australiendege Group Ltd. (in Liquidation) c.
Pilmer & Ors, [1998] A.S.0.U. 6529 (QL), et
O’'Donnell c. Reichard, [1975] V.R. 916 (S.C.)a"
la p. 929.

Applying these principles to the present facts, Appliquant ces principes aux faits de la@gehte
| think that if Crown counsel's explanation of his  affaire, jestime que, si on accepte I'explication
change of intention is accepted, the Crown acted in  fournie par le substitut du proemésal guant
accordance with its ethical responsibilities, and ara son volte-face, le mineté public a agi confor-
adverse inference that Bourgade would have given ememta ses obligations en met€ déthique et
evidence unfavourable to the Crown would not be  unerémice dfavorable selon laguelle Bourgade
justified. If nothing had been said about Bourgade  aurait rendernaighage éfavorable au minis-
to the jury, that would have been an end to theere public ne serait pas justii’ Si rien n'avaiete
matter. The complicating factor is that Crown  dit au jury au sujet de Bourgade, la question ne se
counsel, despite his misgivings, twice announced  serait p&e.pbhe” prol#ime gside dans le fait
to the jury that Bourgade would be called, and  queepit de sesaserves, le substitut a annenc’
these announcements perhaps led the jury to antick deux reprises au jury lerioignage de Bourgade
pate that the Crown’s case was stronger than it et que, par suite de ces annonces, le jury s’attendait
turned out to be. It is because of those announce- gbeus"ce que la preuve du mirest public
ments that | think a defence comment would have  soit plus forte que ce que&leCaest en raison
been appropriate. de ces annonces que j'estime qu’'un commentaire

de la @fense auraiett justifié.

Crown counsel’'s comment had produced an ele- Les commentaires du substitut du procureur
ment of prejudice by asserting the existence of cor-eréigl avaient caesun certain mjudice du fait
roborative evidence. An adverse inference of  gu'ils affirmaient I'existence efmaighage cor-
“unhelpfulness” would have been a fair result of  roborant. Urerénte dfavorable que cesthoi-

the Crown’s failure to substantiate its assertion. gnage n'aéatson avantage aura&i€ justifieé
du fait que le minigre public n’a pagtaye cette
affirmation.

4. Wasthe Defence Therefore Entitled to Comment 4. La défense avait-elle donc le droit de commen-
on the Crown’s Change of Position in its Jury ter le revirement du ministére public dans son
Address? exposeé au jury?

The defence was asked by the trial judge to state Le juge du proes a demarala I'avocat de la
precisely what he intended to say to the jury abouteferse de gciser ce qu'il avait I'intention de dire
the missing witness. Defence counsel made clear au jury au sujet de I'abserogoiiuannone’
the very limited nature of his proposed comment: L'avocat a egpdlaifement la pogg tes limi-

tée du commentaire gu'il voulait faire:

[TRANSLATION] All that | want to point out to the jury is Tout ce que je veux souligner au jury, c'est qu’on aurait
that we would have been perhaps more enlightened if gimE® davantageclaigs si le ministfe public

the Crown had called Mr. Bourgade who, according to avaitegaibigner monsieur Bourgade qui, selon mon-

Mr. Riendeau, was present when St-Pierre returned to sieur Riendetl, pEsent lorsque St-Pierre est

the scene. Mr. St-Pierre could have been called, Mr. St- retaumnles lieux. On aurait pu faire entendre mon-
Pierre who was at the scene of the incident, according to sieur St-Pierre, monsieur St-Pierre qui est sur les lieux
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what Mr. Riendeau said. Why did the Crown not call lors de rlincident, selon ce que nous dit monsieur
these witnesses? Period. Riendeau. Pourquoi la Couronne n’a-t-elle pas fait
entendre cesethoins-&? Point.

(I note, parenthetically, that none of the judges (Je souligne en passant qu'aucun des juges n'a
accepted the defence objection to the Crown’s fail-  aecéghjection de la dfense relativa 'omis-
ure to call St-Pierre, whose evidence had been  sion du emmigtiblic de citer St-Pierre, dont le
rejected as untruthful in other Superior Court pro- emaoignage avait rejet en raison de sa fausset”
ceedings.) par la Cour saipéure dans une autre instance.)

The trial judge took the view that even this lim- Le juge du proes a estira’que nefne ce simple 32
ited defence comment would contradict his stan- commentaire deefensg” aurait contredit la
dard jury instruction on the matter of calling wit-  directive habituelle qu’il donne au jury au sujet de
nesses, as follows: la comparution desaeins:

[TRANSLATION] In a criminal trial, the Crown is not Lors d'un pesccriminel, la Couronne n’est pas obli-
obliged to call all the witnesses who may have knowl- ee dé faire entendre tous lesndins qui peuvent avoir
edge of the questions in issue.The accused is no une connaissance des questions en litige [. . .] E'accus’
more obliged than the Crown in this regard. At this n'a pas plus d’'obligation que la Coaroetagard.A
point in time, the Crown’s case as well as the accused’s ce moment-ci, la preuve de la Couronne, aussi bien que
case is closed. Even if you would like the evidence to be [celle] de Imcessclose. Fime si vous eSireriez
more complete on certain points, you will have to render gue la preuve soit plusompl certains points, il
a verdict on the evidence as it is at this time. vous faudra rendre un verdict sur la preuve telle que

faite & date.

The trial judge therefore said that if defence coun-  Le juge dwepradonc dit que, si 'avocat de la
sel made the proposed comment (reproducedefende faisait le commentaireept (susmen-
above), the trial judge would instruct the jury that tieprl informerait le jury gu'iletait également

it was equally open to the defence to call loisialdéa d&Efense de faire entendre Bourgade.
Bourgade. The trial judge’s comment had the  Cetezlatation a pour effet d’emepher la
effect of precluding the defence from commenting efedse de commenter la faiblesse de la preuve du
on a weakness in the Crown’s case, and thereby  maigiublic et a doneliminé la Eparation
took away the appropriate remedy to address any  appeopour reradier a toute i®quig cause
unfairness created by the Crown’s conduct. par la conduite du eneigtiblic.

The trial judge’s reaction (as well as his stan- La réaction du juge du pres’(de refne que sa 33

dard charge that “[t{lhe accusednzmore obliged  directive normale selon laquelle «[l]'aceusa
than the Crown in this regard” (emphasis added)pas plus d'obligation que la Couronre cetegard»
wrongly equated the position of the Crown and the  (italiquesegputettaita’tort sur le rafne pied
defence. The accused, on these facts, was not la position duenginpiblic et celle de la
“obliged” at all. He was entitled to the presump- efatise. D'apgs ces faits, I'accesh'était pas du
tion of innocence and the burden was on the tout «@blif"avait droita’la pesomption d'in-
Crown to prove him guilty beyond a reasonable  nocence et il incombait auem@nmiblic de
doubt. The Crown had a burden of proof to dis-  prouver sa culgabdits de tout doute raisonna-
charge andwvas obliged to call withesses to deal ble. Celui-ci avait la charge de la pre@atet
with the disputed factsWigmore on Evidence, obligé de faire entendre desntdins au sujet des
supra, at 8 290, underlines the importance of the  faits en litiggmore on Evidence, op. cit., au §
burden of proof in relation to the adverse inference 290, souligne I'importance du fardeau de la preuve
issue: relativementa "la question de la conclusion
défavorable:
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The opponent whose case is a denial of the other TRADDCTION] La partie dont la preuve consiste °
party’s affirmation has ndourden of persuading the réfuter les akbgations de I'autre partie n'a piafardeau
jury. A party may legally sit inactive, and expect the de convaincre le jury. Du point de vue juridique, une
proponent to prove his own case. Therefore, until the partie peut demeurer inactive et attendre que le propo-
burden of producing evidence has shifted, the opponent etablisse sa propre preuve. Jusqu'aplacement
has no call to bring forward any evidence at all, and du fardeau de production de la preuve, 'opposant n'est
may go to the jury trusting solely to the weakness of the donc pas tenu de produire elégttpre de preuve
first party’s evidence. Hence, though he takes a risk in gue ce soit et peesaet@rdevant le jury en se fon-
so doing, yet his failure to produce evidence cannot at dant uniquement sur la faiblesse de la preuve du propo-
this stage afford any inference as to his lack of it; other- sant. Paqu@mty; refe s'il prend un risque en agis-

wise the first party would virtually be evading his legiti- sant de la sorte, il n’en reste pas moins que son omission
mate burden. This distinction has been recognized and is de produglemiests de preuve ne peut pas permet-
reasonable. [ltalics in original; underlining added.] areetteetape que des conclusions soiergées relati-

vementa I'absence de preuve; autrement, le proposant
échapperait pour ainsi dire au fardeagitime qui lui
incombe. Cette distinction est reconnue et raisonnable.
[En italique dans l'original; je souligne.]

In light of the importance of Bourgade’s Compte tenu de l'importance de la «corrobora-
expected “corroboration”, and the emphasis put on  tioewys 'de Bourgade et du fait que le minis-
it by the Crown in its opening statement, it was eretpublic a insist’sur celle-ci dans son exgos’
open to the defence to comment on the “missing elimpmaire, il était loisiblea la dfense de com-
witness” as well as any other aspect of the menter I'absencenrthint’annone’et tout autre
Crown’s case that might lead to a reasonable aspect de la preuve dermipigblic pouvant
doubt. The defence, it will be recalled, merely  susciter un doute raisonnable. Il faut rappeler que
wanted to point out to the jury “that we would lefeise voulait simplement faire remarquer au
have been perhaps more enlightened if the Crown  jury «qu’on auraiefpedts” davantageclaigs
had called Mr. Bourgade who, according to Mr.  si le mamstublic avait faitdmoigner monsieur
Riendeau, was present when St-Pierre returned to  Bourgade qui, selon monsieur Rédaidgnd:, ~
the scene”. The right of the defence to make sucha  sent lorsque St-Pierre est iiodes’ lieux».
comment was not dependent on showing the Le droit defemsé de faire un tel commentaire
Crown had acted on an “oblique motive” in failing  repdhdait pas de laedionstration que le minis-
to call the expected witness. In its opening theere public avait agi selon un «motif inaesuéen
Crown apparently considered it necessary to call omettant de faire enteneneole pPevu. Dans
Bourgade to make its case, and had then failed to  soneepgbininaire, le ministte public consi-
call Bourgade, arguably acknowledging by its eralf apparemmentegéssaire de faire entendre
reversal of plans that the case presented against the Bourgaditgindinisa preuve mais ensuite ne I'a
respondent was not as broadly based as originally  pasaiimedmoin, reconnaissant peetré par
anticipated. This was relevant information for the  son changement dmgirgtie la preuve @séen-
jury to consider. The Crown, not the defence, toldee tontre I'inting” ne reposait pas sur un fonde-
the jury about the existence of Bourgade and that ment aussi large que ce qu’'il avait initialement
he would be part of the Crown’s case. The defence eviprll s’agissaitd de renseignements pertinents
was entitled to suggest to the jury that the failure ta portera I'attention du jury. C’est le ministe
call Bourgade left an unspecified hole in the public, et non pasféasié, qui a informle jury
Crown’s proof. de 'existence de Bourgade et du fait qu'il le cite-

rait comme é¢moin. La @fense avait le droit de

faire valoir au jury que 'omission de faire enten-
dre Bourgade avait laigsin vide dans la preuve
du minisgre public.
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The defence, for the reasons mentioned, was not Pour les motifs susmentioes, la @fense 3°
entitled to suggest that an adverse inference should  n’avait pas le droit de recommander deetirer I'inf’
be drawn that the testimony of Bourgade would rerefavibrable que leethoignage de Bourgade
have been favourable to the respondent, but aet@aitavorablea I'intimé, mais I'avocat de la
defence counsel specifically disavowed any inten- efedSe a expressient n& toute intention d’aller
tion of going that far. aussi loin.

The right of the defence to address the jury on Le droit de la dfense de parler au jury de ce que""6
what the Crown chooses to put before the jury is  le ner@gbublic choisit de lui soumettre est fon-
fundamental to a fair trial and should only be lim-  damental pour le easeamuitable du praes et
ited for good and sufficient reason. There was no  need@tlimit que pour des motifs valables et
such reason here. suffisants. Il n’y avait aucun motif de la sorte en

I'espece.

5. Did the Trial Judge Err by Failing to Deal in 5. Le juge du procés a-t-il commis une erreur en

His Jury Instructions With the Crown’s Failure ne donnant aucune directive au jury au sujet de
to Call Bourgade? I’omission du ministere public de faire entendre
Bourgade?

In Cook, supra, L'Heureux-Dul& J. mentioned Dans l'arét Cook, précité, le juge L'Heureux- 37
that one option “in an appropriate case” would be  @®dl; «dans les cas qui s'ygbeht», consiste-
for the trial judge to comment in his or her instruc-  rait pour le juge diepsbcommenter dans son
tion to the jury on the missing witness (para. 39). eep@si jury l'absence duemioin annone’
An instruction by the trial judge is more significant  (par. 39). Une directive du juge despest plus
than a defence comment because it lends the importante qu'un commentairefdada garce
judge’s authority to what would otherwise be  qu’'elle evafl'autori€ du jugea’ce qui ne serait
merely a piece of defence advocacy. As pointed  autrement qu’un argumenteafensed Comme
out by Robert J.A. in this appeal, the reference in  I'a soallgrjuge Robert en I'espe, la mention
Cook to an “appropriate case” invokes the prior  dans é¢a@bok des «cas qui S’y ptént» s’'ap-
jurisprudence which warns of the dangers of com-  puie sur lets angrieurs mettant en garde con-
mentary by the trial judge on what is, in effect, tre les dangers que comportent les commentaires
counsel’s conduct of the case.Rnv. Zehr (1980), du juge du pres sur ce qui est, en fait, la conduite
54 C.C.C. (2d) 65 (Ont. C.A.), Brooke J.A. empha-  de I'affaire par les avocats. DaesR.arrZehr
sized this point, at p. 68: (1980), 54 C.C.C. (2d) 65 (C.A. Ont.), le juge

Brooke a souliga’ce point#&'la p. 68):

While permissible in some cases, comment on the fail-TRAUCTION] Bien qu’ils puissenefre permis dans cer-
ure to call a witness should only be used with great cau- tains cas, les commentaires sur I'omission de faire
tion. This kind of comment from a trial Judge can seri- entendreemmoit’ ne doiventetre utili€s qu’avec
ously affect what might otherwise be the jury's beaucoup de prudence. Ce genre de commentaires de la
assessment of the credibility of those who do testify and part du juge desppeat influencer grandement ce
perhaps, more importantly the integrity of the case. qui autrement patreaitévaluation, par le jury, de
Such comment and instruction whether referable to the  ddikilité des émoins et peuette, ce qui est plus
prosecution or the defence is really a comment on the important, dmgyfitatde la preuve. Qu'ils se rappor-
conduct of the case and the instruction gives it some evi- atenpoursuite oa la &Efense, les commentaires de
dentiary significance. cette nature portent eslit® sur la conduite de l'affaire

et la directive leur coefe de I'importance au niveau de

la preuve.
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A similar caution was expressed by Martin J.A. Une mise en garde similaire e “faite par le
in R. v. Koffman and Hirschler (1985), 20 C.C.C.  juge Martin dariR c. Koffman and Hirschler
(3d) 232 (Ont. C.A.); and by Esson J.A.Rooke,  (1985), 20 C.C.C. (3d) 232 (C.A. Ont.); et par le
supra, at pp. 517-18. juge Esson daReoke, précite, aux pp. 517 et

518.

It is clear from these authorities that it will 1l ressort de ces a@tS que les cas «seepgfont»
rarely be “appropriate” for the trial judge to com-  raremante que le juge du pres commente
ment on the failure of the Crown to call a particu-  I'omission du n@respublic de faire entendre un
lar witness, and even more rare to do so withemdin done’et, encore plus raremeatcé qu'il le
respect to the defence. As Brooke J.A. went onto  fasse dans le cas efenlsedComme le juge
say inZehr, supra, at pp. 68-69: Brooke l'a ajomitdans I'aret Zehr, précité (aux

pp. 68 et 69):

There are many reasons why counsel may choose not toRADUCTION] Il y a de nombreuses raisons pour les-
call a witness, and our Courts will rarely question the quelles un avocatqmdérdde ne pas faire entendre
decision of counsel, for the system proceeds on the basis ermaint” et nos tribunaux remettront rarement en
that counsel conducts the case. Often a witness is not questioacikiod” de l'avocat puisque le syste
called, and if the reason was known it would not justify repose sur le fondement que I'avocattresdenaa
an instruction that an adverse inference might be drawn preuve. Il arrive souvent euraim the soit pas
from the witness not being called. Of importance under entendu et que, si la ragétait eonhue, cela ne justi-
our system, counsel is not called upon, or indeed per- fierait pas une directive selon laquelleereneeinf’
mitted, to explain his conduct of a case [to the jury]. efadorable pourraietie tige de ce fait. Chose impor-
tante dans notre systhe, I'avocat n'est pas tenu, et n'a
méme pas le droit, d’expliquer sa conduite de I'affaire
[au jury].

Nevertheless, cases calling for judicial comment  Des easssitant des commentaires de la part du
will arise. Here, for instance, if defence counsel juge ssemteront @anmoins. En I'egxe, par
had not been content to pick holes in the prosecu-  exemple, si l'avocat déetsedhe stait pas
tion’s case and had gone further to suggest that an  cerdenfdire ressortir les failles que comporte
adverse inference could appropriately be drawn la preuve de la poursuite ettayasqia pe-
that Bourgade's evidence, if called, would have tendre qu’on auraitjpste titre tirer I'in€rence
supported the respondent, a correcting instructionefawirable que leethoignage de Bourgade (si ce
would have been warranted. An inappropriate  dernier @mientendu) aurait appey’intime,
comment by Crown counsel on a missing defence  une directive corrective etargiistifiée. De
witness would similarly warrant a judicial correc- emé, un commentaire inapprapdu substitut du
tion: R. v. Dupuis (1995), 98 C.C.C. (3d) 496 (Ont.  procureuergral sur l'absence d'unemoin
C.A). annone’ par la éfense aurait justidi’'une correc-
tion de la part du jugeR. c. Dupuis (1995), 98
C.C.C. (3d) 496 (C.A. Ont.).

Much, of course, must be left to the discretion of Le juge du proes doit naturellement jouir d’'une
the trial judge who has a “feel” for the nuances of  grande latitude, car il est bien en mesu d'appr’
the trial as it proceeds, and is in the best positionto  cier les nuances @sl lpreade sonetbulement
ensure its fairness. Here defence counsel was et est le mieexpolacen assurer le came’
effectively prevented from alluding to the missing equitable. En I'espce, on a effectivement eeg®
Bourgade. Neither defence nor prosecution made  I'avocat defdas# de faire allusica I'absence
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any comment and thus no “correction” was called adin annone, Bourgade. Ni laefense ni la
for. poursuite n’ont fait de commentaire, de sorte
gu'aucune «correction» @tait requise.

6. Did the Trial Judge Err in Failing to Warnthe 6. Le juge du proces a-t-il commis une erreur en

Jury Specifically to Disregard Crown Counsel’s omettant d’avertir expressement le jury de ne
Opening Satement Regarding the Nature of pas tenir compte de |I'exposé préliminaire du
Bourgade's Evidence? ministére public relativement a la nature du

témoignage de Bourgade?
The trial judge gave the jury the usual instruc- Le juge du proes a done’au jury la directive 41
tion that statements by counsel do not constitute  habituelle, selon laquelle lessedpssavocats
evidence, but did not specifically link this instruc-  ne constituent pagl@esents de preuve, mais il
tion to Crown counsel's opening statement that ne I'a pas dixpresshenta I'expo€ peElimi-
[TRANSLATION] “You will hear two people, naire du substitut du procure@régdl, selon
Riendeau and Bourgade, who heard the accused lequel «Vous entendrez deux personnes, soit
announce his intention to get rid of two of the vic-  Riendeau et Bourgade, qui ont entenduel'accus’
tims, Leblanc and Lemieux, and were there when annoncer son intention dbasemsker de deux
he made certain preparations for that crime”  des victimes, soit Leblanc et Lemieux, et faire en
(emphasis added). gsénce de ces deuxtertaines @parations pour

ce crime-b» (je souligne).

Although this statement signalled the nature of Bien que cette eflaration ait indige’la nature #2
Bourgade’s evidence, it did not add anything of  dmdignage de Bourgade, elle n’a rien agout”
substance to what the jury was told it could expect  d'imporané qu’'on avait dit au jury relative-
to hear from Riendeau, who was subsequently = mentraoitinage @vu de Riendeau, qui a par
called. In other words, Bourgade was presented to  la sitentendu. En d’autres termes, Bourgade
the jury as a corroborative witness who could sup- etta¥crit au jury comme urethoin corroborant,
port in some respects, but not go beyond, qui pouvait appuyemi@ghage de Riendeau °
Riendeau’s evidence. The trial judge dealt at cergasds, mais sans aller plus loin que celui-
length in his instruction with the dangers of relying  ci. Dans sa directive, le juge des@dongue-
on Riendeau’s uncorroborated testimony, includ- mentepdels dangers de se fier ambignage
ing the warning contemplated iWVetrovec v.  non corrobog” de Riendeau et a notamment fait la
The Queen, [1982] 1 S.C.R. 811. In my view, the  mise en gardeeeviglans I'aef Vetrovec c.
trial judge’'s decision to deal with the problem La Reine, [1982] 1 R.C.S. 811. Je suis d'avis que
raised by the Crown’s opening with \égtrovec  la décision du juge du pres de egler le prokdme
warning rather than by dealing specifically with  soelegvéar le minisgtfe public dans son expos’
the missing Bourgade was within the ambit of his eliprinaire par une mise en garde de tyfso-
discretion. vec plutbt que d’aborder gcig€ment la question

de I'absence duethoin annone, Bourgade, rele-
vait de son pouvoir disetionnaire.

7. Error of the Trial Judge 7. L'erreur du juge du proces

| therefore agree that the trial judge erred in Je conviens donc que le juge du @®& com- 43
effectively (if not explicitly) preventing defence  mis une erreur lorsqu’il a de fait (voire amn fa,
counsel from commenting on the missing withess  explicite)eehgpl’avocat de la efense de com-
Bourgade, but otherwise | would reject, for these  menter I'absencendoint”annone,” Bourgade,
reasons and the reasons given by Robert J.A., the  mais jeesmimoins d’avis de rejeter, pour les
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various additional objections to the fairness of the espnts motifs et pour les motifs pronesgar le
trial urged by the respondent in the main appeal juge Robert, les divers autres arguments selon
and in his cross-appeal. lesquels le peogtait irBquitable et qui oneté
soulees par lintimé dans le cadre du pourvoi
principal et de son pourvoi incident.

8. Availability of the Curative Proviso in This
Case

8. L'application de la disposition réparatrice dans
la présente affaire

44

45

Section 686 of theCriminal Code (variously
called “the curative proviso” or “the proviso”)
allows an appellate court to dismiss an appeal not-
withstanding that “the appeal might be decided in

L'article 686 duCode criminel (appe€ indis-
tinctement «la dispositigparatrice» ou «la dis-

position») paroret Cour d’appel de rejeter un
appel malgrfait que «l'appel pourraietfe

favour of the appellant” on an error of law if the ecité en faveur de I'appelant» en raison d'une

court is of the opinion that “no substantial wrong
or miscarriage of justice has occurred”. More pre-
cisely, the relevant text of s. 686 provides as fol-
lows:

erreur de droit si la cour est d’avis «qu’aucun tort
important ou aucune erreur judiciaire grave ne
s'est produit». Pacsshment, les parties perti-

nentes de l'art. 686 @vdient ce qui suit:

686. (1) On the hearing of an appeal against a convic- 686. (1) Lors de I'audition d’'un appel d'uneedara-

tion or against a verdict that the appellant is unfit to
stand trial or not criminally responsible on account of
mental disorder, the court of appeal

(@) may allow the appeal where it is of the opinion
that

(ii) the judgment of the trial court should be set
aside on the ground of a wrong decision on a ques-
tion of law,

(b) may dismiss the appeal where

(iii) notwithstanding that the court is of the opinion
that on any ground mentioned in subparagraph
(a)(ii) the appeal might be decided in favour of the
appellant, it is of the opinion that no substantial
wrong or miscarriage of justice has occurred;

tion de culpallit’d’'un verdict d’inaptituda Subir
son ggogu de non-responsaldlittriminelle pour

cause de troubles mentaux, la cour d’appel:

a) peut admettre I'appel, si elle est d’avis, selon le
cas:

(i) que le jugement du tribunal deepzeims-
tance detvesdtare pour le motif qu'il consti-
tue une eCision erropé sur une question de droit,

b) peut rejeter I'appel, dans I'un ou l'autre des cas
suivants:

(iii) bien qu’elle estime que, pour un motif men-
#doan’ sous-aled a)(ii), I'appel pourrait €tre
ecidd en faveur de l'appelant, elle est d'avis
gu’aucun tort important ou aucune erreur judiciaire
grave ne s’est produit;

In its written submissions to the Quebec Court Dans le nemoire qu'il a soumis la Cour d’ap-

of Appeal, the Crown defended the rulings of the
trial judge on their merits and did not raise the cur-
ative proviso as an alternative submission. The
possibility of its application was raised in oral
argument by that court, and belatedly pursued by
the Crown. The respondent contends that, in these
circumstances, the Court of Appeal did not have

pel deb@o, le minigfe public a dfendu le
biendotels dcisions du juge du pres’et n'a
pas imvaogu disposition @paratrice en tant
gu’'argument subsidiaire. La possitglit’appli-
cation de cette dispostiomantionee par la
Cour d’'appel lors des plaidoieds iavagi€e
tardivement par le enénigiublic. L'inting
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the authority to apply s. 686(b)(iii). He relies  pgtend que, dans ces circonstances, la Cour d’ap-
primarily on two recent decisions of this Court:  pel n'avait pas le pouvoir d’appliquer le sous-al.
R. v. Pétel, [1994] 1 S.C.R. 3, anR. v. McMaster, 686(1))(ii)). Il se fonde principalement sur deux
[1996] 1 S.C.R. 740. In theétel case, Lamer C.J.  @tsS Ecents de notre CouR. c. Pétel, [1994]
found that the trial judge had erred in the answer 1 R.C.S. B, et McMaster, [1996] 1 R.C.S.
he provided to a question from the jury and  740. Dansetd®éfel, le juge en chef Lamer a
declined to apply the curative proviso of t.émi-  conclu que le juge du pres avait commis une
nal Code, stating, at p. 17: erreur dans éponse qu'il avait fournie au jury et
a refug d’'appliquer la dispositioneparatrice du
Code crimindl, disant, ce qui suita(la p. 17):

In the Court of Appeal and in this Court, however, coun- Cependant, en Cour d’appel et devant cette Cour, le pro-

sel for the Crown did not argue that, given the evidence cureur de la Couronne n'a magusaidiegarda la

in this case, no substantial wrong or miscarriage of jus- preuve eredesjl’ ne tait produit aucun tort

tice occurred, and that s. 686())(ii)) of the Criminal important ou aucune erreur judiciaire grave, donnant

Code should thus be applied. The Crown has the burden ainsi ouvertiapplication du sous-al. 686Jiii)

of showing that this provision is applicabl@olpitts v. du Code criminel. La Couronne a le fardeau denddn-

The Queen, [1965] S.C.R. 739. This Court cannot apply trer que cette disposition est appl@alplés c. The

it proprio motu. Having found an error of law in the Queen, [1965] R.C.S. 739. Cette Cour ne saurait I'invo-

judge’s answer to the question by the jury, | must queprio motu. Ayant consta I'erreur de droit dans

accordingly dismiss the appeal and affirm the order for efmse du juge la question du jury, je dois donc

a new trial. [Emphasis added.] rejeter I'appel et confirmer I'ordonnance de nouveau
proces. [Je souligne.]

In the McMaster appeal, Lamer C.J. relied on the  Dans le pouMdilaster, le juge en chef Lamer

above passage and ordered a new trial for both  s’es¢ faundl’'extrait susmentioenét a ordonm”

appellants. Again, the Crown had not raised la tenue d'un nouveaesgroar les deux appe-

s. 686(1)b)(ii)) of the Code in argument. lants. Dans cette affaire, le maristpublic n’avait
pas invoge non plus le sous-al. 686[){ii) du
Code dans son argumentation.

This aspect of the respondent’'s argument must Cette facette de I'argumentation de I'inéndoit 46

be rejected. The onus rests upon the Crown to sagtre réje¢e. Il incombe au ministé public de con-

isfy the court that there is no reasonable possibility  vaincre la cour qu’il N’y a aucune pessbilit”

that the verdict would have been different had the  sonnable que le verdité eifférent si le juge

trial judge not committed an error of law. Itis true  du po@’avait pas commis d’erreur de droit. Il

that if the Crown does not offer the court oral or  est vrai que, si le emmiptiblic @cide de ne pas
written submissions with respect to the application espnter d’argument oral @grit sur I'application

of this statutory provision, the court will not de cette disposition, la cour ne remettra pas en
second-guess that exercise of the prosecutor’'s dis-  question I'exercice de ce pouwvetiomiissre
cretion. That being said, Lamer C.J. did not sug-  du poursuivant. Cela dit, le juge en chef Lamer n'a
gest inPétel or McMaster that it would be wrong  pas sous-entendu dagtsl ou McMaster qu’une

for a Court of Appeal to raise the issue of the cura-  cour d’appel aurait tort de soulever la question de
tive proviso, and leave the ultimate decision up to  la disposiéparatrice et de laisser le miweist’

the Crown. The Court would be failing its institu-  public prendredeigion finale. La cour manque-
tional responsibilities by withholding such a sug- raitsés responsab##’ institutionnelles en ne
gestion in circumstances where it thought the issue  soulevant pas la question dans lesellas o°
ought at least to be considered. Ordering a new  estime que celle-ci devrait aletr@ingse en

trial raises significant issues for the administration  casitidbn. Ordonner la tenue d'un nouveau

of justice and the proper allocation of resources. qv@EDUWVe des questions importantes relative-
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Where the evidence against an accused is powerful — ankatministration de la justice aetl’affecta-

and there is no realistic possibility that a new trial  tioecadite des ressources. Si la preuve contre

would produce a different verdict, it is manifestly  I'aceusst forte et qu'il n'y a aucune possilalit®

in the public interest to avoid the cost and delay ofealiste qu'un nouveau pres aboutissa un ver-

further proceedings. Parliament has so provided. dicerdifit, il est manifestement dans K&t
public d'éviter les cafs et retards qu’entmrént
des proedures suppinentaires. C'est ce que le
legislateur a @vu.

The facts of this appeal differ from those in Les faits du pg§ent pourvoi sont défents des
Pétel or McMaster. While Crown counsel did not  affairé2tel et McMaster. Méme si le minigre
raise the curative proviso in his written material to  public n'a pas seukewdisposition eparatrice
the Court of Appeal, he did so during his oral argu-  dansemaire qu’il a soumisi la Cour d’appel,
ment. As Robert J.A. notes at pp. 277-78: il 'a fait pendant sa plaidoirie. Comme le juge
Robert le souligne (aux pp. 391 et 392):

[TRANSLATION] However, the [Crown] at the hearing Cependant [le mengspublic], au cours de I'audition,
before us raised the application of the curative proviso a soudevant nous I'application de la disposition
and advanced reasons which tend to show that thesparatfrice et psSen¢” des motifs tendard Emontrer
[accused] had not suffered any prejudice from the error que I'lekais’subi aucun pjldice de I'erreur com-

committed. mise.

Counsel for the [Crown] argued that if there was an En effet, le [mirigtiblic] a plaid'que si erreur il
error, this error had not caused the [accused] any y avait, cette erreur n'aveitacaus’ mEjudice a
prejudice. [Emphasis added.] I'lac&]sJe souligne.]

The Crown having accepted the court’s invitation  Ayant aec8jptvitation de la cour d’invoquer le

to invoke s. 686(1l)(iii) at the time of the hear-  sous-al. 686{{}i) a I'audience, le ministre

ing, it went on to attempt to satisfy the onus, and  public a alows ders’acquitter de la charge de la

joined issue on that point with the defence. In  preuve et a denwilitestation avec leefénse

these circumstances, there is no valid procedural  sur cette question. Dans les circonstances, rien ne

objection to the Court of Appeal, after considering  permet de contester validemenedupeostivie

the submissions of both sides, addressing the issue  par la Cour d’appel lorsesiegvapr examia”

whether no substantial wrong or miscarriage of  les arguments des parties, elle s'est sendh’

justice had occurred. question de savoir si un tort important ou une
erreur judiciaire grave stait produit.

9. Application of Section 686(1)(b)(iii) to the 9. L’application du sous-al. 686(1)b)(iii) aux faits
Facts of This Case de la présente affaire

In this Court, the Crown conceded that the trial Devant notre Cour, le mineté public a admis
judge’s conduct amounted, for all practical pur- que la conduite du juge desgiggivalait, en
poses, to a refusal of defence counsel’s request to  fait, au refus de faira dhodemande de la
address the jury on the issue of the Crown’s failure efeSe d’aborder avec le jury la question de
to deliver on its stated and restated intention to call ~ I'omission de donneasgteintention e€lage
Bourgade. The question at this stage is whether ei#tdé de faire entendre Bourgade. La question
there is any reasonable possibility that the verdict  qui se @daepEsenteetape est de savoir s'il
would have been different if this error had not  existe une possitdiisonnable que le verdiaite”
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been madeR. v. Bevan, [1993] 2 S.C.R. 59%er  été différent si cette erreur n'avait pag ‘com-
Major J., at pp. 616-17. mis&. c. Bevan, [1993] 2 R.C.S. 599, le juge
Major, aux pp. 616 et 617.

In my view, the curative proviso applies in this A mon avis, la dispositioreparatrice s'applique 49
case because | do not think that the respondent suf-  erd®spar je ne crois pas que l'erreur du juge
fered any significant prejudice to the fairness of  ait eaws pejudice important I'équig du pro-
his trial by reason of the judge’s error. Bourgade’s es de l'intin€. Le Emoignage de Bourgaddait
evidence was purely corroborative. Without  purement corroborant. Sans Bourgade, lereninist’
Bourgade the Crown risked an acquittal because it  public risquait I'acquittement parce qu'il s'ap-
relied on the evidence of an unsavoury witness, puyait surefgosition d'un e¢moin douteux,
Riendeau, uncorroborated by any other testimony. Riendeau, non cemopar’ un autreetoi-

The Crown’s failure to call Bourgade created a  gnage. Le fait que le eninfmiiblic n'ait pas fait
potential advantage for the defence. embigner Bourgade aurait pu donner I'avantage °
la défense.

The defence had no right to compel the Crown La défense n’avait pas le droit de forcer 1e>0

to call Bourgade, and waived its own right to do  marstpublica faire entendre Bourgade et elle a
so. There is no issue here of evidence improperly  ren@ncson propre droit de le citer comme
admitted or improperly withheld. There is only an emBin. Il n'est pas question en l'ese dElé-
unanswered question put to Riendeau in cross- ments de preuve admis ou noeshividgull y
examination, and the unfulfiled announcement of a seulement une questionepanserpaes a
Bourgade’s evidence in the Crown’s opening. As  Riendeau en contre-interrogatoire et I'annonce
to the former issue, the defence question put to  sans suitenthigtiage de Bourgade dans l'ex-
Riendeau on cross-examination (“[what is] the rea- epimdtial du minisere public. Quant la pre-
son Mr. Bourgade called you to tell you that . . .?") eraiquestion, soit celle pas’par la dfensea’
interrupted by the Crown (“I object. The reason  Riendeau en contre-interrogatoire («Et la raison
Bourgade called him, it's Bourgade who will tell  pour laguelle monsieur Bourgade vous appelle
us that”) was, as framed, plainly designed to elicit  pour vouscdireest parce que . . .»), suivie de
hearsay and ought not to have been answered irre-  l'interruption duemgngiblic («Je m’objecte.
spective of the Crown’s misconceived reference to La raison pour laquelle Bourgade I'appelle, c’est
Bourgade. The case therefore comes down to the  Bourgade qui va nous le dire»), telle qu'elle est
prejudicial impact, if any, of the judge’s refusal to  foremyl” visait manifestemena ‘obtenir une
allow defence counsel to remind the jury of some-eporise foneé sur le oudire et ne devait recevoir
thing thatdidn't happen, i.e., Bourgade's appear- aucueponse malgr’le fait que le ministe
ance. While the missing Bourgade had not been  publicaaitprt, mentiona” le €moignage de
put in the box to corroborate Riendeau’s testimony  Bourgade. L’affaiesaeng dona I'effet péju-
as originally anticipated, the trial judge did remind  diciable, s'il existe, du refus du juge d’autoriser
the jury in hisVetrovec warning that Riendeau was  I'avocat de kfetisea rappeler au jury quelque
an unsavoury witness whose evidence had not chos®gléstpas produit,a savoir la comparu-
been corroborated at all in material aspects. The tion de Bourgaslee M le ¢moin annone,
bottom line is that the jury convicted the respon-  Bourgade, n'a gasci® pour corroborer le
dent largely on the basis of Riendeau’s testimonyemdignage de Riendeau, contrairemante qui
notwithstanding the monumental defence attack oetait initialement pgvu, le juge du pras a rappel”
Riendeau’s credibility and repeated warnings by  au jury dans sa mise en garde\d#rtype que
the trial judge to approach Riendeau’s evidence  Riend&suun €moin douteux dont laeposi-

tion n'avait pasett du tout corrob@g sur deglé-

ments importants. En fin de compte, le jury a
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with great caution. On this point, | agree with ecti€ I'intimé coupable en se fondant en grande

Professor Mewett that: partie sur lembignage de Riendeau mades
nombreuses tentatives de lafelise de miner la
crédibilité de ce dernier et makgtés nombreuses
mises en garde du juge du pescselon lesquelles
il fallait aborder le émoignage de Riendeau avec
beaucoup de prudencé cet égard, je partage
l'avis du professeur Mewett:

It does not usurp the function of the jury to hold that the TRAPUCTION] Ce n’est pas usurper la fonction du jury
verdict must necessarily have been the same so long as que de conclure que le verdietessaitamert
consideration is given not only to the amount of the evi-  denm"dans la mesure oh a tenu compte non seule-
dence against the accused, but also to any finding that ment du poids de la preuve conteg ieiseigale-
the jury must have made on the basis of the evidence ment de tenemae que le jury doit avoir ¢ie’de la
properly before them. preuve qui lui egtilierementeté soumise.

(A. W. Mewett, “No Substantial Miscarriage of (A. W. Mewett, «No Substantial Miscarriage of
Justice”, in A. N. Doob and E. L. Greenspan, eds.,  Justice», dans A. N. Doob et E. L. Greenspan, dir.,
Perspectives in Criminal Law (1985), 81, at Perspectives in Criminal Law (1985), 81,a" la

p. 102.) p. 102)

The alleged prejudice to defence tactics was Le prjudice qui auraiett caus” aux tactiques
defence counsel's loss of opportunity to work de &edSe consiste dans I'impossilalipour
Riendeau and Bourgade into contradicting each  l'avocat deefansfé d’amener Riendeau et
other in their collective incrimination of the  Bourgadesé contredire dans leur incrimination
respondent. It would be speculative in the extreme  collective de léntirsérait beaucoup trop hypo-
to suggest that the damage to the defence byetigtié de dire que ces contradictions (le cas
Bourgade’s corroboration of significant parts ofechéant), sur des questions secondaires, auraient
Riendeau’s testimony could (or would) have been  pu I'emporter (ou I'auraient ejnportle dom-
outweighed by such contradictions (if any) on sec-  mageecauda’ dEfense par la corroboration par
ondary matters. Bourgade de parties importantegmiviinage de

Riendeau.

The contrary view accepted by the majority of Selon I'opinion contraire acceg# par les juges
the Court of Appeal was that “the [accused’s] right  majoritaires de la Cour d’appebUCTION] «il
to a fair trial was compromised” because of “the etaporg atteinte au droit de [I'accesa un pro-
combined effect” of a number of factors, only one eg€&quitable» en raison desftets conjugués» de
of which was the judge’s “impairment of defence  nombreux facteurs, dont I'un seuletaigndée la
counsel’s right, in the circumstances, to comment  part du juge, «l'atteinte au droit de I'avocat de la
on Bourgade’s absence” (p. 219). The other factorseferde, dans les circonstances, de commenter
that concerned the Court of Appeal related to the  I'absence de Bourgade» (p. 333). Les autres fac-
conduct of Crown counsel in promising, then fail-  teurs gabpcupaient la Cour d’appetaient Igs
ing to call, Bourgade's evidence, with an explana-a la tonduite du substitut du procureendgyal, qui
tion which the trial judge (albeit not the Court of  avait promis de faire entendemieighage de
Appeal) was prepared to accept. With respect, | do  Bourgade, pour ensuite ne pas tenir sa promesse, et
not see these factors as cumulative. Without the  qui a fauraetegard une explication que le juge
Crown’s comments in relation to Bourgade, the  du@sdquoique pas la Cour d’appetait peta
defence would not have had the basis to make its  accepteregaats; je ne con®d pas ces fac-
proposed comment in the first place. The original  teurs comme cumulatifepautdsi le minigre
complaints merged, in a manner of speaking, in  public n'avait pas mentRourgade, laefense
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the remedy. The only question at this stage is
whether and to what extent the effective denial of
that remedy impacted on the outcome of the trial.

n'aurait eu aucun motif pour faire le commentaire
gu’elle voulait faire. Les plaintes initiales se fon-
dent, pour ainsi dire, dapalation. La seule

guestiona’ ce stade-ci est de savoir si le refus de
fait d’accorder cetteeparation a eu un effet sur
l'issue du proes et dans quelle mesure.

In my view, there is no reasonable possibility A mon avis, il n'y a aucune possibditaisonna-

that the verdict would have been any different if

53
ble que le verdiéte différent si le juge du pro-

the trial judge’s error had not been made. While es n’avait pas commis l'erreur.évtie s'il y avait

there were some inconsistencies in the testimony
of the Crown’s main witness, Riendeau, explana-
tions were offered for these inconsistencies and it
was open to the jury to accept or reject them. In the
three days it took to cross-examine Riendeau, the
defence had ample opportunity to effectively chal-

lenge his credibility in the eyes of the jury, and did

a thorough job with what they had to work with.

The trial judge thoroughly instructed the jury on

the theories of both the defence and the Crown, as
well as the dangers of relying solely on Riendeau’s
testimony. The fact defence counsel was not per-
mitted to comment on the missing witness does not
mean the jury had forgotten that what had been

des contradictions dasgofatioh du émoin
principal du rarmigtublic, Riendeau, des expli-
cationstdfburniesa’leurégard et iletait loisi-
ble au jury de les accepter ou de les rejeter. Au
cours des trois jours qu'il a fallu pour contre-inter-
roger Riendeaafdas¥ a eu I'ergre possibilie”
de mettre vraiment en doutslialite"aux yeux
du jury et elle a expéoiond leseléments dont
elle disposait. Le juge degpeodona’des direc-
tives etmw@u jury relativement auxees de
elerise et du ministe public de e que sur
les dangers de se fier uniquensemigwiatie
de Riendeau. Le fait que l'avocatefentze d”
n'ait gi@dsadtorie’a commenter I'absence du

promised by the Crown had not been delivered. emdin annone” ne signifie pas que le jury ait
oublié que le minigre public n’a pas tenu parole.

The application of s. 686(1)(iii)) requires the
court to consider the seriousness of the error in
guestion, the effect it likely had upon the jury’s
inference-drawing process and the probable guilt
of the accused on the basis of the legally admissi-
ble evidence untainted by the error (Mewett,
supra, at p. 98). While the trial judge erred, the
error did not vitiate the fairness of the trial in any
significant way. Nor is there amgasonable possi-
bility that the proposed defence comment would
have changed the outcome of the trial. The fact is
that the jury was willing to convict the respondent

Selon le sous-al. 686)iii), la cour doit exa-
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miner la graldtTerreur en question, l'effet
gu’elle a vraisemblablement eu sur le processus
ererice du jury et la probabditde culpabilg”

de l'acdiapes la preuveddalement admissi-

ble noreeigiar I'erreur (Mewettoc. cit., a la
p. 98k si le juge du pres’a commis une
erreur, celle-ci n'a pas ptidinte au caraae

€quitable du praes de fagn importante. Il n'y a

pas non plus de possiiditinable que le com-
mentaire que voulait fagkefse aurait charg”
l'issue dugmote fait est que le justait pgta

on the basis of Riendeau’s uncorroborated evi- eclater I'intimé coupable en s’appuyant sur le
dence. Despite the defence attack and the judge’smoitinage non corrob®de Riendeau. Malgies

warning, the jury clearly must have accepted
Riendeau’s version of events. Even if the trial
judge had allowed defence counsel to criticize the
Crown’s failure to call a further Crown witness,

there is no reasonable possibility, in my view, that

doutes qu’a tmsoulever laalénse et la mise
en garde du juge,avielnt que le jury a cru la
version de Riendeau. J'estimemessine juge

du meavait autorisTavocat de la efensea’

critiquer I'omission du mmaigiublic de faire
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the jury’'s verdict would have been different.  entendre un aetmiti, il N’y a aucune possibi-
| would therefore allow the appeal. ditaisonnable que le verdict du junyt ét diffé-
rent. Je suis donc d’avis d’accueillir le pourvoi.

The Cross-Appeal Le pourvoi incident

The respondent cross-appeals on two separate L'intime interjette un pourvoi incident pour
grounds, both of which were dismissed by  deux motifs distincts, lesquedaBfcEs par le
Robert J.A. for a unanimous Court of Appeal. juge Robert, avec l'unandeia Cour d'appel.
Firstly, the respondent argues that, during their  Resmient, l'intin€ petend que, lors de leurs
deliberations, the members of the jury had inappro- elibéfations, les membres du jury ont eu des com-
priate contacts with several police officers which  munications inapgegevec plusieurs policiers,
called for a stay of proceedings. Secondly, the ce qui exigeaktl'des proedures. Deusme-
respondent submits that the late disclosure by the  ment, Ensioutient que la divulgation tardive
Crown of Nicole Lalonde’s statement to police  par le mansstpublic de la elaration de Nicole
deprived the respondent of his right to make full  Laloada police I'a prie du droit de mSenter
answer and defence. The respondent asks this efees# pleine et eefié. L'intimé demande "
Court to order a new trial on these grounds as well.  notre Cour d’ordonner la tenue d’'un nouveau pro-
For the reasons expressed by Robert J.A. in thees également pour ces motifs. Pour les motifs
court below, | would dismiss the cross-appeal. expsimpar le juge Robert, en cour d'appel, je

suis d’avis de rejeter le pourvoi incident.

Disposition Dispositif

The Crown’s appeal is allowed. The Quebec Le pourvoi du ministfe public est accueilli.
Court of Appeal’'s order for a new trial is set aside  L'ordonnance de la tenue d’un nouvessig@oc’
and the guilty verdict against the respondent la Cour d'appel dbe@est anne€ et le verdict
restored. The respondent's cross-appeal is dis- de culpatilitfre I'intin€ est etabli. Le pour-
missed for the reasons of Robert J.A. voi incident de lietist rejet”pour les motifs

rédiggs par le juge Robert.

Appeal allowed and convictions restored. Cross- Pourvoi accueilli et déclarations de culpabilité
appeal dismissed. rétablies. Pourvoi incident rejeté.
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