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diagnestifpez Ilui une schizoptmie paranale.
egd\proir te” d'un coup de feu son grandsp, I'ac-

to a friend’s house and told her father that he had just e sest rendu chez une amie et a dit areple cette

shot his grandfather and that the police should be called.
The accused was arrested and, after being properly

*Lamer C.J. took no part in the judgment.

edergil’il venait d’abattre son grandq et qu'il
fallait alerter la police. b'acétdsarete et, apes

*Le juge en chef Lamer n’a pas pris part au jugement.

L'aczstsatteint de graves troubles mentaux: on a
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informed of his rights, he gave a statement to the police.

awidiment inforng” de ses droits, il a fait une

He was tried before a judge and jury on a charge of sec-eclamtiona’la police. Il a subi son pres pour meurtre

ond degree murder. The accused relied primarily on the
defence of mental disorder. Prior to trial, he had under-
gone two psychiatric assessments and both doctors testi-
fied that the accused’'s act of shooting his grandfather

auetheendege’devant un juge et un jury. L'aceua”
principalement meoguhe moyen deefEnse le fait
etpitilatteint de troubles mentaux. Avant le pc’
il a subi dealuations psychiatriques; les deux

was consistent with his mental disorder having caused edegihs ontdmoigre que I'acte accompli par I'acauis’

him to believe that only in so doing could he save him-
self from further torment. Further, the doctors agreed
that the accused did not have the capacity to appreciate
that his actions were morally wrong at the relevant time.
The Crown did not call a rebuttal expert to contradict
their testimony but on cross-examination challenged the
expert evidence and was successful in eliciting a num-
ber of admissions and concessions. The accused was
convicted of second degree murder. The majority of the

en abattant son gnand@drait avec les troubles
mentaux qui I'avaienteanerdire qu'il s’agissait
pour lui de la senlddamettre fira ses tourments.
En outre, les dadecimsetaient d’accord pour dire
que I'acétast incapablea 'epoque pertinente, de se
rendre compte que setag@tesmoralementepe-
hensibles. Leendrpsiblic n'a faitemoigner aucun
expertefiger téur €moignage, mais en contre-
interrogatoire, il a edatps€uve d’expert et aussi

Court of Appeal dismissed his appeal. The only issue ira obtenir un certain nombre d’aveux et de concessions.

this appeal was whether the verdict was unreasonable
with respect to the effects of the accused’s illness on his
criminal responsibility.

Laeels dclag coupable de meurtre au dexmie

edegrCour d’appeh la majori€ a rejet”son appel.
La seule question quiet ‘souleee dans le gsent

pourvoi était de savoir si le verdigtait graisonnable
relativementa’l'incidence de la maladie de I'aceusur
sa responsabibtcriminelle.

Held: The appeal should be allowed.

The applicable legal principles and the proper test to
apply in assessing the reasonableness of a verdict
were set out ifR. v. Biniaris, [2000] 1 S.C.R. 381, 2000
SCC 15.

Judicial experience with the effects of mental disorder
on criminal responsibility, with the type of evidence that
is available to demonstrate it, and with the unjustified
skepticism that may be directed at an accused relying on

Arrét: Le pourvoi est accueilli.

Les principes juridiques ekte qritil convient
d’appliquer poeciapfe caraere raisonnable d'un

verdict oe ‘énon&s dansR. c. Biniaris, [2000] 1
R.C.S. 381, 2000 CSC 15.

Compte tenu de semengp concernant les effets

des troubles mentaux sur la resperaititélle, du

genre de preuve disponible jetaipler’éxistence et
du scepticisme énjdstifi'on peut faire preuve °

the defence of mental disorder, should have given theegald d’'un accesqui invoque des troubles mentaux

Court of Appeal cause for concern that the verdict
reached by the jury in the present case was unreasonable
and not supported by the evidence. Careful and thor-
ough scrutiny of the record confirms that concern was
warranted. Apart from the psychiatric evidence, the
statements made by the accused to the police, and, prior
to that, to the father of his friend, whom he informed of
the killing and whom he asked to inform the police, are
not inconsistent with the conclusions reached by the
experts, nor is the accused’s conduct surrounding the
commission of the offence. It is not necessarily easy for
a jury to accept that, in lay person’s terms, an accused
who knows what he is doing and knows that it is a crime
could still genuinely believe that he would not be mor-
ally condemned by reasonable members of society for
his conduct. The defence proved this to be the case and,

comme moyereféase, la Cour d’appel auraitid”
craindre que le verdicepeonieggce, par le jury
neeyaitsdhnable et ne repose pas sur la preuve. Un
examen minutieux et approfondi du dossier confirme

gu'une telle crefatiejustifiée. Outre la preuve psy-
chiatriquegclagatidns que l'accesa faitesa’la

police et, auparavangraud@ 'son amie, qu'il avait

infoda ‘meurtre et qui il avait demareld’alerter la

police, ne sont pas incompatibles avec les conclusions
des experts, pas plus que ne l'est le comportement de
I'&causmomentwil a commis linfraction. Il n'est
grEssairement facile pour un jury d’accepter tout
bonnement qu'ureapdusdit ce qu'il fait et qui sait

gu’il est en train de commettre un crime paisse n’
moins croireresiment que sa conduite ne suscitera
pasdbation morale de membres raisonnables de la
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on the evidence tendered at this trial, it was unreasona-

ble to conclude otherwise.
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par
ARBOUR J. — LE JUGE ARBOUR —
I. Introduction I. Introduction
This appeal was heard together wik v. Le prsent pourvoi aett entendu en eme 1

Biniaris, [2000] 1 S.C.R. 381, 2000 SCC 15, and temps que les pourvais Biniaris, [2000] 1

R. v. AG,, [2000] 1 S.C.R. 439, 2000 SCC 17.In  R.C.S. 381, 2000 CSC B,ceA.G., [2000] 1

this trilogy, the Court was asked to reconsider its R.C.S. 439, 2000 CSC 17. Dans cette trilogie, la
decision inR. v. Yebes, [1987] 2 S.C.R. 168, and, Cowtait invitte a revenir sur son at'R. c.

in particular, to decide two issues of general appli-Yebes, [1987] 2 R.C.S. 168, et, en particulier, °
cation. First, whether the reasonableness of a ver-  trancher deux questions d'appleratiate.gll

dict involves a question of law, within the meaning  s’agissait, @esmient, de savoir si le cara’

of ss. 691 and 693 of theriminal Code, R.S.C., raisonnable d’'un verdict sew une question de
1985, c. C-46, so as to permit a further appeal to  droit au sens des art. 691 e08818 diminel,

this Court from a decision by a provincial appellate  L.R.C. (1985), ch. C-46, demamiutoriser un

court, and, second, what standard of review must  pourvoi devant notre Cour contrecisiend’

be applied by the reviewing court in examining the  d’'une cour d’appel provinciale, etemxent,
reasonableness of a verdict. | concludeBimaris  de savoir quelle norme de cavig doitétre appli-

that Yebes should be reaffirmed. A dissent on the equpar le tribunal qui prede a I'examen du

issue of whether the verdict was reasonable is a  eaeagtisonnable d'un verdict. J'ai conclu dans
dissent on a question of law, whether the dissent is et'&iriiaris que I'aret Yebes devait €tre con-

based on the articulation of the applicable test or dige”nouveau. Une dissidence sur la question
on its actual application to the particular circum-  de savoir si le vestiidtraisonnable est une dis-
stances of the case. The proper test is “whether the  sidence sur une question de droit, peu importe
verdict is one that a properly instructed jury acting  qu’elle repose sur la formulation ehe eqipli-
judicially, could reasonably have renderedélfes,  cable ou sur I'application de ce efig¢ aux circons-
supra, at p. 185). In embarking on the exercise tances pasieslide I'affaire. Le cere qui doit
mandated by s. 686(H)(i) of the Criminal Code,  étre applige” est celui de savoir «si le verdict est

the reviewing court must engage in a thorough re-  I'un de ceux qu'un jury qoude® directives
examination of the evidence and bring to bear the  appeprét qui agit d'une mae judiciaire
weight of its judicial experience to decide whether,  aurait pu raisonnablement reviees, récite,

on all the evidence, the verdict was a reasonabla la p. 185). En se livramat 'exercice prescrit pas

one. Inevitably the verdict will be one that was le sous-al. 68R{L3lu Code criminel, le tribunal

open to the jury, in the sense that it was not an  d’examenedoiamiiner la preuve en profondeur
error of law for the trial judge to leave it to the jury et me#trprofit toute son exgrience pour efer-

for consideration. Moreover, it is not sufficient for miner si, compte tenu de I'ensemble de la preuve,
the reviewing judge to simply take a different view le verdieait'raisonnable. Le verdict seraiita-

of the evidence than the jury did. The appeal court,  blement un verdict que le jury pouvait rendre, en
if it is to overturn the verdict, must articulate the  ce sens que le juge despnEccommis aucune
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basis upon which it concludes that the verdict is  erreur de droit en le lasgsdamppEciation du
inconsistent with the requirements of a judicial jury. En outre, il ne suffit pas que le juge qui pro-
appreciation of the evidence. This is what must eded I'examen ait simplement une perception de
now be done in this case. la preuvealiéiite de celle du jury. La cour d'ap-
pel doit, pourecarter le verdict, expliquer ce qui
l'incite & conclure gu'il n'est pas conforme aux
exigences d'une apgciation judiciaire de la
preuve. C’est ce qui dodtre fait dans la psente
affaire.

II. Factual Background Il. Les faits

The facts are not in dispute. On August 29, Les faits ne sont pas contestle 29 aot” 1995,
1995, the appellant Molodowic killed his grandfa-  I'appelant Molodowic & fah grandgre. En
ther. In the middle of the night, he drove from his  pleine nuit, il a es#t’demeura MacGregor
home in MacGregor, Manitoba, to his grandfa- (Manitoba) pour se rarldriefme de son grand-
ther's farm eight miles away. On the way, he erg huit milles plus loin. Chemin faisant, il agar”
parked and loaded his semi-automatic 7.62 caliber  shicufe pour charger sa carabine semi-auto-
carbine. When he arrived, he aimed directly at his  matique de calibreA7s82. arrivee, il a fait feu
grandfather and fired two bullets into his chest. He  en direction de son gremdrpiteignant deux
then drove back to MacGregor, went to a friend’s  #ola poitrine. Il est ensuite retogra’MacGre-
house and told her father that he had just shot his  gor, s’est rendu chez une amie et ardidau p°
grandfather and that the police should be called. cetteadergu’il venait d’abattre son grané+p’
Within an hour of the killing, the appellant was et qu'il fallait alerter la police. Moins d’une heure
arrested and, after being properly informed of his esgde meurtre, I'appelant eté” arété et, apes
rights, he gave a statement to the police. asdidiment inforng de ses droits, il a fait une

déclarationa’ la police.

The appellant suffers from a serious mental dis- L’appelant est atteint de graves troubles men-
order. On the night of the killing, he had been taux. Il avait bu la nuit du meurtre. L'appelant a
drinking. The appellant was tried on a charge of  subi soneprpour meurtre au deexne dege’
second degree murder before Menzies J. and a  devant le juge Menzies et un jury. Il a soutenu, en
jury. He argued, relying on the expert evidence of  invoquantemheoignage d’'expert de deux psy-
two psychiatrists, that he was not criminally chiatres, euait'non responsable criminellement
responsible by reason of mental disorder. In the  pour cause de troubles mentaux. Il & invoqu’
alternative, he relied on the defence of drunken-  livresse comme moyesfatesel subsidiaire.
ness.

In his charge, Menzies J. instructed the jurors Dans son exp@&sle juge Menzies a dit aux @g”
that they were entitled to accept or reject all or part  qeltitsent en droit d'accepter ou de rejeter, en
of the expert evidence. The appellant was con- tetaliten partie, la preuve d'expert. L'appelant
victed of second degree murder and sentenced to eté aBcla€ coupable de meurtre au deamie
life imprisonment without eligibility for parole for  degEét condamma une peine d’emprisonnement
10 years. The Court of Appeal, Huband J.A. dis-a pergtuitt, sans possibibt’de leréficier de la
senting, dismissed the appeal. The only issue con- erdiiloh conditionnelle avant 10 ans. La Cour
sidered by the Court of Appeal, and the only issue  d’appel & i&epel, le juge Hubanetant dissi-
before this Court, was whether the verdict was  dent. La seule question que la Cour d’appel a exa-

minée, et la seule dont notre Couetd Saisiegfait
de savoir si le verdiottait dsraisonnable relative-
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unreasonable with respect to the effects of the
appellant’s iliness on his criminal responsibility.

lll. Relevant Statutory Provisions

Criminal Code, R.S.C., 1985, c. C-46

16. (1) No person is criminally responsible for an act
committed or an omission made while suffering from a
mental disorder that rendered the person incapable of
appreciating the nature and quality of the act or omis-
sion or of knowing that it was wrong.

Code criminel, L.R.C. (1985), ch. C-46

radiimcidence de la maladie de I'appelant sur
sa responsattithinelle.

lll. Les dispositiomgiklatives pertinentes

16. (1) La responsabilt’criminelle d’une personne
n'est pas eagdtEgard d’'un acte ou d’'une omission
de sa part survenu alorgfit'elteeinte de troubles

mentaux qui la rendaient incapable de juger de la nature

et de la qealig I'acte ou de I'omission, ou de savoir

gue l'acte ou I'omissioretait mauvais.

(2) Every person is presumed not to suffer from a
mental disorder so as to be exempt from criminal
responsibility by virtue of subsection (1), until the con-
trary is proved on the balance of probabilities.

(2) Chacun estr@ 'ne pas avoieté atteint de
troubles mentaux de aatarpas engager sa respon-
sabititiminelle sous leedgime du paragraphe (1);
cettes@miption peut toutefoietre renversé, la

preuve des troubles mentaux se faisant papqud-
rance des probabiés.

(3) The burden of proof that an accused was suffering
from a mental disorder so as to be exempt from criminal
responsibility is on the party that raises the issue.

686. (1) On the hearing of an appeal against a convic-
tion or against a verdict that the appellant is unfit to
stand trial or not criminally responsible on account of
mental disorder, the court of appeal

(@) may allow the appeal where it is of the opinion
that

(i) the verdict should be set aside on the ground
that it is unreasonable or cannot be supported by
the evidence,

(i) the judgment of the trial court should be set
aside on the ground of a wrong decision on a ques-
tion of law, or

(iii) on any ground there was a miscarriage of jus-
tice;

IV. General Principles

At trial, it was conceded that the appellant
appreciated both the nature and quality of his acts,

in the sense that he understood that he was causing

the death of his grandfather, and that he knew that
it was against the law to do so. However, under the
terms of s. 16 of th€riminal Code, the appellant
was entitled to be found not criminally responsible
for the killing if he could prove, on a balance of

(3) La partie qui eriemaohtdér que I'accesétait
affdettroubles mentaux de nataree pas engager
sa resporesahitiinelle a la charge de le prouver.

686. (1) Lors de l'audition d’'un appel d'unedara-
tion de culmllit’d’'un verdict d’inaptituda Subir
son ggogu de non-responsaldlittriminelle pour
cause de troubles mentaux, la cour d’appel:

a) peut admettre I'appel, si elle est d’avis, selon le
cas:

() que le verdict detmaitejet” pour le motif
gu'ilezatannable ou ne peut pas s'appuyer sur
la preuve,

(ii) que le jugement du tribunal deepeeims-
tance detvesttare pour le motif qu'il consti-
tue une effision erroré sur une question de droit,

(iii) que, pour un motif quelconque, il y a eu erreur
judiciaire;

IV. Les principesgraux

Au proa@s, on a reconnu que l'appelagtait 6

conscient de la nature et dedalgusait actes,

en ce sens qu'il compreretdigatil frain de
causerds dé son grandepe, et qu'il savait
gue atala contrairea’la loi. Cependant, aux

termes de l'art. 16 @ode criminel, I'appelant

avait le dreitrel'jugg non responsable criminel-
lement du meurtre s'il poetahtif, selon la @
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probabilities, that, by reason of his mental disor-
der, he was incapable of knowing that his act was
morally wrong. Defence counsel relied on the testi-
mony of two psychiatrists, Drs. Harold Shane and
Stanley Yaren, for the purpose of establishing that
when he Kkilled his grandfather, the appellant did
not know that his act was morally wrong. This was
the narrow issue confronting the jury.

goadce des probabiit, que ses troubles men-

taux le rendaient incapable de savoir que l'acte
accoatgit moralementep®hensible. L'avocat

de dierde s’est foral'sur le ¢émoignage de

deux psychiatres’slemmld Shane et Stanley
Yaren, ptablit que I'appelant ignorait que ce

gu'il faisadit” moralementep®ehensible lors-
gu'il aetson grandgre. Telle est la question

précise dont le junetait saisi.

In R v. Ratti, [1991] 1 S.C.R. 68, at p. 80, this
Court held that an act or omission is “wrong”,
within the meaning of s. 16, where that act or
omission “in the particular circumstances would
have been morally condemned by reasonable

Dans l'argtR. c. Ratti, [1991] 1 R.C.S. 6& la

p. 80, notre Cour a conclu qu’un acte ou une omis-
sion est «mauvais», au sens de l'art. 16, lorsque cet
acte ou cette omission «dans les circonstances par-
dicdiauraie®® moralementaproud par des

members of society” (emphasis in original). In

membres raisonnables de k#sotsoulige”

deciding whether or not an accused appreciated
that his actions were morally wrong, a jury is not
“bound by the expert psychiatric testimonydan .

its probative value [is] to be assessed in the same
manner as any other testimonyRafti, supra, at

p. 81). Further, in weighing expert evidence a jury
is entitled to examine the factual foundations of the
opinion and is entitled to accord less weight to that
opinion where it is not based on facts proved at
trial and/or where it is based upon factual assump-
tions with which they disagree. SBev. Lavallee,
[1990] 1 S.C.R. 852, at pp. 896-97, aPultti,
supra, at p. 81.

dans l'original). Rmmided’si l'accus’était
conscient ou non que sesta@as moralement

repehensibles, le jury n'est pasepar lese¢moi-

gnages des psychiatres et [. . .] leur valeur probante

[doit] étre appeciée de la rafne margre que tout

awrecignage» Ratti, précité, a la p. 81). En

outre, lorsqu’ileafrine preuve d’expert, le

jury a le droit d’examiner les fondements factuels
de l'opinion ergript’ d’accorder moins d'im-
portareetté opinion si elle ne repose pas sur

des faitsetablis au proes ou si elle est for@” sur
des hypothses factuelles auxquelles il ne souscrit
pas, ou les dewxla fois. Voir R. c. Lavalleg,

[1990] 1 R.C.S. 852, aux pp. 896 et 897Ratti,
précit, a la p. 81.

The jury may therefore reject the opinion of

Le jury peut donc rejeter I'opinion d’experts,

experts, even when the experts called are unani-emenlorsque leurethoignage est unanime et

mous and uncontradicted by other experts. For
example, inR. v. Mailloux (1985), 25 C.C.C. (3d)
171, the Ontario Court of Appeal was faced with a
verdict rejecting purportedly uncontradicted expert
evidence. Lacourere J.A., speaking for the court,
stated at p. 177:

This Court is not at liberty to come to its own conclu-
sion on the issue of insanity and thereby disregard the
verdict pronounced by a jury. Having regard to the stat-
utory presumption of sanity, this Court ought not to

n'est pas contredit par celui d’autres experts. Par

exemple, dans kEarR. c. Mailloux (1985), 25

C.C.C. (3d) 171, la Cour d’'appel de I'@taério
saisie d’'un verdict qui rejetait une preuve d’expert
apparemment non contredite. Le juge Lao®urci

a affimp’au nom de la coua la p. 177:

TRADUCTION] Notre cour n’a pas le loisir de tirer sa

propre conclusion sur la questicendédialihentale
et, par le émtemde ne pas tenir compte du verdict
proeoparl le jury. Pour ce qui est de l&gomption

interfere with the verdict of a jury unless on considera- egalé que chacun est sain d’esprit, nous ne devrions

tion of all the evidence, we are satisfied that it was one
which no jury acting judicially and properly instructed
could have reached. . . .

annuler le verdict d’'un jury quesiaeqr examia’
'ensemble de la preuve, nous sommes convaincus

gu’un jury agissant judiciairement et ayemt des

directives appropeiés ne l'aurait pas rendu . . .
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However, there has to be a rational foundation, in  Cependant, il doit y avoir un fondement rationnel
the evidence, for the jury to reasonably reject the  dans la preuve pour que le jury puisse raisonnable-
opinion of the experts. IMailloux, two eminent  ment rejeter I'opinion des experts. Dans édtarr”
forensic psychiatrists had expressed the opinioMailloux, deux €minents psychiatres edistes

that the appellant suffered from a paranoid person- etaig€ht dit d’avis que l'appelamtdit atteint de

ality disorder dating back to a period well before  pamandiien avant la fusillade. Le juge

the shooting. Lacoureie J.A. summarized more  Lacowd a €sung de faon plus pecise le con-
precisely the purport of their evidence at p. 173: tenu de dgnoiinageala p. 173:

Both psychiatrists testified that the [accused] at the TRAUCTION] Les deux psychiatres onertioigre
material time, by reason of psychotic delusions, was que, parad guoque pertinente dtait en proiea des
incapable of appreciating the nature and quality of his hallucinations psychotiques, €Janeupouvait pas
acts and of knowing that his acts were wrong. They also juger de la nature et de ¢adguaét actes ni savoir
agreed that the [accused] was incapable of forming the etderit mauvais. lletaientegalement d’'accord
specific intent necessary to commit murder. However, pour dire que I'Elcetast incapable de former l'in-
the opinions expressed in their evidence-in-chief were tentienifgpie requise pour commettre un meurtre.
substantially qualified and diluted by the evidence Cependant, les opinions qu’ils onteedmn cours
which they gave during cross-examination, which was de leur interrogatoire principal ont graretémean-
obviously accepted by the jury, to the effect that the eescet dileés par le eémoignage qu'ils ont fait en
[accused] knew that pulling the trigger would cause the contre-interrogatoire et que le jury a manifestement
gun to fire and that he was able to appreciate the nature retenu, voulant qued][adcsis qu’en appuyant sur
and quality of the act and to understand the immediate adhegfe il y aurait un coup de feu, et qu'il eiale-
physical consequence which would flow from iig., mentel en mesure de juger de la nature et de la qualit”
that someone would be killed. In particular, Dr. Orchard de cet acte et de comprendre &pi@wes phy-
admitted in cross-examination that first the [accused] siquesediates qui en etouleraient, c'est-dire
was capable of knowing that the act was wrong and was gu'une personne semit Bo® particulier, le
also capable of forming the specific intent to Kill. " @rchard a reconnu en contre-interrogatoire que

I'[accust] était d’abord capable de savoir qu'il s’agissait
d’'un acte mauvais, et quidtait aussi capable de former
l'intention spEcifique de tuer.

The appellant had submitted that the verdict of L’appelant a soutenu que le verdict de meurtre?
murder was unreasonable in light of the uncontraetait ‘draisonnable compte teraula fois des opi-
dicted psychiatric opinions coupled with the evi- nions non contredites des psychiatres et de la
dence of drug abuse, the absence of motive and the  preuve de toxicomanie, de I'absence de mobile et
bizarre nature of the accused’s conduct before and  de la m#itangé de son comportement avant et
after the shooting. The Court of Appeal did not eapla fusillade. La Cour d’appel n'a pas retenu
accept that argument and concluded at p. 177: cet argument et a eolecl, 177:

Dealing first with our power to substitute a verdict  TRADUCTION] Pour ce qui est d’abord du pouvoir de
under s. 613(1Y), there certainly was ample evidence substituer un verdict que noesectali”613(19), il y
upon which the jury could properly return a verdict of avait certainement asdemelits de preuve pour per-
not guilty by reason of insanity. However, we are satis- mettre au jury de pronegelarement un verdict de
fied that the evidence was also capable of reasonably non-culpgimli’ cause d'aiiation mentale. Nous
supporting the jury’s conclusion, according to the view sommes cependant convaincus que la preuve pouvait
which they took of it, that the defence of insanity had aussi raisonnablement appuyer la conclusion du jury,
not been proved by the accused on the balance aftant done’l'opinion qu'il s’enétait faite, que I'accus’
probabilities. n'avait pasetssia dgmontrer, selon la ppondrance
des probabil#s, I'existence de [I'adnation mentale
invoquée comme moyen desfinse.
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Mailloux, supra, was affirmed by this Court (see  L'atiVailloux, précité, a€tt confirng par notre

R. v. Mailloux, [1988] 2 S.C.R. 1029). Lamer J. (as  Cour (WRirc. Mailloux, [1988] 2 R.C.S. 1029).

he then was) stated at p. 1044: Le juge Lamer (plus tard Juge en chefa #&adit, °
p. 1044:

Stated in technical terms, the finding by the jury was Techniquement parlant, le jury a conclu que l'accus’
that the accused had not rebutted by a preponderance of n'avadtfyt@sper la pepondrance de la preuve la
evidence the presumption of sanity. After reviewing the espmption qu'iletait sain d’esprit au moment de com-
evidence, | am in agreement with the Court of Appeal’s mettre les meurtres. Compte tenu de la preuve soumise,
finding that there was evidence supportive of the jury’'s je partagedmidh de la Cour d’appel portant qu'il
conclusion and that the verdict, in that regard, was not existakléle®nts de preuve appuyant la conclusion
unreasonable. du jury et gutetegard le verdict ®fait pas dfaison-

nable.

A proper understanding and weighing of expert Une bonne comptiension et appciation d’'une
opinion often plays a central role in the determina-  opinion d’expert joue souveatewrucial pour
tion of whether or not an accused should be found ce qui esttdamitier s'il y a lieu de etlarer
not guilty by reason of mental disorder. The [I'aensh coupable pour cause de troubles men-
absence of a Crown rebuttal expert to contradict an  taux. Le fait que leem@nitblic ne fasse pas
accused’s psychiatric evidence is not in itself suffi- efutér par un expert la preuve psychiatrique d'un
cient to conclude that a verdict of guilty was  aecusést pas suffisant en soi pour conclure
unreasonable if that conclusion remained reasona-  qu’un verdict de cutpasiléraisonnable si le
bly open to the jury on the totality of the evidence.  jury pouvait raisonnablement tirer cette conclusion
However, it may be unreasonable for a jury to dis-  @apiensemble de la preuve. Cependant, il peut
regard the expert evidence put before it, particuetre @&raisonnable qu’un jury ne tienne pas compte
larly where all the experts called were in agree- de la preuve d’'expert qui lui est soumise, particu-
ment with each other, when their evidence was erelient lorsque les experts agsel £moigner
“uncontradicted and not seriously challengeR’ ( étaient tous du erhe avis, que leurethoignage
v. Kelly (1971), 6 C.C.C. (2d) 186 (Ont. C.A.), at n'a pat8 [TRADUCTION] «contredit ni sfieuse-

p. 186), and when there was nothing in the “con-  ment cestdRt’'c. Kelly (1971), 6 C.C.C. (2d)
duct of the commission of the crime which would 186 (C.A. Oatlg p. 186) et QUETRADUCTION]

raise any serious question as to the validity of the  «danfajont le crime &% commis ne met pas
psychiatrists’ conclusion”Kelly, at p. 186). Fur- eieusement en doute la valiitle la conclusion
thermore, appellate review of the reasonableness  des psychidteby, & la p. 186). De plus,
of the jury’s findings must be undertaken in light I'examen en appel du eeraiisonnable des
of the standard articulated Biniaris, supra. conclusions du jury doitfe fait en fonction de la

norme e€non&e dans I'aef Biniaris, précité.

V. Analysis and Application to this Appeal V. Analyse et application asemt pourvoi

As indicated earlier, it is common ground that Comme nous l'avons vu, tous s’accordent pour
the issue presents itself on a very narrow footing.  dire que la question litigieuses estaonscrite.
The appellant clearly suffers from a severe mental llegtent que I'appelant est atteint de graves
disorder, which was diagnosed as paranoid schizo-  troubles mentaux; on a diagnostizjuli une
phrenia. When he killed his grandfather, by his  schizemkrparanale. Il a avoe’que, lorsqu’il a
own admission, and consistent with the opinion of e 8on grandgre, il savait que ce qu'il faisait
the experts, he did appreciate that what he wastait Egalement epéhensible et qu'il serait puni
doing was legally wrong and that he would be pun-  pour son geste, ce qui concorde avec I'opinion des
ished for it. The only live issue for the jury, and  experts. La seule question que devait trancher le
the one on which the Court of Appeal was divided,  jury, sur laquelle les juges de la Cour d'appel
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was whether the jury could reasonably concludeetaient divigs,€etait de savoir s'il pouvait raisonna-

on all the evidence, that the appellant also under-  blement conclureegdlgmsemble de la preuve,

stood that what he did was morally wrong, so asto  que l'appelant comprgakEtnent que ce qu'il

fully engage his criminal responsibility. This falls  faiset&it moralementep@hensible, de sorte que

to be determined in large part, but not exclusively, sa responsabilitinelle€tait pleinement enga-

on the basis of the expert evidence of the two psy-ee. ette question datre gsolue en grande par-

chiatrists who testified at trial. tie, mais non exclusivement, en fonction de la
preuve d'expert des deux psychiatres qui ont
temoigré au proes.

The trial judge correctly instructed the jury that Le juge du proes a eu raison de dire au jury12

they were not required to accept that evidence, but  quétiait’pas tenu d’accepter cesnidignages,
that they had to assess it in light of the totality of = mais qu'il devait leseaigprén fonction de I'en-
the evidence tendered, and that they were entitled  semble de la preuve produite et qu'il avait le droit
to reach their own conclusion even if it conflicted  de tirer sa propre concluseme rsi elleetait
with that of the experts. A majority of the Court of  contraireelle des experts. Les juges majoritaires
Appeal concluded that it was not unreasonable for  de la Cour d'appel ont conclu qteit pas
the jury to convict in that “it was within the right erHisonnable que le jury prononce ueeldfation
of the jury to reach the verdict it did” ((1998), 126  de culpahilétant dona” qu'il [TRADUCTION]
Man. R. (2d) 241, at p. 244), whether one agreed  «avait le droit de rendre le verdict qu'il a rendu»
with that verdict or not. Huband J.A., dissenting,  ((1998), 126 Man. R. (2d)a2kilp. 244), que
reviewed all the evidence bearing on the central  I'on soit d’accord ou non avec ce verdict. Le juge
guestion of whether the appellant knew that kiling ~ Huband, dissident, a ex&ooin leléments de
his grandfather was morally wrong. He approved  preuve portant sur la question centrale de savoir si
of the trial judge’s instructions to the jury that they  I'appelefsit”’conscient que tuer son grarete”
were not bound to accept the unchallenged opinioetait moralementep®hensible. Il a approevies
of the experts but said (at p. 252): directives du juge dueproselon lesquelles le

jury n'était pas tenu d’accepter I'opinion incontes-

tée des experts, mais il a ajeud la p. 252):

The trial judge['$. . . instruction needs to be consid- TRRDUCTION] . . . il faut examiner [l]les directives du
ered in the context of the case presented to the jury. The [luge despdanis le contexte de la preuve soumise
expert opinions of Dr. Yaren and Dr. Shane need not be au jury. Il n'estepassaire d'accepter les opinions
accepted if there is some reason to reject them, because d’expeft WaseD et Shane s'il y a une raison de les
of some discernible flaw in their reasoning or because rejeter, du fait qu’on peut discerner une lacune dans leur
the opinion was formulated on too fragile a factual basis raisonnement, que leur opinion repose sur un fondement
or because the opinion conflicts with inferences one factuel trop fragile ou qu’elle contredidiegiatis

might logically draw from other evidence. qui pourraient logiquensénet faites d’autresléments
de preuve.
One might have legitimate reservations about the On poemngdttfe desaservesdgitimes au sujet de
opinion of Dr. Shane, standing alone. But | do not see I'opiniemendu D Shane, mais je ne vois aucune

any rational basis for rejecting the opinion of Dr. Yaren. raison de rejeter cellé daré. Le D Yaren a, au

Dr. Yaren starts with the credibility of a truly indepen- epdft, la cedibilité d’'un €moin \Eritablement indpen-

dent witness. He has substantial experience in this field. dant. Il a acquis erer@oe consigfable dans ce

He has the benefit of a staff of skilled associates to assist domaine. Il estatitmso@s qualifés qui peuvent

him in reaching his diagnosis and formulating his opin- I'amlgroser un diagnostic atformuler une opinion

ion as to the culpability of the accused. His opinion is sur la culmallitTinnocence de I'accas’Son opi-

entirely consistent with the evidence as to the accused’s nion concorde parfaitement avec la preuve du comporte-
conduct in the months and weeks leading up to the ment de aacusburs des mois et des semaines qui
shooting. It also accords with the conduct of the accused @wtderla fusillade. Elle concorde aussi avec le
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on the night of the killing, as described by others and comportement de datausiit du meurtre, selon la
through the accused’s own statement to the police. description qu’en oeedbantres personnes et I'ac-
cug lui-méme dans saedlarationa’ la police.

To reject all of this evidence was, in my view, unrea- Le rejet de tousl@merits de preuvetdit,a mon
sonable and invites appellate intervention. | would set aeigisbnnable et ouvre la pordeune intervention
aside the verdict on the ground that it is unreasonable en appel. Je suis d'avis d'annuler le verdict pour le
and cannot be supported by the evidence, and | would motif qu’ilezatsdhnable et ne peut pas s’appuyer
substitute a verdict that the accused is not criminally sur la preuve, et d'y substituer un verdict de non-respon-
responsible by reason of mental disorder. sabititiminelle de I'accus’pour cause de troubles
mentaux.

| agree with the foregoing conclusions and need  Je suis d'accord avec les conclusioresequi pr’
expand only briefly on the reasons of Huband J.A.  dent, et il me suffit de tra@eernent les motifs
du juge Huband.

This, in my view, is a case in which the weight |l s’agit, a mon avis, d’'un casuola cour doit
of judicial experience must be brought to bear on  appliquer toute scsrieng®e pourevaluer le
the assessment of the reasonableness, as a matter emaragdnnable, sur le plan juridique, de la
of law, of the conclusion reached by the jury.  conclusidaquelle le jury est parvenu. Il y a un
There is a real danger, which manifested itself = danegel, qui s’est conetis® dans la @Sente
here, that a jury will be unduly skeptical of a  affaire, qu'un jury soit trop sceptique sur un
“defence” that is often perceived as easy to fabri-  «moyerefimsé» qui est souvent percomme
cate and difficult to rebut. This is particularly so  facléabriquer et difficilea’réfuter. Cela est par-
when the actions of the accused present a large diedaliént vrai lorsque les actes de l'aecus’
component of rationality, as they do in a case such  comportent une large mesure de eationalit’
as this where it is conceded that the appellant knew  comme c’est le cas dans une affaire comme celle
what he was doing and realized that his actions dont nous sommes saifm oéconn&” que
were prohibited by law. More dangerous still, the  I'appelant savait ce qu’il faisait et se rendait
statements of the appellant made shortly after the  compte que sesta@as ilEgaux. Le danger
killing, and in particular his answers to the ques-  est d’autant plus grand qeelEstidns de I'ap-
tions of the police, presented him in a most pelant peesalrmeurtre et, en particulier, ses
unfavourable light. The endless flow of obscenities eparises aux questions de la police lespntent
that they contain makes it difficult to overcome an  sous un jour des plasodables. Les innom-
impression of the accused as a cold-hearted, cal- brablesniBscqu’elles contiennent font qu'il
lous and remorseless Kkiller. Further, they confirm  est difficile de ne pas avoir I'impression que l'ac-
that the appellant understood that the killing of his ecwsst un tueur impitoyable, cruel et sans
grandfather was legally wrong. They can also be  remords. En outre, elles confirment que I'appelant
viewed as indicating that he felt a deep hatred for = comprenait que tuer son graedaj” Egale-
his grandfather, and as providing a sane and nemEhénsible. Elles peuvemgalementefre
rational explanation as to why he would want to cpes, comme un signe que I'appelaptduvait
kill this man that he describes as his tormentor.  une haine profonde pour sonemret-pomme
However, the statements also reveal a very dis- une explicatiosesehsationnelle de la raison
turbed mind. Huband J.A. puts it this way (at  pour laquelle il avait voulu tuer cet homme qu’il
pp. 245-46): dcrit comme son bourreau. Cependant, extad”

rations Evélent aussi un esprites” troubd. Voici
ce qu’'en dit le juge Huband (aux pp. 245 et 246):

It is only a slight exaggeration to say that every sec- TRAJUCTION] On exagre a peine en disant que
ond word in the accused’s statement is the “f” word or chaque phraseet#deation de I'accusést truf€e de
some other expletive. . But if one can see beyond the paroles gesssi ' [. . .] Toutefois, au-delde toutes les
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torrent of obscenities, the statement reveals a deeply dis- erogscgu’elle contient, laetlaration de I'appelant
turbed person. At the outset, he was belligerent — inter-evéle” une personnadit’profoné&ment troutde. Au
rupting the police officer with obscenities while the epdrft, il€tait ties agressif — interrompant le policier en
officer was attempting to extend to hi@harter rights. lui larcant des obsgiitts au momentwce dernier ten-
But when told of his right to counsel, he dissolves into tait de l'informer de ses droits en vertChietéa
tears and asks that his sister be contacted. The police Mais, quasté ihfofme de son droid un avocat, il
assure him that they are endeavoring to do so. a fondu en larmes et aagmaridn communique
avec sa sceur. Les policiers I'ont alors assqu’ils
allaient tenter de communiquer avec elle.

The question is put to the accused: On demantactus:

“Q. Can you tell us what happened this morning? «Q. Pouvez-vous nous dire ce quieseamatin?

A. | went fucking ended my fucking torment so | R. Crisse, je susslaltirer parce qu’il me tourmen-
went and shot him. tait en ostie.

Q. Shot who? Q. Tirer qui?

A. No one can tell me anything anyway, so | went R. Personne ne peut rien me dire dedtot@das,
and shot my grandfather. Made fucking life a torment je suestiadif mon grandgre. L'enfant de chienne,
anyway, the fucking son of a bitch. He'd have to be il e@it"pas de me tourmenter, crisse. Il vous le
fucking alive to tell you. He's not alive, so you're not dirait sthit en vie, alice. Mais comme il est mort,
going to hear nothing, so that’s it. | mean, what the il ne vous dira rien du tout, point final. De toute
fuck are you going to tell?” fan, qu’est-ce que vous pouvez dire, crisse?»

After describing how he shot and killed his Aprés avoir @crit comment il avait ®°d’'un 14

grandfather, the appellant explained that the rifle coup de feu son geemdrpppelant a expligu”
he used had been given by his grandfather to his  que I'arme domtait Sérvietait une carabine
brother, who had committed suicide about a year = que son gemadapait done@é a son fere, qui
before. This could also have been viewed as pro- etai$’suici& environ une arg€ auparavant. Cela
viding a rational motive for the killing, but again,  aurajalement pwette pecu comme un motif
as pointed out by Huband J.A., apart from the raisonnable de commettre le meurtre,amais I
statements of the appellant accusing his grandfa-  encore, comme I'a edealigge Huband, outre
ther of tormenting him, nothing in the evidence Ilexldfations dans lesquelles I'appelant accuse
suggests that this tormenting was anything but a  son gremedde I'avoir tourmest” rien dans la
fictional product of the appellant’'s imagination.  preuve n’indique que ces tourmEést” autre
When asked directly by the police why he detested  chose que le fruit de son imagination. Lorsque la
his grandfather so much, the accused gave a rather  police lui a dendaedfement pourquoi |l
incoherent answer: “[H]e doesn't really aggravate etedfait tant son granae, I'accus’a done’une
me. He fucking says stuff, you know what | mean. epanse pluf incotérente: TRADUCTION] «[I]I ne
Like it's just fucking, | don’t know”. me tape pas vraiment sur les nerfs. Il dit des cho-
ses, crisse, tu vois ce que je veux diralic@™— je
sais pas moi».

The appreciation of the import of expert psychi- L’'appréciation de I'importance duemioignage 15
atric evidence must be a realistic and reasonable  des psychiatresal@aliste et raisonnable. Le
one. Expert evidence, be it in the field of psychia- emdignage d’'expert, que ce soit dans le domaine
try or some other field, does not always provide a  de la psychiatrie ou dans un autre domaine, n’ap-
dispositive answer to questions of fact raised in an  porte pas toujoureporese dCisive aux ques-
adjudicative legal context. IAddington v. Texas, tions de fait soulexés dans le cadre d'une action
441 U.S. 418 (1979), in rejecting the “beyond a  en justice. Dangtl’Addington c. Texas, 441
reasonable doubt” standard as inappropriate in  U.S. 418 (1979), la CoemsugeEtats-Unis a
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civil commitment proceedings, the United States  affiroe” qui suit, enatidant qu’il ne convenait

Supreme Court said (at p. 430): pas d’appliquer la norme «hors de tout doute rai-
sonnable» dans des peatires civiles d’interne-
ment @ la p. 430):

The subtleties and nuances of psychiatric diagnosis TRADUCTION] Les subtiligs et les nuances du dia-
render certainties virtually beyond reach in most situa- gnostic d’un psychiatre rendent les certitudes quasiment
tions. The reasonable-doubt standard of criminal law impossibles dans la plupart des cas. leeffecdait
functions in its realm because there the standard is norme du doute raisonnable en droit edoutebd”
addressed to specific, knowable facts. Psychiatric diag- fait qu'elle vise des f&ails et connaissables. Par
nosis, in contrast, is to a large extent based on medical contre, le diagnostic d’'un psychiatre repose, dans une
“impressions” drawn from subjective analysis and large mesure, sur des «impressoitalasgEmanant
filtered through the experience of the diagnostician. This d’une analyse subjectiveeespas<rible de I'exp”
process often makes it very difficult for the expert phy- rience de l'auteur du diagnostic. Ce processus fait sou-
sician to offer definite conclusions about any particular vent en sorte qu'il esstdifficile pour le retecin
patient. expert de tirer des conclusiongqglsés au sujet d'un

patient dong’

SeeRe Robinson and Hislop (1980), 114 D.L.R.  VoiRe Robinson and Hislop (1980), 114 D.L.R.
(3d) 620 (B.C.S.C.), at p. 62%e Hoskins and  (3d) 620 (C.S.C.-B.)a la p. 629Re Hoskins and
Hislop (1981), 121 D.L.R. (3d) 337 (B.C.S.C.), at Hislop (1981), 121 D.L.R. (3d) 337 (C.S.C.-Bg), °
p. 342;R v. Carleton (1981), 32 A.R. 181 (C.A.)), la p. 34R. c. Carleton (1981), 32 A.R. 181
at p. 199. The nature and limits of psychiatric  (C.A.)a p. 199. Il faut gardex I'esprit la nature
expertise must be kept in mind in assessing et les limites de laetammp d’un psychiatre en
whether the appellant discharged his burden toeciddint si I'appelant s’est acqeittle son obliga-
establish the defence of mental disorder on a bal- tietablit, selon la mpondrance des probabi-
ance of probabilities essentially through expert evi- esligt essentiellement par une preuve d'expert,
dence. I'existence de troubles mentaux comme moyen de
défense.

The appellant underwent two psychiatric assess- L'appelant a subi dewevaluations psychia-
ments. Eleven days after the killing, Dr. Shane, a  triqgues. Onze jows l@pmeurtre, le DShane,
private psychiatrist hired by defence counsel, inter-  un psychiatre de secteurdprit’les services
viewed the appellant for three to five hours. avaeétrétenus par I'avocat de lafdhse, s'est
Approximately nine months later, the appellant  entretenu avec I'appelant pendant teig
was admitted to the care of Dr. Yaren, the Director  heures. Environ neuf mois plus tard, 'appelant a
of Forensic Services Unit at the Winnipeg Healthett confgé pour une @fiode ingtermirée aux soins
Sciences Centre, on an indefinite basis for the pur-  'd¥den, le directeur des Services de psychia-
poses of a court ordered assessment. It was Dr. egald du Centre des sciences de laesdat”
Shane’s opinion, based primarily on his interview  Winnipeg, afin de subirevaleation ordonese
with the appellant, background information pro-  par la céula lumiére principalement de son
vided by the appellant’'s family documenting his  entretien avec I'appelant, des renseignements four-
behavior in the months before the shooting and the  nis par des membres de la famille de I'appelant au
appellant’s statement to the police, that the appel-  sujet de son comportement au cours des mois ayant
lant had been suffering from psychotic delusional edfdé la fusillade, et de laedlaration de I'appe-
disorder, referred to as the “persecutory type”, for  kana police, le D Shane s’est dit d’'avis que
at least two months prior to the killing. In his view,  I'appelant ae#t én proiea des hallucinations
it was possible, but highly unlikely, that the appel-  psychotiques du gerges«#lirantes de pees’
lant possessed the capacity to appreciate the moral  cution» pendant au moins deux mois avant le
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quality of his actions when he killed his grandfa-  meurreson avis, iletait possible, quoique fort

ther. improbable, que I'appelant &t en mesure de
juger de la qualé’morale de ses actes quand il a
tué son grand-gre.

Similarly, Dr. Yaren was of the opinion that it De méme, le D Yarené€tait d’avis qu'il était 17

was “highly probable” that the appellant did not TRADUCTION] «fort probable» que I'appelant ait
have the capacity to appreciate that his actionsté iricapable de se rendre compte que ses actes
were wrong. Relying on his interviews with the etaient mauvais. Compte tenu de ses entretiens
appellant, the results of formal psychological test- avec I'appelant, edediats des tests psycholo-

ing conducted at the Health Sciences Centre, giques eaftextall Centre des sciences de la
records from the appellant’'s three-day stay at the esaess dossiers relatifs aux trois jours que I'ap-
Brandon Mental Health Centre in August 1995, pelant avaitepass Centre de sanihentale de
interviews with the appellant's family and the  Brandon ent&®95, des entretiens qu'il avait
appellant’'s statement to the police, he diagnosed eus avec des membres de la famille de I'appelant,
the appellant as having developed full-blown para- et ded¢tadition que ce dernier avait faida

noid schizophrenia, a severe mental disorder, police, gtarchire que I'appelant souffrait de
roughly two months prior to the shooting. While  schizeplie” paranmle caraafiste, un grave

Drs. Shane and Yaren differed in their precise trouble mental, environ deux mois avant la fusil-

diagnoses, both agreed that they were quite consis-  lagimelT leurs diagnosticsqmis diféraient,
tent. The diagnosed mental illnesses shared key [ésSkane et Yaren s’entendaient pour dire
symptoms, including visual and auditory halluci-  quélsient tes compatibles. Les maladies men-

nations and persecutory delusions which together tales diagremstiguaient en commun des symp-

severely impair the sufferer’'s contact with or graspomeas obs, dont des hallucinations visuelles et

of reality. Further, both doctors were of the opin-  auditives qui, jomtiss’ ides @lirantes de per-

ion that the appellant’s act of shooting his grandfa- ecusion, affaiblissent consdablement la percep-

ther was consistent with his mental disorder having  tion dee#itd qu'a la personne qui en est

caused him to believe that only in so doing could  atteinte. En outre, les éelecinsetaient d’'avis

he save himself from further torment. gue l'acte accompli par I'appelant en abattant son
grand-gre cadrait avec les troubles mentaux qui
I'avaient amera croire qu'il s’agissait pour lui de
la seule fapn de mettre fira 'ses tourments.

The Crown did not call a rebuttal expert to con- Le minis&re public n'a fait ¢moigner aucun 18

tradict the testimony of Drs. Shane and Yaren. expert mfuter le Emoignage des'®Shane et
However, on cross-examination the Crown chal-  Yaren. Cependant, en contre-interrogatoire, il a
lenged the expert evidence and was successful in  ceréepteuve d’expert et aussia obtenir un
eliciting a number of admissions and concessions.  certain nombre d'aveux et de concessions. Les
The majority of the Court of Appeal relied heavily  juges majoritaires de la Cour d’appel se sont gran-
on those as a foundation for the reasonableness of  dememsfeadces aveux et concessions pour
the jury’s verdict. In my view, this emphasis was  conclure que le verdict detaityraisonnableA
misplaced. Before assessing the weight, including  mon avis, ils ont fait fausse route. Avam-d'appr’
the credibility, of expert evidence, it is important  cier la valeur et notammentethbitité d’'une
to characterize the gist of that evidence correctly. preuve d'expert, il importe d’en qualifier correcte-
ment I'essentiel.

Dr. Shane’s evidence was particularly problem- Le ttmoignage du DShaneefait particulere- 19

atic and, in isolation, might not have persuaded a  ment grtiique et n’aurait peetre pasefé
reasonable jury, properly instructed, on a balance  suffisant pour convaincre, selepdadfreince
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of probabilities, that the appellant did not know at  des probeilitin jury raisonnable, ayantcue,

the relevant time that killing his grandfather was  des directives appesprue I'appelant ignorait,

wrong. Dr. Shane acknowledged that since the I'époque pertinente, que tuer son graackptait

appellant had little or no recollection of the inci-  mauvais. L&Bane a reconnu que, comme 'ap-

dent, it was very difficult to assess his state of pelant n'avait tout au plus qu’un vague souvenir de

mind at that time. He also spoke of the relationship  ce qtais’pass; il était ties difficile de étermi-

between the appellant’'s psychotic disorder and the  neregiélsonetat d'esprita’ce momentd. Il a

fact that he was intoxicated around the time heegalément pagl” de fapn quelque peu embrouil-

shot his grandfather in somewhat confusing termsge, du lien qui existait entre la psychose de I'appe-

suggesting that the consumption of alcohol may lant et le faitefaiil énetat débriétt au moment

have “disinhibited him . . . accentuat[ing] certain u iba fait feu sur son grandepe, laissant entendre

parts of [his] psychosis” and that it may have “pre- que la consommation d’'alcool pouvait I'avoir

cipitated” his paranoid perception of his grandfa- TRADUCTION] «désinhitg [...] [et] accenta cer-

ther “and the release of disturbing and destructive  tains aspects de [sa] psychose», et qu’elle pouvait

homicidal impulses”. More importantly, in the  avoir «provegua perception pararamjue qu'il

eyes of the majority of the Court of Appeal (at avait de son granelgt I'avoir amema «@&dera

p. 243), des impulsions meugrés troublantes et destruc-
trices». Qui plus est, aux yeux des juges majori-
taires de la Cour d'appeh (a p. 243),

Dr. Shane testified that the accused knew that the kill- TRAQUCTION] [l]le D' Shane aemoigré que l'accus’
ing was morally wrong during the interview on Septem- savait, lors de I'entretien du 9 septembre 1995, que le
ber 9, 1995. He described this as “an island of lucidity” mewtaé Moralementeprhensible. Il a eCrit cela
and acknowledged that islands of lucidity “could also comme «un intervalle de duciditfeconnu que des
have existed on August 29th, August 30th, 31st and so intervalles deelugiditivaientefre également surve-
on as they di... onSeptember 9th”. nus les 29, 30, 3luket ainsi de suite, comme cela
avaitété le cas [...] le 9 septembre».

Dr. Shane also admitted that a traumatic event LeSBane aegalement reconnu qu’uevéne-
could trigger a psychotic deterioration. However, = ment traumatisant powéndher une efério-
all these concessions and admissions are consistent  ration psychotique. Cependant, tous ces aveux et
with the fact, also obviously acknowledged by the  concessions sont conciliables avec le fait que les
experts in this case, that they could not state with  exper&svatgrmment eux aussi reconnu, en l'es-
100 percent certainty what the mental state of theecepgu'ils ne pouvaient pas dire avec une certi-
appellant actually was at the time of the offence.  tude absolueetpielfaiment Etat d’'esprit de
More importantly, the various possibilities, high-  I'appelant au momarit a’commis l'infraction.
lighted by both the Crown and the majority of the  Qui plus est, les diverses passilstitiligees
Court of Appeal, did not cause the doctors to  tant par le mirigtublic que par les juges majo-
depart from their overall, professional conclusion  ritaires de la Cour d’appel, n'ont pas &men’
that the appellant lacked the moral appreciation, at edeninsa’ modifier leur conclusion egérale et
the relevant time, necessary to trigger his criminal  professionnelle que I'appelant n’avait pas, au
responsibility. This is particularly true in the case = moment pertinent, le jugement moral requis pour
of Dr. Yaren who candidly acknowledged that his  engager sa respomsatiiithelle. Cela est parti-
opinion had evolved over time but unequivocally  erdiment vrai dans le cas dui Yaren, qui, bien
asserted a professional opinion supportive of the  qu'il ait reconnu franchement qu'’il avaié chang”
absence of moral judgment. d’'avis avec le temps, a egpdlairement une
opinion professionnelletayant I'absence de juge-
ment moral.
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In my view, the Court of Appeal misappre- A mon avis, la Cour d’appel a mal saisi I’impor-20

hended the significance of the evidence dealing tance de la preuve rlaipessibilie’ que I'ap-
with the possibility that the appellant might have  pelant ait pu tuer son geamedgendant un
killed his grandfather while experiencing a  moment ou wr@dé de lucidé; en consigfant
moment or period of lucidity by interpreting  que I'expression «intervalles de lersjdi” con-
“islands of lucidity”, the concept used by Dr. cept udilipar le D Shane, renvoyaila “des
Shane, as referring to moments or periods of psy- momergsles priodes de normaétpsycholo-
chiatric normalcy experienced by otherwise gique que connaissent des individus par ailleurs

psychotic individuals. Dr. Yaren, on cross-exami-  psychotiques. En contre-interrogatoif&,aleed
nation, explained why this interpretation is not cor-  a expligourquoi cette interptation est erro-
rect: rée:

A ...l know I've referred to it as “fluctuating states TRRADUCTION] R...Je sais que jai qualig cela

of psychosis.” Dr. Shane uses another term, “islands of etatsVvariables de psychose». L'eIbane utilise une
lucidity” or periods of lucid thinking. It's quite typical autre expression, celle d'«intervalles de &s¢idit’ de

for me to interview someone who is floridly psychotic, eriptes de peeg lucide. Je rencontre souvent des per-
who is telling me about, | don't know, demons inhab- sonnesidéiment psychotiques qui me parlent, par
iting their abdomen and creatures coming out of the exempleea®rd’ qui habitent leur abdomen et de
walls, who then will turn to the social worker who may eattires qui sortent des murs, et qui, soudain, s’adres-
also be in the room and say, By the way, could you go sent au travailleur social qui sedgedereent dans la

to my apartment at such and such an address and pickece pt'lui disent: «En passant, pourrais-tu te readre °
up my welfare cheque which is due on Monday? You mon appartentefie ou telle adresse pour y cueillir
know, in the same sentence, and so that's not uncom- neguelt’aide sociale, qui doit arriver lundi?». Tout
mon. cela du mfme souffle, et ce n'est donc pas rare.

Q. ..I'm going to suggest to you that on August the Q... Jevous dit qu'’il est fort possible que, le 2u&a0”
29h of 1995 it's quite possible that Aaron was, if he was 1995, Aaron, en supposaetajtidtteint de troubles
suffering from a mental disorder, experiencing periods mentaux, ait connerdedes” de lucidd.
of lucidity.

A Yeah, | guess I'm not as taken by the term “periods R Ouais, je suppose que l'expressiodespde
of lucidity” because it suggests that there are periods of laeidie me pld“pas autant du fait qu'elle laisse
completely normal thinking. | think a better way to entendre qu'il y a desges de peeg compttement
think about it is that there are aspects of one’s thinking norMalaon avis, il est plus juste de dire que cer-
that can be normal or near normal while one is floridly tains aspects de leepéis individu peuvenetfe
psychotic, so as an example | gave, at the same time that normaux ou presque noemansi fndividu est
one is thinking that there are sort of delusions going on eciddiment psychotique; par exemple, un individu peut
one can also think clearly about a matter of fact issue in sineattant croire gu’il a des ég's @lirantes eteflé-
one’s life. So it's not to suggest that one’s thinking turns chir clairemeame’ guestion banale de la vie quoti-
completely to normal. Although that's possible, too, it's dienne. Cela ne revient doaclaiaser entendre que
less likely. la peree de l'individu devient cometément normale.

Bien que ce soit aussi possible, c’est moins probable.

Q.. .And so I'm suggesting to you that in that con- Q... Jevous dis donc que, dans ce contexte, il se
text he could very well have understood during a period peut fort bien qu’il ait compris, pendastiade @gé
of lucidity on August 2%, 1995, that it was wrong to luciditle 29 aaf 1995, que tuer son granesp Etait
kill his grandfather, prior to actually doing so or even at mauvais, avamende le faire, voire au moment ib”

the time, but that he was carrying out some other long- I'a fait, mais qu’il assouvissait quelque autre haine qu'il
standing hatred towards his grandfather. eprouvait depuis longtemps pour son graacep”
A For me that's quite a stretch and | will certainly ARnon avis, c'est aller &s loin. Je conviens certai-

agree that from moment to moment he could be in touch nement qu’il a pu, avant, pendaas,eseapendre
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with the reality of the fact that that was a morally wrong

thing to do, before, after and during, but it isn’t consis-
tent with him actually carrying out the behaviour, in my

mind. | don’t think anyone can ever tell with certainty

exactly what his state of mind was at the very moment
that he pulled the trigger, which is really what you're

getting at. | really don’t think that can be known.

Q ...l think you're asking me to believe then that
four hours later when he gave his statement he really
might not have, he might have had the understanding at
that point but he might not have at the time he shot his
grandfather.

A Exactly right.

Q Isn't that asking me to take a big jump and a leap
of logic?

A To enter into the realm of the thinking of a
psychotic person is to take a big leap in logic.

compte que cetetaite moralement eprehensible,
mais cela ne laisse pas erdemdne,avis, qu'il est

effectivementepass ‘actes. Je ne pense pas que quel-

qu’un puisse jamais dire avec certitué¢aifuetacte-
menesdrd esprita’ I'instant neme @' il a appug’

sur la gachetgegoei vous voulez vraiment en venir.,

Je ne pense vraiment pas qu’on puisse le savoir.

Q... Jepense que vous me demandez de croire que,

quatre heures plus tard lorsqu’il aefelarasio, il
se pourrait vraiment qu'il n'ait pas, qu'il ait alors com-
pris, mais qu'il n'ait pas compris au morharfad"

feu sur son grandrp.

R Exactement.

Q Ne me demandez-vous pas de faire un grand bond

et de sauter uretape logique?

R Pour comeda pensé d'une personne psycho-
tique, il faut faire un grand bond et sauttiapme ~

logique.

Q All right. It involves a lot of guesswork and
assumptions.

A It involves some guesswork and assumption; it also
involves considerable experience in working with
psychotic individuals and coming to an understanding
of how their thought processes work, but yes, some-
times there is an element of guessing. [Emphasis
added.]

Q D’accord. Cela implique beaucoup d’legsstlet

de suppositions.

R Cela implique gusgucertain point des hypeth®
ses et des suppositions;gyfdeinent une eepience
ceralidé de travail aups d’individus psychotiques
etrerafri€ a comprendre comment ilsftféchissent,
mais il est vrai qu’il y a parfois une part de devinettes.

[Je souligne.]

| agree with Huband J.A. that the evidence, par- Je conviens avec le juge Huband que la preuve,

ticularly the testimony of Dr. Yaren, does not rea-
sonably support the conclusion that the appellant
was lucid to the point of knowing that his acts
were morally wrong at the time of the shooting. In
my view, the totality of the psychiatric evidence
did not give rise to the reasonable possibility that
the appellant, who laboured under the effects of a
severe mental disorder at the time he committed a
homicide, and whose moral judgment was
impaired as a result, would have had a momentary
reprieve from the effects of his disorder, at the crit-
ical time, sufficient to provide him with the moral
insight necessary to engage his criminal responsi-
bility.

Apart from the psychiatric evidence, the state-
ments made by the appellant to the police, and,

notammern®ignage du D¥aren, nEtaye pas
raisonnablement la conclusion qu'au moment de la

fusillade I'appedaait lucide au point de savoir

gue ses attasnt moralementeprhensibles.

J'estime que, dapehsemble de la preuve psy-
chiatrique, il n'y avait aucune passiifianna-
ble que l'appelant, qui, au moment de commettre
un homicide, souffrait de troubles mentaux ayant
pour effet d'affaiblir son jugement moral, ait cess’
temporairement, au moment crucial, de ressentir
les effets de sa maladie dzemaadire assez

lucide pour que sa responsabilitiinelle soit

ergag’

Outre la preuve psychiatrique, lesctbrations

que I'appelant aaftatgolice et, auparavant, au

prior to that, to the father of his friend, whom he ergde son amie, qu'il avait infoentiu meurtre et
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informed of the kiling and whom he asked toa qui il avait demareld’alerter la police, ne sont

inform the police, are not inconsistent with the

conclusions reached by the experts, nor is the
appellant’s conduct surrounding the commission of
the offence.

VI. Conclusion and Disposition

In my respectful view, judicial experience with
the effects of mental disorder on criminal responsi-
bility, with the type of evidence that is available to
demonstrate it, and with the unjustified skepticism
that may be directed at an accused relying on the

pas

incompatibles avec les conclusions des
experts, pas plus que ne 'est le comportement de
I'appelant au mormeihtaccommis l'infraction.

I. Conclusion et dispositif

En toute @férence, j'estime que, compte tenu des

soremamce concernant les effets des troubles

mentaux sur la resporesatititinelle, du genre

de preuve disponible petatdin existence et
du scepticisme mjdsetiti'on peut faire preuve

defence of mental disorder, should have given tha I'eégard d’'un accws’qui invoque des troubles

Court of Appeal cause for concern that the verdict
reached by the jury in the present case was unrea-
sonable and not supported by the evidence. Careful
and thorough scrutiny of the record confirms that
concern was warranted. It is not necessarily easy
for a jury to accept that, in lay person’s terms, an
accused who knows what he is doing and knows
that it is a crime, could still genuinely believe that
he would not be morally condemned by reasonable
members of society for his conduct. In my view,

the defence proved this to be the case and, on the

evidence tendered at this trial, it was unreasonable
to conclude otherwise.

mentaux comme moyeaietsa] la Cour d’'ap-
pel auraitighdre que le verdict pronacén
ebesppar le jury ne soiteddisonnable et ne
repose pas sur la preuve. Un examen minutieux et
approfondi du dossier confirme qu'une telle
craiagt justifiée. |l n'est pas ecessairement
facile pour un jury d'accepter tout bonnement
gu’'un aeaysi sait ce qu'il fait et qui sait qu'il
est en train de commettre un crimegauisse n’
moins croirees@rent que sa conduite ne susci-
tera gpsdbation morale de membres raison-
nables dedt Joaiion avis, la dfense atabli

que c’est ce qui s’est produit et, compte tenu de la

preuve soumise au pres, il était déraisonnable de
conclure le contraire.

For these reasons, | would allow the appeal, set Pour ces motifs, je suis d'avis d’accueillir le24

aside the judgment of the Court of Appeal and
enter a verdict of not criminally responsible by rea-
son of mental disorder in substitution for the ver-
dict entered at trial. | would remit the matter to the
trial court for a disposition hearing pursuant to
s. 672.45 of th&Criminal Code.

pourvoi, d'annuleet’de’la Cour d’appel et de
substituer au verdict inscrit as proeerdict de
non-respongabititiminelle pour cause de
troubles mentaux. Je suis d'avis de renvoyer I'af-
faarda cour de prerare instance pour qu’elle

tienne une audition visaat d&terminer la dcision

a rendre conforernenta I'art. 672.45 diCode cri-

minel.
Appeal allowed. Pourvoi accueilli.
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