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undertaking alienated or operated by another — Labour
Code, RSQ,, c. C-27, ss. 45, 46.

The appellant City contracted out garbage collection
in certain districts of the City to subcontractors. In
accordance with art. 15 of the collective agreement

between the City and the respondent union representing

the City’s salaried manual labourers, no unionized
employees were laid off, had wages cut or lost benefits

as a result of the contracts with the subcontractors. The
de sous-traitance. Le syndicat epd& devant le com-

union filed motions under s. 45 of thabour Code with

the labour commissioner general, seeking to have the

transfer of the certification and the collective agreement
to the subcontractors recorded. According to the evi-

dence adduced, the subcontractors used their own staff

and their own equipment, continued to exercise com-
plete authority to manage their staff and were required
to comply with the City’s instructions regarding the

proper performance of the contract. The City continued
to be ultimately responsible for a number of aspects of
the garbage collection service. In a decision affirmed by
the Labour Court, the commissioner recorded the partial
transfer of the City’s rights and obligations to the sub-
contractors and held that they were bound by the certifi-
cation and collective agreement. The Superior Court
found that it was patently unreasonable to consider only
the transfer of functions and allowed the applications for
judicial review brought by the City and one of its sub-

contractors. The Court of Appeal restored the decision
of the Labour Court, stating that the applicable standard

a I'existence d'une aliénation ou concession d entre-
prise — Code du travail, L.R.Q., ch. C-27, art. 45, 46.

La Ville appelante & tesktrvice de cueillette des
ordures de certains secteurs de la meniipakt”
sous-traitants. Cenfentd I'art. 15 de la conven-
tion collective liant la Ville au syndicat aquim’
asgmte les empleg” manuels salas” de la Ville,
aucunearpisel, baisse de salaire ou perte deb’
fices pour lesssajamifiqes n'a gsulg des contrats

missaiegah du travail des regtés, en vertu de
I'art. A5odie du travail, pour faire constater la trans-
mission aux sous-traitants dedifation et de la
convention collective liant la Ville. La preengepr”
indiquait que les sous-traitants utilisaient leur propre
main-d’'ceugtpiigiement, conservaient tous les pou-
voirs guald gestion de leur personnel et devaient se
conformer aux instructions de la Villa dudmnnhe
ecion du contrat. La Ville demeurait ultimement res-
ponsable de plusieurs aspects du semieaméien!’
des ordures. Le commissaire, datssiamecdhfir-
eerpar le Tribunal du travail, a constat’il y avait eu
transmission partielle des droits et obligations de la Ville
aux sous-traitants et que eiBrtilés par l'acoe-
ditation et la convention collective. La @deuip”
cermid "qu’il était manifestementedaisonnable de
ne tenir compte que du transfert de fonctions, accueille
lestes|eheavision judiciaire pesenges par la Ville
et un de ses sous-traitants. La Couredidntiped r’

of review was patent unreasonableness and that the deciecisiaih’ du Tribunal du travail indiquant que la norme

sion of the Labour Court in the case at bar did not con-
tain any error that might justify intervention by the
superior courts.

deateraipplicable est celle de I'erreur manifeste-
meeraisonnable et que laecisSion du tribunal en

'esgre ne comporte aucune erreur pouvant justifier

l'intervention des tribunaux sepeurs.

Held (Bastarache J. dissenting): The appeal should be Arrét (le juge Bastarache est dissident) : Le pourvoi

dismissed. The Labour Court’s decision is not patently
unreasonable.

Per McLachlin C.J. and L'Heureux-Da) Gonthier,
lacobucci, Major and Arbour JJ.: The standard of review

is patent unreasonableness. Under the principles devel-
ment efaisonnable. En vertu des princigdaboEs par

oped by the Labour Court followinBibeault, s. 45 of
the Labour Code may apply to subcontracts where the
transferee, in addition to performing functions similar to
those performed by the transferor to which the certifica-
tion originally applied, receives a right to operate part of
the transferor's undertaking. Those principles are not
patently unreasonable and do not conflict with the deci-
sions of this Court, which provide that it is up to the
specialized decision-making authorities to weigh the
applicable criteria in order to determine whether a trans-
fer of the operation of an undertaking has occurred.

esterdjet dcision du Tribunal du travail n'est pas
manifestemergraisonnable.

Le juge en chef McLachlin et les juges L’Heureux-
eh@vnthier, lacobucci, Major et Arbour : La norme
deleocapplicable est celle de I'erreur manifeste-

le Tribunal du traxalh ‘suite de I'agf Bibeault,

l'art. 48Cdde du travail peut s’appliquesa ‘des con-

trats de sous-traitance lorsque le concessionnaire, en
plusedieter des fonctions similairescelles qu’ef-

fectuait leedant’initialement vis'par I'accedita-

tiamitren droit d’exploitation portant sur une partie

de I'entreprise de ce dernier. Ces principes ne sont pas
manifestenegaisdhnables et ne contredisent pas la
jurisprudence de notre Coewrqitiquril revient aux
instancasabgies de poreter les crigtes appli-
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Moreover, the decisions of the commissioner and the
Labour Court in this case do not represent a return to a
functional definition of an undertaking. On the contrary,
the specialized decision-making authorities have sought
to identify the essential elements of the part of an under-
taking of which the operation had been transferred, by
considering the nature of the undertaking and the rela-
tive importance of its various components. That
approach is consistent with the definition of an under-
taking adopted by this Court Bibeault.

In addition, in situations involving the transfer of the
operation of part of an undertaking, the Labour Court
has developed reasonable principles for adapting the
requirement that the transferee be given a sufficient
degree of autonomy so that a conclusion may be made
that the operation of an undertaking has been trans-

cables eoemier si une concession d’entreprise

est intervenue. De plasisienslidu commissaire et
du tribunal end@sme constituent pas un retaur °

une conception fonctionnelle de I'entreprise. Au con-
traireetdedirs spCialigs ont cheraha identifier

elézsents essentiels de la partie d’entreprise extiec”

en tenant compte de sa nature et de I'importance respec-
tive de ses diverses composantes. Cette approche est
confoarla ¢onception de I'entreprise adeptpar

notre Cour dans |'aetBibeault.

Le Tribunal du travaj@emenelabog des prin-
cipes raisonnables afin d’adapter aux cas de concession
partielle d’entreprise I'exigence voulant quéun degr’
suffisant d’autonomie soiteatitibanbncessionnaire

afin de pouvoir cenidypeEsence d’'une concession
d’entrepriseedenpe” d’'un contrat dictant decda,

ferred. The existence of a contract laying down certain ecipe” certaines modag” d’exécution du travail ne

precise methods of performing the work is not a barrier
to applying s. 45. In previous decisions, this Court has
not adopted a rigid and absolute requirement that a sub-
contractor must have total control over the part of the
undertaking of which the operation was transferred. In
this case, the commissioner and the Labour Court used
the criterion of the subordination of the employees to
the contractors in order to determine the degree of legal
autonomy that the contracts gave the contractors in
operating the part of the undertaking that had been

constitue pas un olzstbafmplication de l'art. 45.
Dans sa jurisprudence, notre Cour n'a paanadopt”
exigence rigide et absolue voulant gu’'un sous-traitant
doétenit’ un contile complet sur la partie d’entre-
priseecbacEn I'espte, le commissaire et le Tribu-
nal du travail oet letiisiere de la subordination
des assléace aux entrepreneurs poetedminer le
ed#gritonomie juridique que les contrats de sous-
traitance lassestderniers quaatl’exploitation de
la partie d’entreprisedémntélaboration des cri-

transferred. The function of developing the criteria for ere$ permettant eéi/aluer le degr d’autonomie qui doit
assessing the degree of autonomy that the transferetre laiss”au concessionnaire pour conclarBapplica-

must be given in order to conclude that s. 45 applies is
central to the specialized jurisdiction of the labour com-
missioner as it relates to the transfer of the operation of

tion de l'art. 45 se situe au cceur detiencensp”
@aldl commissaire du travail en reati de conces-
sion d’entreprise. Les principees@plijespce ne

an undertaking. The principles that were applied in this eemtraucune absurdjtmais assurent phttune appli-

case do not result in absurdity, but rather ensure the
rational and realistic application of s. 45.

Article 15 of the collective agreement, which autho-
rizes subcontracting on certain conditions, does not
amount to a waiver of the application of s. 45, or a con-

cation rationnedisterde I'art. 45.

L'article 15 de la convention collective, autorisant la
sous-traibageetaines conditions, ne saurait consti-
tuer une renon@dtapplication de I'art. 45 ou une

tractual exception to that provision. Indeed, since s. 45erogdtion contractuella tette disposition. D’ailleurs,

is a provision of public order, its application cannot be
precluded by a contractual provision.

Although the collective agreement will normally fol-
low the certification, a distinction can be made, under
ss. 45 and 46 of tHeabour Code, between first transfer-

I'artetht une disposition d’ordre public, on ne peut

eddrter par le biais d’'une disposition contractuelle.

Bien que le sort de la convention eséitaigment
celui de édaation, les art. 45 et 46 diode du tra-

vail permettent de distinguer entre le transfert de I'ac-

ring the certification and then deciding whether it is editdtion et I'opportund, qui s’appecie par la suite,

appropriate to transfer the entire collective agreement.
Contractual provisions designed to protect the employ-
ees in the event of a transfer of operation, as well as the
concrete fact situation prevailing in the undertaking and
the industry in general, are relevant factors that the com-
missioner may consider when deciding whether the col-

de é¢ransfans son iagralig la convention collec-

tive. Les dispositions contractuelles prsddger les
esataricas de concession d’entreprise, ainsi que la
situation etenquii pevaut dans I'entreprise et dans
l'industrierénad)” constituent des facteurs pertinents
que le commissaire pourra examiner au magoent de d”
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lective agreement should be transferred. However, the der du transfert de la convention collective. Cependant,
commissioner and the Labour Court have the sole il revient uniguement au commissaire et au Tribunal du
authority to examine the factors in question and select travail d’examiner les facteurs en cause et de choisir la
the solution they consider most appropriate. In this case, solution gu'ils emrgida plus appro@é. En 'es-

the specialized decision-making authorities opted for eceples instanceseapalisges ont o ’pour le transfert
transfer of the collective agreement. That solution de la convention collective. Cette solution comporte cer-

involves certain disadvantages, but they are not suffi- tains iro@eMS, mais ils ne sauraiestte suffisants
cient to warrant judicial review in a situation where the pour justifieeV#sion judiciaire dans le cadre de I'ap-
standard of review to be applied is patent unreasonable- plication de la norme dke antérreur manifeste-
ness. ment efaisonnable.

The Act respecting sales of municipal public utilities La Loi sur la vente des services publics municipaux

is not relevant in determining whether s. 45 of the n'a aucune pertinenceagl@mplication de l'art. 45
Labour Code applies. The fact that there are special Cdde du travail. L'existence de mcanismes particu-
mechanisms to enable a municipality to alienate certain liers permattant “‘municipalé” d'aliéner certains
public utilities does not affect the analysis of the conse- ser@icasaatte public n’influence pas I'analyse por-
qguences, in labour law, of the alienation or transfer of tant sur lesquersCes, en droit du travail, d'uneeali”
those services. nation ou d'une concession d’un tel service.

Per Bastarache J. (dissenting): The Labour Board’'s Lejuge Bastarache (dissident) €liait manifestement
decision — that the contracting out of the garbage col- eraidonnable de la part du Tribunal du travail dei-d”
lection was a partial operation by another of the City’s der que la sous-traitance de la collecte destardures ~
undertaking sufficient to trigger s. 45 of th&bour une concession partielle de I'entreprise de la Ville qui
Code — was patently unreasonable. FiBiheault pro- suffisait pour entiaer I'application de I'art. 45 dGode
hibited a purely functional definition of “undertaking” du travail. Premérement, I'aret Bibeault interdit une
in s. 45 that would be revived by a finding of successor- efinfion purement fonctionnelle de la notion
ship in a situation where all that was transferred was d’« entreprise » coatdaue 45, et on reviendra#t °
tasks or work. In that decision, a “total control” under- cedtiindtion si on concluait qu'il y a succession d’en-
standing of the type of subcontracting that could trigger treprise dans lel caslls desathes ou des travaux
s. 45 was adopted. Here, while the subcontractors had etotrahsérés. Selon cet agt; il doit y avoir cession
responsibility over their personnel, the City did not d'un « adatrabsolu » pour que la sous-traitance

assign them total control over the garbage collection ser- puissenentfapplication de l'art. 45. En 'esge,
vice but rather continued to play a management and bien que les sous-traitar aespgonsables de leur
supervisory role. Section 45 can only apply to subcon- personnel, la Ville ne leur edpds contole absolu

tracting situations in which the former employer gives du service de collecte des ordures, mais Gipliat”
up overall responsibility for the work performed and the e de’jouer unaie de gestion et de surveillance. L'ar-
contractor assumes complete responsibility for that ticle 45 ne peut s’'appliquer qu’aux cas de sous-traitance
work. Second, the autonomy requirement in a succes-u I'employeur pe@dent se eharge de toute respon-
sorship analysis found imester was not met. This sabiittelative aux travaux effeds’et o I'entrepre-
requirement involves two elements. The first element is neur assumeerbemsponsabit’de ces travaux.
the idea that what is being transferred must be a viable Bmexnent, on n'a pas satisfaia condition d’au-
functional economic vehicle or entity. The second ele- tonowgtiblie dans l'aef Lester relativementa’
ment is one of finality to the transfer in the sense that 'analyse concernant la succession d’entreprise. Cette
the first business no longer has control over the part of condition comporteldewents. Le premieglément
the business that has been given over. When, as here, estdlie@’ ce qui est trargt doitétre une entit’ou
what is being ceded is work alone and the transferor un instrureeahomique fonctionnel viable. Le
deuxémee€lément est le caraate dfinitif du transfert
en ce sens que la preare entreprise n'a plus le cooie”
de la partie de I'entreprise qui &é” @Bdée. Lorsque,
comme c’est le cas en I'esge, seuls des travaux sont
céds et que le «arfant » demeure responsable du « ces-
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maintains responsibility over the transferee, this element

of finality has not been satisfied.
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ARBOUR J — LE JUGE ARBOUR —

I. Introduction I. Introduction
This appeal was heard together wltanhoe Cet appel &% entendu conjointement avec I'af- 1

inc. v. UFCW, Local 500, [2001] 2 S.C.R. 565, fairévanhoe inc. c. TUAC, section locale 500,

2001 SCC 47, in which reasons are pronounced [2001] 2 R.C.S. 565, 2001 CSC 47, pour laquelle

with this decision. The issue is whether the Quebec  des motifs spogd avec la @sente dEision.

Labour Court has adopted an interpretive policy La question smikst celle de savoir si le Tribu-

with respect to the application of s. 45 of the nal du travail deb@u’a adopt’a propos de

Labour Code, R.S.Q., c. C-27, regarding transfer 'application de l'art. 45 Ghde du travail,

of the operation of part of an undertaking thatisin  L.R.Q., ch. C-27, une politique d@tétiqum en

conflict with U.E.S, Local 298 v. Bibeault, [1988] matére de concession partielle d’entreprise qui

2 S.C.R. 1048, or the subsequent decisions of thigpudie l'aret U.E.S, Local 298 c. Bibeault,

Court. More specifically, the question to be [1988] 2 R.C.S. 1048, ou la jurisprudenee subs’

decided is whether the Labour Court has the power  quente de notre Cour. Plus quartieut, il

to conclude that a union’s certification and collec-  s’agit dmiiner si le tribunal a le pouvoir de

tive agreement may be transferred to a subcontrac-  conclure queditaiion et la convention col-

tor of the employer. For the reasons that follow lective d’'un syndicat peatrentrdnsféesa un

and the reasons given in support of my decision in  sous-traitant de I'employeur. Pour les motifs qui

Ivanhoe, | find that the approach taken by the  suivent, ainsi que cepa®k au soutien de ma

Labour Court constitutes a reasonable exercise ofecisibn dans ['affairelvanhoe, je conclus que

its specialized jurisdiction that is not in conflict I'approche du Tribunal du travail constitue un

with the decisions of this Court. Accordingly, the  exercice raisonnable de sateotg selialige

appeal must be dismissed. gui ne contredit pas la jurisprudence de notre Cour.
En congquence, I'appel doitfe rejet.
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Sections 45 and 46 of tHeabour Code are in Les articles 45 et 46 dQode du travail font
issue in this case. Those sections provide: I'objet eésent litige. Ils prescrivent :

45, The alienation or operation by another in whole or45. L’alienation ou la concession totale ou partielle

in part of an undertaking otherwise than by judicial sale d’'une entreprise autrement que par vente en justice n’in-
shall not invalidate any certification granted under this valide aucuneditation accoreé en vertu du psent

code, any collective agreement or any proceeding for code, aucune convention collective, ni auedoeeproc”

the securing of certification or for the making or carry- en vue de I'obtention d’'uned#etion ou de la con-
ing out of a collective agreement. clusion ou ded@xion d’'une convention collective.
The new employer, notwithstanding the division, Segarda la divisiona'la fusion ou au changement

amalgamation or changed legal structure of the under- de structure juridigue de [Ientreprise, le nouvel
taking, shall be bound by the certification or collective employeur espdi I'acceditation ou la convention
agreement as if he were named therein and shall become collective commetaitl yomne” et devient par le

ipso facto a party to any proceeding relating thereto, in fatnma”partiea"toute proedure s’y rapportant, aux

the place and stead of the former employer. lieu et place de I'employsddent.

46. It shall be the duty of the labour commissioner, upord6. Il appartient au commissaire du travail, sur etqu”
the motion of an interested party, to rule on any matter d’'une partiedsfe, de trancher toute question rela-
relating to the application of section 45. tige’application de l'article 45.

For such purpose, the labour commissioner may A cette fin, il peut eneterminer I'applicabilé et ren-
determine the applicability of that section and issue any dre toute ordonnaeeergggSsaire pour assurer la
order deemed necessary to effect the transfer of rights or transmission des droits ou des obligadiensetis”
obligations contemplated therein. He may also settle any article. 1l peut egissi toute difficué” dcoulant de
difficulty arising out of the application of that section. I'application de cet article.

Il. The Facts Il. Les faits

The respondent, the Canadian Union of Public L'intime, le Syndicat canadien de la fonction
Employees, Local 2589 (the “union”), has been  publique, section locale 2589 (le « syndicat »), est
certified since May 19, 1982, to represent all of the  edit¥ depuis le 19 mai 1982 pour repehter
salaried manual labourers employed by the appel-  tous les esplegnuels salas’ de I'appelante,
lant, the City of Seplies. The manual labourers la Ville de Sépt. Les emplogs manuels de
employed by the appellant had been the subject of  I'appedtaitnt d’ailleurs vie$ par une acedi-

a similar certification since 1961. There was a col-  tation semblable depuis 1961. Une convention col-
lective agreement between the City and the union lective liait la Ville et le syndicat penddep”

for the period from October 1, 1990 to September  “octobre 1990 au 30 septembre 1993. Celle-ci

30, 1993. That agreement was extended to Septem-eté proroge jusqu’au 30 septembre 1995 par le

ber 30, 1995, pursuant to thet respecting the  biais de laLoi concernant les conditions de travail
conditions of employment in the public sector and  dans e secteur public et le secteur municipal, L.Q.

the municipal sector, S.Q. 1993, c. 37.In 1991, the 1993, ch. 37. En 1991, la \&4t&ld de confier la

City decided to contract out garbage collection in  cueillette des ordures dans les secteurs Clarke, Fer-
the Clarke, Ferland and de la Rive districts to C.A.  land et de laRe\." Construction enr., 2862-
Construction enr., 2862-3775 €hec inc. (“C.A. 3775 @bBec inc. (« C.A. Construction »), en vertu
Construction”), under a contract that was in effect  d'un contrat valableedjarvier 1992 au 31

from January 1, 1992 to December 31, 1994. In ecedibre 1994. En 1992, la Ville accorde de plus
1992, the City also awarded two waste collection  deux contrats de transport eveliesht des

and removal contracts to Services sanitaires duechelfsa” Services sanitaires du St-Laurent inc.
St-Laurent inc. (“Services sanitaires”). The first  (« Services sanitaires »). Un premier contrat vise
contract was for commercial buildings and multi-  &lfices commerciaux et les habitations multi-
family buildings with five or more units located in ~ familiales de cinq logements et ples siaris le
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the downtown area and covered the period from

secteur du centre-ville et couermde gu &

August 1, 1992 to July 31, 1997. Services uta®992 au 31 juillet 1997. Services sanitaires

sanitaires also agreed to supply the City with steel
containers which would become the property of
the City at the end of the contract. The second
agreement provided that Services sanitaires was to
collect and remove garbage from homes and apart-
ment buildings with four or fewer units in the
downtown area, for the period from January 4,
1993 to January 3, 1998. Before these contracts
were awarded, garbage collection had always been
handled by City employees covered by the certifi-
cation held by the respondent, except in the de la
Rive district, where collection had always been
subcontracted.

s'engage pania mccasioa fournira la Ville
des conteneurs d’'acier dont ceeeddenien-
dra mtameé a la fin du contrat. Dans une
seconde entente, la Villa Qefigcés sanitai-
regveEment et le transport des ordures pour
lessidences et les habitations multifamiliales de
quatre logements ou moins dans le secteur du
centre-ville, poeniddedu 4 janvier 1993 au 3
janvier 1998. Avant l'octroi de ces contrats, la
cueillette des ordures avait teeffpwiectiee
par desesatizrila Ville, vies par le certificat
d'editdtion @tenu par l'inting, sauf pour le

secteur de la Rive, pour lequel la cueillette avait

toujours€tt cone€de en sous-traitance.

Since 1968, all collective agreements signed by Depuis 1968, toutes les conventions collectives®

the City with associations representing manual
labourers had contained a provision authorizing
subcontracting subject to certain conditions. Arti-
cle 15 of the agreement in effect from 1990 to
1995 provided:

[TRANSLATION] ARTICLE 15 SUBCONTRACTING

exgrpar la Ville avec les associations espn-

tant sesesaladnuels contenaient une disposi-
tion autorisant I'octroi de sous-cantratgines
conditions. L’article 15 de la convention en

vigueur de 19901995 stipulait :

ARTICLE 15TRAVAUX SOUS-CONTRAT

15.01 No employee covered by this agreement may be
dismissed or laid off or have his or her wages cut
as a result of the subcontracting of work nor-
mally performed by permanent employees of the
City. Employees may be transferred or assigned
to other equivalent duties.

15.02 The City agrees to recall temporarily laid off
employees before having work normally done by
regular employees to whom this agreement
applies performed by subcontractors, provided
that they are able to perform the work immedi-
ately and that the City has the necessary equip-
ment.

15.03 The City agrees not to temporarily lay off any
regular employees if at the time of the layoff it is
employing subcontractors to perform work nor-
mally done by regular employees to whom this
agreement applies.

15.04 The Employer will simultaneously forward to the
union a copy of the invitations to tender that it
publishes in the newspapers.

15.01 Aucure gamanent couvert par laegente
convention neepeutongdié, misa pied ou
subir de baisse de salaire par suite de I'attribution
de contrat pour travail habituellesart eaf
desesalpermanents de la Ville. Ces saari”
pourroetré transfiés ou affe@$ a d'autres
fonctions€quivalentes.

15.02 La Ville s’engaggpeler au travail les saksi”
en miped temporaire avant de fairecexter
par des sous-traitants du travail habituellement
fait par desesakglliers, egis par la @sente
convention, pourvu gqu’ils puissent faire le travail
edimement et que la Ville aiteljuipement
recessaire.

15.03 La Ville s’engageeffectuer aucune mise °
pied temporaire de esmlagguliers si, au
moment de la anfged, elle @ son emploi des
sous-traitants effectuant du travail habituellement
fait par des sa&anmEguliers, €gis par la @Sente
convention collective.

15.04 L’Employeur transmettra sisrakanau Syn-
dicat copies des appels d'offres de contrat qu’il
publie dans les journaux.
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15.05 The Employer will use rented machinery only
where the machinery of the same type owned by
the City is unavailable.

Accordingly, no unionized employees were laid
off, had wages cut or lost benefits as a result of the
contracts with which we are concerned. C.A. Con-
struction and Services sanitaires did not hire any
permanent or full-time employees of the City. Fur-

15.05 L’Employeur utilisera de la machineze lou”
seulement lorsque la machinemendutypé
de la Ville ne sera pas disponible.

En eguence, aucune mise pied, baisse de
salaire ou pereeddieds pour les sala@$ syn-

eliqo’a esul€ de I'octroi des contrats qui nous
occupent. C.A. Construction et Services sanitaires

n'ont eegagcun des salas” permanents ou

thermore, it is admitted that the City did not trans- eguliers de la Ville. De plus, il est admis que

fer technology, equipment, permits or immovable
property to the subcontractors, who used their own
staff and their own equipment.

celle-ci n'a pas &é@nd€& technologie, dfuipe-
ment, de licence ou dimmobilisation aux sous-
traitants, qui utilisent leur propre main-d’'ceuvre et

leur propreequipement.

On January 28, 1993, the union filed two Le 28 janvier 1993, le syndicaepése devant le

motions under s. 45 of theabour Code with the
labour commissioner general, seeking to have the
transfer of the certification and the collective

agreement, except for the de la Rive district, to
C.A. Construction and Services sanitaires
recorded.

The contractors’ bids and the contracts signed

pursuant to those bids were drawn up on the basis

of detailed specifications prepared by the City and
incorporated into the contracts. According to the
evidence adduced before the labour commissioner,
the City continued to be responsible for the landfill

site and for a number of aspects of the garbage col-

lection service, even for the districts which the
subcontractors were in charge of. For example, the

commissaire egéral du travail deux re@és en

vertu de l'art. 45odkidu travail pour faire
constater la transmias®mi\.” Construction ed °
Services sanitaires dedistioh et de la con-
vention collective liant la muniejpséditif pour

le secteur de la Rive.

Les soumissions des entrepreneurs et les con-
tramsssigm la suite ordgt digés en fonction
d'un deatssld pepag par la Ville et incorpa”
dans les contrats. La presenga devant le
commissaire du trawadntd® que la Ville
demeure responsable du site d’enfouissement et de
plusieurs aspects du servieeerd@ml des
orduresmmpour les secteurs relevant des sous-
traitants. Ainsi, la ¥dided@néralement de la

City normally decided when and how often gar- eguence et des heures de Km@ment des

bage would be collected for each district, and what

ordures par secteur, ainsi que desigsulsIig

days were public holidays. It set the number and etemfiine le nombre et le volume des contenaurs °

volume of the containers to be installed for the
various establishments and approved the machin-
ery used by the subcontractors. If the subcontrac-
tors failed to perform their obligations within the
time allowed, the City could perform them itself
using its own employees and its own equipment, at
the contractor’s expense.

The subcontractors were required to comply
with the instructions given by the City regarding
the proper performance of the contract. For this
purpose, the contracts provided that a radio link
would be installed in the contractors’ trucks or that
the contractors would have to provide cellular tele-

installer pour lesereifts etablissements et
approuve la machineree ytdisles sous-trai-
tants. Si ceux-ecutert pas leurs obligations

dans letad” pevus, la Ville peut les ecuter

ellemé, a l'aide de ses propres satewiet de
son properiehadux frais de I'entrepreneur.

Les sous-traitants doivent se conformer aux ins-
tructions @@srpar la Ville quardt [a bonne ex
cution du coAtradtte fin, les contrats gvoient
gu’un appareil de radiocommunication seea install’
dans les camions des entrepreneurs ou qu'ils
devrontagessin ¢léphone cellulaire, pour per-
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phones, so that the City foreman could contact the  mettre au corteed®la Ville de communiquer
truck driver if necessary. The City engineer could  avec le conducteur du camion en cas de besoin.
add tasks not included in the specifications if he  Léimigur de la Ville peut ajouter dexchies non
considered them to be essential for carrying out the ecipés au devis s'il les considt essentiellea °
project, and he had the authority to manage the eteton du projet et il conserve l'auteritians
work and interpret the specifications. The City also  la direction des travaux et I'gtédigun du devis.
continued to be responsible at all times for dealing  De plus, la Ville demeure en tout temps responsa-
with customers. The City received complaints and  ble des contacts avec laleli&ile repit les
managed changes, stoppages and temporary inter-  plainteseeleg changements, ets”ou inter-
ruptions of service based on seasonal conditions, ruptions de service temporaires selon les saisons,
weather and customer needs. les conditions atneospies et les besoins des
clients.

However, under the contracts, the contractors Par ailleurs, les entrepreneurs conservent, ef
continued to exercise complete authority to man-  vertu des contrats, tous les pouvoiss|ases-
age their staff. They alone were responsible for  tion de leur personnel. Ainsi, ils sont les seuls res-
hiring and paying their employees and for the  ponsables de 'embauche, des conditions de travalil
employees’ working conditions. They could also et deefaur€ration de leurs salas. lls peuvent
subcontract part of their work if they complied aussi eglec’une partie de leur travail en sous-
with certain conditions. The contractors had to traitance s'ils respectent certaines conditions. Les
ensure that their employees did a clean job, did not  entrepreneurs doiveatomigue leurs salag”
make too much noise, did not take any items for  effectuent leur travail dans la @rogrdééssent
themselves that taxpayers put out for collection pas trop de bruit, ne s’approprient aucuredes mat’
and were polite to the public at all times. They had  riaapod’s par les contribuables et soient en
to take the disciplinary measures that were needed  tout temps polis envers lefpuablie fin, ils
to ensure compliance with these requirements. If  devront prendre les mesures disciplewdses n”
any breach occurred, the City could take action  saires pour s’assurer que ces exigences soient res-
against the contractors, but never directly against epsctEn cas de manquement, la Ville pourra
their employees. intervenir algw des entrepreneurs, mais jamais

directement augs de leurs empleg.

The contractors also had to comply with all obli- Les entrepreneurs doivent de plus se conforme?
gations imposed on employers by the applicabla toutes les obligations impsss aux employeurs
occupational health and safety legislation. They paedislation applicable en matE de samet’et
were responsible for eliminating any danger to the ede$€ au travail. lls ont la responsalalid’éli-
health, safety, or personal security both of their =~ miner tout danger pouréa lsagturi€ ou I'in-
own employees and of anyone present at the worlegritt” physiquea’la fois de leurs salas” et de
site. They were also liable for any harm done to  toute personne se trouvant dans les limites du
persons or property through carelessness, negli- chantier. lls sont aussi responsables de tout dom-
gence, want of skill or failure to perform the work, = mage eaus{ personnes ou aux biens par impru-
and they had to provide any additional staff needed  demggigahce, maladresse oefdlt d'exécu-
to avoid delays. tion du travail. lls devront ajouter le personnel

nécessaire pousviter tout retard.



10

11

680 SEPTILES V. QUEBEC (LABOUR COURT) Arbour J. [2001] 2 S.C.R.

I1l. Previous Decisions I1l. Les efisions amdfieures

A. Labour Commissioner, D.T.E. 94T-1246 A.Commissaire du travail, D.T.E. 94T-1246

Commissioner Garant granted the union’s Le commissaire Garant accueille les retgg du
motions and recorded the partial transfer of the  syndicat et constate la transmission partielle des
City’s rights and obligations to the contractors, droits et obligations de la Ville aux entrepreneurs,
who would be bound by the certification and col-  qui ser@# par I'acceditation et la convention
lective agreement. He noted that according to the  collective. Il note qu’en vertu de la jurisprudence
previous decisions of the Labour Court, s. 45 could  du Tribunal du travail, la concession d’un droit
be applied to the transfer of a right to operate  d’exploitation des aestiyightretien mnager ou
janitorial or green space upkeep services. In his  d’entretien des espaces verts peat Eaprpli-
opinion, the situation was the same for garbage cation de I'arA 4bn avis, il en va de emie
collection. With regard to the degree of control  pour la cueillette des ordures. Quant awdelegr’
retained by the City, the commissioner was of the  otmtriaintenu par la Ville, le commissaire con-
view that this was not a barrier to applying s. 45, emadqu’il ne fait pas obstacke I'application de
since garbage collection is a job that must be done  l'art. 45, puisque la cueillette des ordures est une
in a specific, routine way in order to keep up the ach€ qui doit s’accomplir de mané pecise et
guality of the service. The contractors were still  roati@ipour que la quaditdu service soit assu-
autonomous in terms of how they did the work andee. r_es entrepreneurs conservent leur autonomie
most importantly how they managed their staff, qualiexécution du travail et surtout quaatia
since the City exercised no control over their gestion du personnel, puisque la Ville n’exerce
employees. The fact that the collective agreement  aucunotmnsur leurs salas. La pesence
contained a clause authorizing subcontracting  d'une clause autorisant la sous-traitance dans la
could not defeat the application of s. 45, whichisa  convention collective ne pewctade 'appli-

provision of public order. cation de l'art. 45, qui est une disposition d’ordre
public.
B. Labour Court, [1995] T.T. 395 B.Tribunal du travail, [1995] T.T. 395

Judge Yergeau dismissed the application for Le juge Yergeau rejette la regf@” en autorisa-
leave to appeal made by C.A. Construction, tion d’appel de C.A. Construction parce qu'elle a
because it was brought late. He dismissed thett pigsente tardivement. Il rejette au fond les
appeals by the City and Services sanitaires on the  appels de la Ville et de Services sanitaires, confir-
merits, affirming the decision of commissioner mant &cision du commissaire Garam. son
Garant. In his opinion, the decisions of the Labour  avis, il faut suivre la jurisprudence du tribunal et
Court and the principles iBibeault, supra, hold- les principes de I'agtBibeault, précit, selon les-
ing that the transfer of part of the operation of an  quels une concession partiellaanttapplica-
undertaking can result in s. 45 applying with  tion de I'art. 45 est possible egrend&ntretien
respect to janitorial services had to be followed. enager. Les mrhes principes s’appliquent pour
The same principles apply to garbage collection. la cueillette des ordures. La Ville, qui demeure res-
The City, which continues to be responsible to the  ponsable du service de cueilletta faes -
public for collection services, may nevertheless citoyens, peatmoins en confier I'ecutiona
contract out the operation of the services to some-  un tiers. Le juge se dit en accord acetoia d”
one else. The judge expressed his agreement with  du Tribunal du travail dans ISfidioat des
the Labour Court’s decision iByndicat des cols cols bleus de Ville de S-Hubert c. Entreprises
bleus de Ville de S-Hubert v. Entreprises Gilles  Gilles Tisseur inc., D.T.E. 95T-318, o T'applica-
Tisseur inc.,, D.T.E. 95T-318, which recognized tion de I'art. @%a concession par une municipa-
that s. 45 applied to the transfer of part of the oper- e ditine partie de ses actast'de dheigement



[2001] 2 R.C.S. SEPTILES C. QUEBEC (TRIBUNAL DU TRAVAIL) Le juge Arbour 681

ation of a municipality’s snow removal activities.  ave# reconnue. Plus particafement, il sous-

More specifically, he concurred with Judge  crit aux remarques du juge Prud’homme selon les-
Prud’homme’s comments that, although contracts  quelles les contrats d’entreprise sont maintenant
for services involve much closer control now than  beaucoup plus escagirauparavant, ce qui

they used to, this does not mean that s. 45 cannot  e®Empdas I'application de l'art. 45. Dans les

be applied. In service industries, the transfer of  entreprises de services, le transfert de technologie
technology or equipment is of much less signifi-  owqdiipement est beaucoup moins important
cance to the analysis that must be done under s. 45, dans le cadre de larefgstuér en vertu de

and the fact that taxing authority is not transferred  l'art. 45, et I'absence de transfert du pouvoir de
is not decisive either. The clause in the collective  taxation n’est pas norepdusithante. La clause
agreement authorizing subcontracting cannot  de la convention collective autorisant la sous-trai-
defeat the application of s. 45, which is a provision  tance ne pewdcbeplapplication de I'art. 45,

of public order. qui est une disposition d’ordre public.

C. Superior Court, D.T.E. 96T-747 C.Cour supérieure, D.T.E. 96T-747
Corriveau J. allowed the applications for judicial Le juge Corriveau accueille les rexia$ enevi- 12
review brought by the City and Services sanitaires  sion judiciagseptes par la Ville et par Ser-
against the decision of the Labour Court. He found  vices sanitifescontre de laetision du Tri-
that Judge Yergeau had applied the functional defi-  bunal du travail. Il conclut que le juge Yergeau a
nition of an undertaking that was rejected by this  applid@” conception fonctionnelle de I'entre-
Court in Bibeault, supra, since he had recognized prise regeppar notre Cour dans I'etBibeault,
that only garbage collection tasks had been trans- ecitr’puisqu’il a reconnu que seule kxition
ferred. It was patently unreasonable to consider  pure et simple de la cueilletiettauaihsérée.
only the transfer of functions and ignore the other etait’manifestementedaisonnable de ne coneid”
factors such as the transfer of assets, goodwill, rer que le transfert de fonctions et d’ignorer les
decision-making authority or accountability. The  autreements comme le transfert d'actifs,
decision by Judge Prud’homme it-Hubert, d’achalandage, d’un pouvoir deciSion ou d’'une
supra, on which Judge Yergeau relied, had been  obligation de rendre comptecikerd du juge
guashed by the Superior Couf&-Hubert (Ville  Prud’homme dans l'affair&-Hubert, précitée, sur
de) v. Prud’homme, J.E. 95-1642 (aff'd on other laquelle s’est applyjuge Yergeau dans laepr’
grounds [1999] R.J.D.T. 76 (C.A.))). Corriveau J.  sente affaiete arinuEe par la Cour s@pieure
adopted the Superior Court’s reasoning in that casex-Hubert (Ville de) c. Prud’ homme, J.E. 95-1642
and was of the view that the Labour Court had  (conf. pour d’autres motifs [1999] R.J.D.T. 76
committed the same errors in this case a&tin (C.A.))). Le juge Corriveau adopte le raisonnement
Hubert and that Judge Yergeau's decision should de la Cowrisupé dans I'affairex-Hubert et
therefore be quashed on the same grounds. aoasglie le Tribunal du travail a commis les
mémes erreurs en I'espé que dans cette affaire et
gue la dcision du juge Yergeau doit en cens’
guenceefre annuwde pour les mmhes motifs.

D. Court of Appeal, March 16, 1999 DCour d'appel, le 16 mars 1999

Rothman and Thibault JJ.A. and Philipponadl ( Les juges Rothman, Thibault et Philippced ( 13
hoc) allowed the union’s appeal and restored thehoc) accueillent I'appel du syndicat ettablissent
decision of the Labour Court. They stated that the el@sibn du Tribunal du travail. lls indiquent que
applicable standard of review was patent unreason-  la norme deleampglicable est celle de I'er-
ableness and that the decision of the Labour Court  reur manifestesraigodhable et que leed?-
in the case at bar did not contain any error that  sion du tribunal emed&®sE comporte aucune
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might justify intervention by the superior courts.  erreur pouvant justifier I'intervention des tribu-
They referred to a number of decisions of the nauxeseprs. lls renvoient ‘plusieurs aats
Court of Appeal subsequent to the decision by rendus par la Cour d'appsl lapécision du
Corriveau J., includingViaison L'Intégrale inc. v.  juge Corriveau, dont I'affairéaison L’ Intégrale
Tribunal du travail, [1996] R.J.Q. 859, leave to inc.c. Tribunal dutravail, [1996] R.J.Q. 859, auto-
appeal refused, [1996] 3 S.C.R. xi, in which the risation de pourvoieef($996] 3 R.C.S. xi,n’
court stated the applicable standard of review and  la cetaitsprononeé sur la norme de coate
found that the approach taken by the Labour Court,  applicable et avaifyeg’approche du tribunal,
that the transfer of a right to operate may result in ~ selon laquelle le transfert d’'un droit d’exploitation
s. 45 being applied, was not patently unreasonable.  peutremttapplication de I'art. 45, Btait pas
manifestement efaisonnable.

The court also referred tdvanhoe inc. v. La cour fait aussiaférencea’ I'affaire vanhoe
Travailleurs et travailleuses unis de I'alimentation  inc. c. Travailleurs et travailleuses unis de I'ali-
et du commerce, section locale 500, [1999] R.J.Q. mentation et du commerce, section locale 500,
32 (C.A), and to three other cas&ajnt-Hubert  [1999] R.J.Q. 32 (C.A.), ainsi ca’'frois autres de
(C.A), supra, leave to appeal refused, [1999] 3  sestanSaint-Hubert (C.A.), pe€cité, autorisa-
S.C.R. xii,Universite McGill v. X-Georges, [1999] tion de pourvoi refes, [1999] 3 R.C.S. xilJni-
R.J.D.T. 9 (C.A.), and®yndicat des employées et  versité McGill c. S-Georges, [1999] R.J.D.T. 9
employés professionnels et de bureau, section (C.A.), etSyndicat des employées et employés pro-
locale 57 v. Commission scolaire Laurenval, fessionnels et de bureau, section locale 57 ¢. Com-
[1999] R.J.D.T. 1 (C.A.), which it had decided atmission scolaire Laurenval, [1999] R.J.D.T. 1
the same time alwanhoe. In lvanhoe, writing for ~ (C.A.), qui ontet rendus avec l'affairlvanhoe. Je
the majority of this Court, at paras. 13-20, | sum- esurhe dans cette affaire, au nom de la mejdet”
marize the approach adopted by the Court of notre Cour, aux par. 13-20, 'approclee adopt”
Appeal in the series of decisions rendered in la Cour d'appel darevidadsarets rendus en
December 1998. Essentially, the majority of the ecathbre 1998. Essentiellement, la magod€ la
court found that the approach taken by the Labour  cour avatdug l'approche du Tribunal du tra-
Court to the application of s. 45 to transfers by  vail qaaepplication de I'art. 4& des conces-
way of subcontracting was not patently unreasona-  sions en sous-traitateie pas manifestement
ble. In the case at bar, the Court of Appeal fol- eraiSonnable. En I'esge, la Cour d’appel se con-
lowed that principle and concluded that this case  foamee principe et conclut que laepente
could not be distinguished from the other decisions  affaire ne peut se distinguer des emigiensd”
cited. mentioneés.

IV. Issues IV. Les questions en litige

In this Court, the City of Seples is seeking to Devant notre Cour, la Ville de Sejis
have the decision of the Superior Court allowing  demandectigblissement de laedision de la
its application for judicial review restored. In its  Cour et@ire accueillant sa regfe” en eVision
view, the decisions holding that the certification  judiciaikeson avis, les &cisions pronorant le
and the collective agreement had to be transferred  transfert deetidation et de la convention col-
are patently unreasonable and inconsistent with the  lective sont manifestaresordiables et con-
decisions of this Court. It submits, first, that those  tramea jurisprudence de notre Cour. D'une
decisions adopt the functional definition of an  part, elles adopteraient la conception fonctionnelle
undertaking which was rejected Bibeault, supra,  de I'entreprise qui aett reje€e dans Iaffaire
by applying s. 45 to mere subcontracting of func-Bibeault, précitte, en appliquant I'art. 4% de sim-
tions, and second, that the labour commissioner ples contrats de sous-traitance de fonctions.
and the Labour Court failed to comply with the  D’autre part, le commissaire et le tribunal n’'au-
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requirement that the transferee have received an raient pas eebpeigence qu’aehon&e notre
identifiable and autonomous part of the undertak-  Cour dans les affestess (W.W.) (1978) Ltd. c.

ing, established by this Court ibester (W.W.)  Association unie des compagnons et apprentis de

(1978) Ltd. v. United Association of Journeymen  I’industrie de la plomberie et de la tuyauterie, sec-

and Apprentices of the Plumbing and Pipefitting  tion locale 740, [1990] 3 R.C.S. 644, dibeault,
Industry, Local 740, [1990] 3 S.C.R. 644, and gmitte, selon laquelle le concessionnaire doit
Bibeault, supra, since the evidence could not sup-  avoicurajne partie d’entreprise identifiable et

port their finding that the contractors were legally = capable d’existence autonome, puisque la preuve
independent of the City in the conduct of their ne sa@taiy€r leur conclusion que les entrepre-
operations. neurs sont juridiquementapdndants de la Ville

dans la conduite de leursamgtions.

In the appellant’s submission, art. 15 of the col- Selon I'appelante, I'art. 15 de la convention col46
lective agreement provides the employees with  lective constitue une proteetqrasedén faveur
adequate protection. Refusing to apply s. 45 would  desesal&fii refus d’appliquer I'art. 45 n’aurait
not have caused any harm to the employees, since e @u@in mjudice aux salaeB, qui ont con-
they kept their jobs and were not disadvantaged in  eder” emploi et n'ont subi aucun incemiént
any respect because of the contracts entered into  en raison des contrats conclus avec les entrepre-
with the contractors, whereas the transfer of neurs, alors que le transfert des conventions collec-
municipal collective agreements to subcontractors  tives municipaledes sous-traitants pourrait
could inhibit the use of subcontracting by Quebec  exrhpf les municipaks q&bécoises de recou-
municipalities, since contractors would refuse to aila” sous-traitance, puisque les entrepreneurs
bid, or would bid subject to conditions that would  refuseraient de soumissionner ou le fardemnt °
not make it possible to save any public funds. The  conditions ne permettant aecoumemie de
appellant also believes that the operation of a  fonds publics. L'appelanteecensidgsi que la
municipal service could be transferred only if the  concession d'un service municipal n’est possible
requirements of thAct respecting sales of munici-  que si les exigences pEs par ld.oi sur la vente
pal public utilities, R.S.Q., ¢. V-4 (ASMPU"), des services publics municipaux, L.R.Q., ch. V-4
were met, and that no transfer took place in the LM »), sont respeegs et quen l'esTe,

instant case. aucune concession n’est intervenue.
V. Analysis V. Analyse

The standard of review that applies to judicial La norme de contté applicablea’la €vision 17

review of decisions dealing with s. 45 of the judiciaire desigidns portant sur l'art. 45 du

Labour Code is patent unreasonableness, as | stat€ode du travail est celle de I'erreur manifestement

in lvanhoe, supra, at paras. 24-30. The principle of erdisonnable, comme je l'indique dans l'affaire

judicial deference therefore had to serve as a guidanhoe, précitte, par. 24-30. Ainsi, le principe de

for the courts in reviewing the administrative deci-  la retenue judiciaire devait servir de guide aux tri-

sions made in this case. That principle is especially ~ bunaux dans I'examerdigend” administra-

important in labour law, as | also point outivan-  tives rendues en I'espe. Ce principe ret d'ail-

hoe, at para. 32. leurs une importance partanali'en droit du
travail, comme je le souligne aussi dans I'affaire
Ivanhoe, par. 32.

The decisions of the administrative authorities Les dcisions des instances administratives et
in the case at bar comprise a direct application of  d#espcConstituent une application directe des
the principles developed by the Labour Court fol-  principdEs par le Tribunal du travad la
lowing Bibeault, supra. Pursuant to decisions of  suite de l&rBibeault, précitt. En vertu de la
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that court, s. 45 may apply to subcontracts where

jurisprudence du tribunal, l'art. 45 peut s’appliquer

the transferee, in addition to performing functionsa des contrats de sous-traitance lorsque le conces-

similar to those performed by the transferor to
which the certification originally applied, receives

a right to operate part of the transferor's undertak-
ing. | explain inlvanhoe, supra, at paras. 62-81,

that those principles are not patently unreasonable

sionnaire, en pluediet” des fonctions simi-

laiscelles qu'effectuait le coadant initiale-

mené \psr I'acceditation, repit un droit

d’exploitation portant sur une partie de I'entreprise

de ce dernier. Jexgligudadhs I'affaird van-

and do not conflict with the decisions of this Court,hoe, précitte, par. 62-81, que ces principes ne sont

which rather provide that it is up to the specialized
decision-making authorities to weigh the applica-
ble criteria in order to determine whether a transfer
of the operation of an undertaking has occurred.

pas manifesteraemsalinables et ne contredi-
sent pas la jurisprudence de notre Coenajui pr’

oplgtl’il revient aux instances spialiges de

emdés critres applicables pouetErminer si

une concession d’entreprise est intervenue.

In the case at bar, Judge Yergeau stated that Dans la pesente affaire, le juge Yergeau indique

[TRANSLATION] “[i]t seems clear that technology or

qu'« [i]l appdard&vident que la technologie ou

equipment is not as important a consideration in a equipement n’est pas une corg@tion aussi

service undertaking” (p. 404). He therefore
believed that it was not necessary for physical
items to be transferred to the subcontractors in
order to find that a transfer of the operation of an
undertaking had occurred. The right to operate that
was transferred related not only to the function of
collecting and removing garbage, but also to the
undertaking itself, since it authorized the contrac-
tors to perform their activities on land belonging to
the municipality and the public, and to use the
municipality’s landfill site. In McGill, supra,
LeBel J.A., as he then was, wrote, at p. 14:

importante dans une entreprise de services » (p.

404). Il cersidonc qu'’il nétait pas atessaire

de tarsfieseléments mafiels aux sous-trai-

tants pour corglure concession d’entreprise.

Le droit d’exploitatiored@dpottait non seule-

ment sur les fonctions de cueillette et de transport
des ordures, mais aussi sur I'entreprisenelle-m”
puisqu’il autorisait les entrepranmearser leurs
aawvisur les terrains de la municipaldt de ses
citoyers @liser le site d’enfouissement de la

municipalig. Dans l'affaireMcGill, précitce, le

juge LeBel, maintenant juge de notrectibar,

la p. 14:

[TRANSLATION] In U.E.S, Local 298 v. Bibeault, and
also later inLester (W.W.) (1978) Ltd. v. United Associ-
ation of Journeymen and Apprentices of the Plumbing

Dans l'aefU.E.S, local 298 c. Bibeault, comme d’ail-
leurs plus tard dans l'atLester (W.W.) (1978) Ltd. c.
Association unie des compagnons et apprentis de I’in-

and Pipefitting Industry, Local 740, the Supreme Court dustrie de la plomberie et de la tuyauterie, section
did not impose a uniform view of what an undertakinglocale 740, la Cour supgfne n'a pas impesune vue

is in concrete terms. On the contrary, it expressed the

uniforme de egmifgabncetement I'entreprise. Au

view that the components of the undertaking vary

contraire, elle estimait que les composantes de celle-ci

depending on the economic sector in question. [Empha-

variaient suivant le secteurel'eativéfe. [Je sou-

sis added.]

ligne.]

The decisions of the commissioner and the Ainsi, les dcisions du commissaire et du tribu-

Labour Court in this case do not therefore repre-
sent a return to a functional definition of an under-
taking. On the contrary, the specialized decision-
making authorities have sought to identify the
essential elements of the part of an undertaking of
which the operation had been transferred, by con-
sidering the nature of the undertaking and the rela-
tive importance of its various components. That

nal engaespe constituent pas un retauune
conception fonctionnelle de I'entreprise. Au con-
traire,deildlrs spCiali€s ont cheraha iden-

tifier &déments essentiels de la partie d’entre-
priseedéacn tenant compte de sa nature et de
l'importance respective de ses diverses compo-
santes. Cette approche est carltonacep-

tion de I'entreprise exlquf notre Cour dans
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approach is consistent with the definition of an  BaBibeault, précité, que le juge LeBel en Cour
undertaking adopted by this Court Bibeault, d’'appel, dans [I'affairelvanhoe, précitte, dcrit
supra, which LeBel J.A. described as follows at  airssila’'p. 54 :

p. 54 oflvanhoe, supra:

[TRANSLATION] On that occasion, however, the Supreme Cependamtté occasion, la Cour sapré n'a jamais

Court certainly did not decide that it was necessary thatecidél’que I'ensemble des acte®t d'une entreprise

the new transferee be responsible for all of the activities devaient se retrouver chez le nouveau concessionnaire et
of the undertaking or that it was necessary, at least, to qu’il faudraiyt le moinsetablir un plehonene de

establish that the undertaking in respect of which a miniaturisatiegral€ de I'entreprise \@g par la con-

transfer of operation had occurred had been perfectly cession. Le concept de suffisadee) @it Mode
miniaturized. The Supreme Court's decision seemsAmazone, paraf plutdt constituer le fondementenie de

rather to rest on the concept of sufficiency, which is  essin.

taken from the decision iMode Amazone.

Furthermore, inlvanhoe, at paras. 78-81, | Par ailleurs, gtudie dans [l'affairelvanhoe, 21
review the approach taken by the Labour Court to  par. 78-81, I'approche du Tribunal du traail face °
the requirement that the transferee be given a suffi-  I'exigence qu’ue daffisant d’autonomie soit

cient degree of autonomy, without which it would  attabal concessionnaire, sans quoi il lui serait

be impossible to conclude that the operation of an  impossible de coadtupEsence d'une conces-
undertaking had been transferred. | note that the  sion d’entreprise. Je note que le tiehalnata
Labour Court has developed reasonable principles  des principes raisonnables pour adapter cette exi-
for adapting this requirement to situations involv-  gence aux situations de concession partielle d'en-
ing the transfer of the operation of part of an  treprise. En pareils cas, un certeirdd@ggra-
undertaking. In such cases, there continues to be a  tion est maintenu entre I'entreprise principale et la
degree of integration between the main undertak-  partie d’entreprisedéend®our le Tribunal du

ing and the part of the undertaking of which the travail, « [p]ar son essesmoe,mhe concession
operation has been transferred. In the view of the  partielle d’entreprise doit demeurer daesela sph”
Labour Court, as LeBel J.A. put it ivanhoe, at  de I'entreprise centrale, qui lui donne son identifi-

p. 59, [TRANSLATION] “[b]y its very essence, a  cation », comme l'indique le juge LeBel en Cour
transfer of the operation of part of an undertaking  d’appel, dans I'afainkoe, p. 59. Dans ces cir-

must remain within the sphere of the main under-  constances, il n’est pas surprenant que le donneur
taking, which gives it its identity”. In those cir- d'ouvrage puisse imposer aux nouveaux
cumstances, it is not surprising that the transferor  employeurs des contraintes decstidexde

can impose constraints on the new employers relat-  leur travail, puisqu’il demeure dbacghtole

ing to how they perform their work, since it is still  du fonctionnement de I'entreprise principale dont

in charge of controlling the operation of the main  la concesstmouwlé. C’'est pourquoi le tribunal
undertaking from which the transfer derives. This  juge que dagmce de contrats dictant deda,
was why the Labour Court held that the existence ecipg certaines modalg” d’exécution du travalil
of contracts laying down certain precise methods ne constitue pas un olsstBafmlication de
of performing the work was not a barrier to apply-  I'art. 45.

ing s. 45.

In addition, with respect for the contrary opin- Par ailleurs, avec respect pour I'opinion con22
ion, | do not believe thaBibeault, supra, estab- traire, je ne crois pas que BaBibeault, précit,
lished a requirement that in order for s. 45 to apply endn® une exigence selon laquelle le conces-
the transferee must have total control over the part  sionnaire devrait exercer whecomtnplet sur
of the undertaking of which the operation was la partie d’entrepriseeddmqour que l'art. 45
transferred. In my view, the explanations given by  puisse s’applighemon avis, les mcisions
Beetz J. regarding terminology, at pp. 1079-81, apesrpar le juge Beetz au sujet de la termino-
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were intended only to clarify the type of subcon- logie, aux p. 1079-1081, ne visaiantlayifier

tracting involved in that case and to properly char-  le type de sous-traitance etaittquestion dans
acterize the contracts between the Commission  cette affaaecatatttiser de fapn appropee
scolaire €gionale de I'Outaouais and its subcon-  les contrats unissant la Commission segiaire r”

tractors. Those passages did not relate to the issue  nale de I'Outa@esissous-traitants. Ces pas-
of the degree of autonomy that a subcontractor  sages ne portaient pas sur la questior du degr’
must be given in order for s. 45 to apply, since that  d’autonomie detrantonéré a un sous-traitant
point was not in issue iBibeault. Furthermore, as  pour que l'application de l'art. 45 soit possible,
| state inlvanhoe, supra, at paras. 78-79, this cette questiortafit pas en litige dans l'atr”
Court also did not, in my view, adopt a rigid andBibeault. De plus, comme je I'indique dans l'af-
absolute requirement ibester, supra, that a sub- fairévanhoe, précitée, par. 78-79, notre Cour n'a
contractor must have total control over the part of  pas nonaphien avis adopt’dans l'affaird_es-

the undertaking of which the operation was transter, précitte, une exigence rigide et absolue vou-
ferred, although the Court implied that some lant qu'un sous-traitant deteaidun conule
degree of autonomy on the part of the transferee  complet sur la partie d’entreprisdéeob@En
was required. que la Cour ait lagdsshtendre qu’un certain degr’

d’autonomie du concessionnaegit requis.

Indeed, requiring total control would be incom- Une exigence de comig total serait d'ailleurs
patible with the very concept of the transfer of the  incompatible avec le coneep diline conces-
operation of part of an undertaking which, by vir-  sion partielle d’entreprise qui, en vertu du texte de
tue of the wording of s. 45 of tHeabour Code, I'art. 45 duCode du travail, doit entraier le trans-
must result in the transfer of the certification. fert de I'ed@tdtion. Puisque notre Cour n'a
Since this Court has never ruled out the transfer of  jameasE” la concession partielle d’entreprise,
the operation of part of an undertaking and has, on  ayant au contraire exgnesséconnu la possi-
the contrary, expressly recognized the possibility eilitappliquer I'art. 45 °la sous-traitance (voir
of applying s. 45 to subcontracting (sBieault,  Bibeault, précit, p. 1059-1060 et 110%yanhoe,
supra, at pp. 1059-60 and 110B/anhoe, supra, at  peEcité, par. 64), il est impensabla, mon avis,
para. 64), it is not possible, in my view, to require  d’exiger que le concessionnaire jouisse d’'un con-
that the transferee have absolute and exclusiveole @bsolu et exclusif de la partie d’entreprise
control of the part of the undertaking the operation  edée’ Dans la @sente affaire, il revenait au
of which has been transferred. In the case at bar, it commissaire et au Tribunal du eaahikedTe
was up to the labour commissioner and the Labour edebjautonomie qui devaietfe conéré aux
Court to assess the degree of autonomy that the  sous-traitants poumeentfapplication de
subcontractors had to have been given in order for  l'art. 45, ainsi glabalér des cetes lui per-

s. 45 to apply, and to develop criteria that would  mettantedermiiner si, dans les faits, Services
enable it to determine whether, in fact, Services  sanitaires et C.A. Construet@raidht I'auto-
sanitaires and C.A. Construction had the necessary = nomie requise.

autonomy.

In this case, the commissioner and the Labour En l'esgece, le commissaire et le tribunal ont
Court used the criterion of the subordination of the  etilis”crire de la subordination des saari’
employees to the contractors in order to determine  face aux entrepreneurseigomingt le degr”
the degree of legal autonomy that the contracts  d'autonomie juridique que les contrats daissent °
gave the contractors in operating the part of the ces derniers qudiexploitation de la partie
undertaking that had been transferred. This crite-  d’entreprised@mncCe crigte permet deealér-
rion can be used to establish whether the legal  miner stritiph juridique intervenue entre les
transaction between the parties gives the transferee  partiesreeaniffisamment de pouvoir au con-
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sufficient authority to enable it to effectively cessionnaire pour gu'il puisse effectivement deve-
become the new employer in charge of operating  nir le nouvel employeur responsable de I'exploita-
the part of the undertaking in question. If so, s. 45  tion de la partie d’entreprise en cause. Si tel est le
applies to ensure that there is an employer legally  cas, I'application de I'art. 45 permet d'assurer la
capable of controlling the employees’ working egehce d’'un employeur juridiguement en mesure
conditions. This is a contextual interpretation of  de adetries conditions de travail des sadarill

the transfer of the operation of part of an undertak-  s’agit d’une ietatjuri contextuelle de la con-

ing, adapted to the purposes of s. 45. The approach  cession partielle d’entreprise adapbbjets

taken by the Labour Court also seems to be consis- de l'art. 45. Cette approche du tribunal semble
tent with what was said iBibeault, supra, regard-  aussi conforme aux enseignements deet’arr”

ing the concept of the transfer of the operation oBibeault, precite, quanta’la notion de concession

an undertaking. At p. 1120, Beetz J. wrote: d’'entrepista page 1120, le juge Beetrrit :

For the purposes of collective bargaining, the Il estesSaire, aux fins de lagdciation collective,
employer who negotiates and is bound by the terms of gue I'employeuegpgia’et qui estdipar les termes
the collective agreement must at the same time be the de la convention collective seithestemps, celui
one who controls the undertaking: otherwise, the qui otntféntreprise: autrement, 'employeur serait
employer would be unable to perform the obligations incapable de s’acquitter des obligatioreizoda
imposed by the agreement. convention.

In the instant case, the City does not have the End@spa Ville ne possie pas, en vertu des
authority under the contracts to decide what the  contrats, le pouvataetenilier les conditions de
employees’ working conditions will be or what travail des satadu les mesures disciplinaires
disciplinary action may be taken against them. It  devantde&erifmposes. Elle ne peut que var °

can only ensure that the contracts are properly per- la borewtexi des contrats par les entrepre-
formed by the contractors, which have complete  neurs, qui conservent tous les pouvoirs de gestion
authority to manage their staff. de leur personnel.

25

The function of developing the criteria for L'elaboration des cetes permettant ealuer
assessing the degree of autonomy that the trans-  le diegitonomie qui doiétre laise’au conces-
feree must be given in order to conclude that s. 45  sionnaire pour coadlapplication de I'art. 45
applies is central to the specialized jurisdiction of  se situe au cceur de latenogpsetialise du
the labour commissioner as it relates to the transfer ~ commissaire du travail erendaticoncession
of the operation of an undertaking. The principles  d’entreprise. Les principes appbqul'espte
that were applied in this case do not result in  reemtr’aucune absurdjt'mais assurent phtt”
absurdity, but rather ensure the rational and realis-  une application rationnelidiste rde I'art. 45.
tic application of s. 45. There is therefore no justi-  L'intervention des tribunawerisugs n'est donc
fication for intervention by the superior courts. pas justifi'C'est d'ailleurs la conclusiom °
This was in fact the conclusion of the majority of  laquelle en estesriar’'majorit”de la Cour d'ap-
the Court of Appeal inLaurenval and McGill,  pel dans les at§ Laurenval et McGill, précités.
supra. In those cases, the transferors reserved the  Dans ces affaires, les donneurs d'@taige s’
authority to control the manner in which the work eseh& un pouvoir de coraté sur I'exécution du
was performed by the subcontractors. In  travail des sous-traitants. Dans lladiaieaval,
Laurenval, one of the subcontractors was required  I'un des sous-traitants devait se conformer aux ins-
to comply with instructions given by the trans-  tructions fournies par le donneur d’ouvrage, qui
feror, who also had the authority to supervise the ga@bsaussi le pouvoir de superviser 'ensemble
work as a whole. IMcGill, in addition to super- du travail. Dans I'affaikécGill, en plus d’effec-
vising the work generally, the university set the tuer une supervigiogérajé du travail, I'univer-
timetable for completing the contracts and ed#terminait I'horaire selon lequel les contrats
reserved the authority to step in, in emergencies.  devaliEnefcuts et stait Bseng un pouvoir
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LeBel and Brossard JJ.A. concluded that it was not
patently unreasonable to apply s. 45 in those cir-
cumstances, although Brossard J.A., erroneously in
my view, was of the opinion that the approach
taken by the Labour Court conflicted with the deci-
sions of this Court.

d’intervention en cas d'urgence. Or, les juges
LeBel et Brossard ont conclu eqtgit pas
manifestemeisatinable d'appliquer l'art. 45
dans ces circonstances, le juge Brossard estimant
toutefois, em@arita mon avis, que 'approche

du Tribunal du travail contredisait la jurisprudence

de notre Cour.

In Saint-Hubert (C.A.), supra, which involved
municipal snow removal, the City, which had con-
tracted out the work, had reserved a substantial
power of control, similar to what the contracts in
this case left with the City of Sefles. The Court
of Appeal in that case held that the decision of the
Labour Court concluding that s. 45 applied was
patently unreasonable, although the majority of the
court based that conclusion solely on the union’s
lack of diligence in pursuing its remedies and on
the confusion in the evidence as to the intended
scope of the original certification in respect of the
City. With respect to the reasoning of the Labour
Court on the merits, with which Judge Yergeau
indicated his agreement in the instant case, it
should be noted that the majority of the court
relied on its decisions ilvanhoe and Laurenval,
supra, in which it had held that the approach taken

Dans l'affaire Saint-Hubert (C.A.), pe€citée,

portant sureleeigiement municipal, le donneur
d'ouvragaitsésere des pouvoirs de coote”
importants, semblatideax que les contrats lais-

send la Ville de Septles en I'espte. La Cour

d’appel dans cette affai;equ@uli dcision du
Tribunal du travail conchudtdpplication de
I'art.etdt ‘manifestementedaisonnable, mais

pour la majddtia cour, cette conclusietait
&mndhiquement sur le manque de diligence du
syndicat dans I'exercice de ses recours et sur la
confusion dans la preuve ajlmmtor€e inten-
tionnelle de Badation originale visant le don-

neur d’ouvrage. En ce qui a trait au raisonnement
du Tribunal du travail sur le fond, avec lequel, rap-
pelons-le, le juge Yergeau a exgmimaccord

dans la pgSente affaire, la majoeitde la cour s’en

remees dcisions dans les affairdganhoe et

by the Labour Court was not patently unreasonataurenval, précittes, selon lesquelles I'approche

ble.

du Tribunal du travail n'est pas manifestement

déraisonnable.

The commissioner and the Labour Court also Par ailleurs, le commissaire et le tribunal ont

held that art. 15 of the collective agreement did not

ejugie l'art. 15 de la convention collective

preclude the application of s. 45. That clause, ecattait pas I'application de lart. 45. Cette

which authorized subcontracting on certain condi-
tions, could not be described as a waiver of the

clause, qui autorise la sous-trait@eciines
conditions, ne streaiualifée de renonciation

application of s. 45, or a contractual exception taa I'application de l'art. 45 ou deeddgation con-

that provision. As LeBel J.A. stated McGill,
supra, at p. 13:

[TRANSLATION] In that regard, the function of s. 45
L.C. differs from the function of collective agreements.
That provision is a legal mechanism that is not the same
as the contractual arrangements provided by the collec-
tive agreements. Section 45 L.C. is not prohibitive in
nature in that, contrary to what we may sometimes read,

tractuellea cette disposition. Comme I'a indiglg
juge LeBel dans l'affaifdcGill, précitte, p. 13:

A ce titre, la fonction de I'article 45 C.tr. se distingue

de celle des conventions collectives. Cette disposition
constitueecanise dgal, diférent des apriage-
ments contracawels per les conventions collec-
tives. L'article 45 C.tr. n'a pas deemanaahibitif,
en ce sens que, contrareengaoton peut lire par-

it does not prohibit the sale of the undertaking, the trans-

fois, il n'interdit pas la vente d’entreprise, sa concession

fer of the operation of the undertaking in whole or in

totale ou partielle ouesor€magement. Il vise tout

part or the reorganization of the undertaking. Its purpose
is quite simply to attach certain consequences to these
transactions with respect to the certified union, the col-

simplement attacher certaines ceugiencesa’
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lective agreement and certain related actions. [Emphasisegarl” du syndicat aemité, de la convention collec-
added.] tive et de certains actes qui s'y relient. [Je souligne.]

If s. 45 does not prohibit subcontracting or transfer  Si I'article 45 n’interdit pas la sous-traitance ou la
of part of the operation of an undertaking, but  concession partielle d’entreprise, mais s& yimite °
merely attaches consequences to those transac-  attacher dequeonsS, on ne peut affirmer
tions, it cannot be said that a clause imposing con-  qu’une clause qui impose des cantitictingi
ditions on subcontracting is intended to create an  de sous-contrass odsmEera cette disposition.
exception to that provision. Indeed, even had the D’ailleursmen’si les parties I'avaient voulu,
parties so intended, the application of s. 45 could  l'application de l'art. 45 n‘auratrgpecaree

not have been precluded by a contractual provi- par le biais d’'une disposition contragtumdle.
sion. On this point, R. P. Gagnon wrotelLgdroit  sujet, R. P. Gagnon, dah® droit du travail du

du travail du Québec: pratiques et théories (4th  Québec: pratiques et théories (4¢ €d. 1999)gtrit, a

ed. 1999), at p. 324: la p. 324

[TRANSLATION] The courts have unanimously recog- La jurisprudence redonmahimement dans l'ar-
nized that section 45 is a provision of public order ticle 45 une disposition d’ordre pulslgpélle il ne
which cannot be waived, at least in advance, whether by satnaitjdestion de renoncer, du moi$avance,
a provision in a collective agreement or by any other gue ce soit par une stipulation d’'une convention collec-
agreement. tive ou par quelque autre entente.

In addition, the protection provided by the col- De plus, la protection que la convention collec?8

lective agreement in this case is different from and, tive offre enelbespst difente eta certains

in some respects, less than what is provided bggards, moins importante que celle e par

s. 45. Article 15 of the agreement protects only the  l'art. 45. En effet, I'art. 15 de la convention ne pro-

City’'s permanent and full-time employees. Article egé que les salas” permanents eeguliers de la

4 of the agreement provides for several other types  Ville. Or, l'article 4 de la convergiait giU-

of employees, including employees on probation,  sieurs autres types dessa@lamme le sala&@

temporary employees, surplus employees, students  I'essai, lee Sglamporaire, le salaisurnure-

and part-time employees, who do not enjoy the raietydiant et le salaid temps partiel. Ceux-

protection of all the provisions of the collective  ci rendficient pas de la protection de toutes les

agreement but nevertheless have certain advan-  dispositions de la convention collective, mais

tages in terms of wages and working conditions  jouissent toutedeente certains avantages au

that will not be preserved by applying art. 15 if the  niveau du salaire et des conditions de travail qui ne

employer decides to subcontract. Furthermore, seront pas maintenus par le biais de I'application

there is nothing in the collective agreement that de l'art. 15, si I'employesided d’accorder un

would ensure that the certification was transferred  sous-contrat. Par ailleurs, rien dans la convention

in such a manner as to be binding on another party,  collective ne permet d’'assurer le transfert de 'ac-

whereas s. 45 seeks above all to maintain a collec-editation de fagna lier un tiers. Or, I'article 45

tive bargaining framework in the undertaking by  cherche avanatpeiserver un cadre degdcia-

transferring the certification to the new employer.  tion collective dans I'entreprise par le biais du
transfert de I'ac@ditation au nouvel employeur.

On the other hand, the fact that s. 45 is a provi- Par contre, le caramte d'ordre public de 29
sion of public order does not mean that the labour  I'art. 45 ne signifie pas qu'il est interdit au com-
commissioner may not take into account the exis-  missaire du travail de prendre eeratiosida
tence of a contractual provision that protects esprice d’'une disposition peggant les salas
employees in the event of a transfer of operation  en cas de concession en sous-traitance. En effet,
by a subcontract. As | indicate Imanhoe, supra, jai indiqué dans [Iaffaire Ivanhoe, précitée,
at paras. 106-10, s. 46 of thebour Code confers  par. 106-110, que I'art. 46 @ade du travail con-
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broad powers on the commissioner to resolve anyere &u commissaire de larges pouvoirs pegter

difficulties arising out of the application of s. 45.

For example, the commissioner may rule that s. 45

applies, but decline to transfer a collective agree-
ment, as was done Ivanhoe, although in general
the agreement will follow the certification.

toutes les diffeippouvant eCouler de I'applica-

tion de lart. 45. Le commissaire peut, par
exemple, prononcer l'application de l'art. 45, mais

refuser le transfert d’'une convention, comme ce fut
fait dans I'affalr@nhoe, bien qu’en egle gné-

rale, le sort de la convention suivra celui de I'ac-
créditation.

There may be some disadvantages involved in Le transferta’des sous-traitants des conventions

transferring the generous collective agreements

negotiated at the municipal level to subcontractors.
First, this may limit the municipality’s opportuni-
ties for subcontracting by deterring potential bid-

collectieesreyises @jocées dans le monde
municipal peut comporter cedamsarntages.

D'une part, il pourrait limiter la possbitig
recoailia Sous-traitance pour la municipaléh

ders. Second, it may prove difficult to put into ecdurageant les futurs soumissionnaires. D’'autre

effect in the case of contractors that employ a
small number of workers. Before the labour com-
missioner, C.A. Construction pointed out that seri-
ous difficulties should be anticipated if the collec-
tive agreement were transferred to it when it had
only two employees. Where contractual protection

has been negotiated for employees who suffer no
disadvantage when the operation is transferred to a
subcontractor, as is the case here, the commis-

sioner may examine all of the difficulties that
would result if s. 45 were applied, and has the
authority, if he considers it appropriate, to refuse to
transfer the collective agreement.

part, il pourraieiBawdifficile a mettre en appli-
cation dans le cas d’entrepreneurs employant un
nombre restreint deesalBgvant le commis-

saire du travail, C.A. Construction soulignait que

des diffisujraves devraiemtre envisagés si
la convention collectivetditi transérée alors
gu'elle n'avait que deux esplbgisque,
comme eeckegfes protections contractuelles

e@ntégociées en faveur des saksj qui ne
subissent au@savdintage la suite de la con-

cession en sous-traitance, le commissaire peut exa-
miner lI'ensemble des difficaltfraiées par

I'application de l'art. 45 et, s'il le juge aperdpri”

a le pouvoir de refuser le transfert de la convention
collective.

Although the collective agreement will normally
follow the certification, a distinction can be made,

under ss. 45 and 46, between first transferring the

Bien que le sort de la convention suivergra-
lement celui de Bddation, les art. 45 et 46

permettent de distinguer entre le transfert de I'ac-

certification and then deciding whether it is appro- ediidtion et I'opportuné, qui s’appecie par la

priate to transfer the entire collective agreement.
Contractual provisions designed to protect the
employees in the event of a transfer of operation,
as well as the concrete fact situation prevailing in
the undertaking and the industry in general, are
relevant factors that the commissioner may con-
sider when deciding whether the collective agree-
ment should be transferred. However, as | indicate
in Ivanhoe, supra, at paras. 114-17, the commis-

sioner and the Labour Court have the sole author-

suite, de drangfans son iagrali¢ la conven-

tion collective. Les dispositions contractuelles
viagmbtger les salags en cas de concession
d’entreprise, ainsi que la situatioste gutipe-

vaut dans l'entreprise et dans l'indusaeré-en g’

ral, constituent des facteurs pertinents que le com-
missaire pourra examiner au monwesidetedd’
transfert de la convention collective. Cependant, il

revient uniquement au commissaire et au Tribunal

du travail, comme je l'indique dans lrediaire

ity to examine the factors in question and selechoe, précitte, par. 114-117, d’examiner les facteurs

the solution they consider most appropriate. In this
case, the specialized decision-making authorities

en cause et de choisir la solution qu'ilsrennsid’
la plus appeofiEii I'espCe, les instancesesp’
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opted for transfer of the collective agreement. That  eiefisint ot pour le transfert de la convention

solution involves certain disadvantages, as did the  collective. Cette solution comporte certains incon-

opposite solution which was adopted limnhoe, = vénients, comme etait le cas pour la solution

but those disadvantages are not sufficient to war-  contraire, retenue dans |'&ffaihee, mais

rant judicial review in a situation where the stan-  ceux-ci ne sauetiensiiffisants pour justifier la

dard of review to be applied is patent unreasona-evision judiciaire dans le cadre de I'application de

bleness. la norme de coole” de I'erreur manifestement
déraisonnable.

Furthermore, under s. ASMPU, no municipal- Par ailleurs, en vertu de l'art. IVSPM, une 32

ity may alienate any public utility service belong-  municigalite peut adiher un service d'util’
ing to it, “except by a by-law which requires the  publique, mdins que ce ne soit au moyen d’'un
approval of the qualified voters and of the Govern- eglement soumis T'approbation des personnes
ment”. In this case, no by-law was submitted for  haldlester et du gouvernement ». En l'esp,
the approval of the voters or the government auagiement n'ae soumisa’ I'approbation
before contracts were awarded to C.A. Construc- alestéurs ou du gouvernement avant I'octroi
tion and to Services sanitaires. In my view, the  des cormr@té.” Construction et Services sani-
ASMPU is not relevant in determining whether  tairéds.mon avis, laLVSPM n’a aucune perti-
s. 45 of theLabour Code applies. The fact that  nence quaritapplication de I'art. 45 dCode du
there are special mechanisms to enable a munidavail. L'existence de mcanismes particuliers
pality to alienate certain public utilities does not  permet@niine municipalé” d'aliéner certains
affect the analysis of the consequences, in labour  serviwesaraaie public n’influence pas
law, of the alienation or transfer of the operation of  I'analyse portant sur lesqemmees, en droit du
those services. Where the commissioner deter- travail, d’ueeatibh ou d’'une concession d'un
mines that there has been an alienation or transfer  tel service. Lorsque le commissaire jugera qu’'une
of the operation of an undertaking within the eaktion ou une concession d’entreprise au sens
meaning of s. 45, the certification and, in most  de l'art. 45 est intervenue glitation et, dans
cases, the collective agreement will be transferred  la plupart des cas, la convention collective, seront
to the new employer. ThASMPU can be applied transies au nouvel employeur. Ua/SPM ne
only to invalidate an alienation that is contrary to  pourra intervenir que pour annuler emegiai’
the provisions of that Act. As Zerbisias ddfoc) qui serait faite en violation de ses dispositions.
stated inSaint-Hubert (C.A.), supra, at p. 82: Comme lindique le juge Zerbisiasl hoc) dans
I'affaire Saint-Hubert (C.A.), p€citée, p. 82:

[TRANSLATION] This contract between the City and the Ce contrat que la Ville & pass’ les sous-traitants
subcontractors is not subject to thet respecting sales ne se voit donc pas appliquerlai sur la vente des ser-
of municipal public utilities. However, that does not vices publics municipaux. Toutefois, cela ne veut pas
mean that application of s. 45 L.C. cannot be triggered. dire que l'application de l'article 45 C.tr. e¢repeut ~
It is quite conceivable that an identifiable part of the ecldhclee. Il est touta fait concevable qu’une partie
municipal snow removal undertaking could be trans- identifiable de I'entreprise municipakneigement
ferred to a new undertaking without liability to third puissige”trangéfée a une nouvelle entreprise sans
parties, and the means of financing the activity sold, transfert de la respoadabéitiux tiers et du moyen
being transferred. [Emphasis added.] de financer l'aetivithdue. [Je souligne.]

The argument that s. 45 cannot be applied because  L’argument voulant que I'application de l'art. 45
the City cannot rid itself of its obligation to collect  soit impossible parce que la Ville ne pezpare d”
garbage without complying with the requirements  tir de son obligation de cueillir les ordures sans
of the ASMPU must therefore be rejected in this  respecter les exigenced. W&AM doit doncetre

case. ecar€ en l'espce.
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In conclusion, the decision that there was a En somme, la @ision concluana la pesence
transfer of the operation of part of an undertaking  d’une concession partielle d’entreprisgaentra”
which triggered the application of s. 45 in this case  I'application de I'art. 45 erdespeést ni mani-
is neither patently unreasonable nor in conflict festemerdistdinnable, ni contraiie la jurispru-
with the decisions of this Court or the applicable  dence de notre Cour ou aux disposijistes |
legislation. There were therefore no grounds for tives applicables. L'intervention de la Cour
the Superior Court to intervene and the decision of eseprfeetait donc injustiiée et la dcision de la

the Court of Appeal must be upheld. Cour d’'appel duie tonfirnge.
VI. Disposition VI. Conclusion
For these reasons, | would dismiss the appeal Pour ces motifs, je rejetterais I'appel, avec
with costs. @pens.
The following are the reasons delivered by Versiondaise des motifs rendus par
BASTARACHE J (dissenting) — | have had the LE JUGE BASTARACHE (dissident) — J'ai pris
benefit of reading the reasons prepared by my col-  connaissance des motifs majoritaires que ma col-

league Madam Justice Arbour for the majority in egue madame le juge Arbour ediggs dans le
this case and itvanhoeinc. v. UFCW, Local 500, présent aef et dans I'aefIvanhoe inc. c. TUAC,
[2001] 2 S.C.R. 565, 2001 SCC 47, released corsection locale 500, [2001] 2 R.C.S. 565, 2001 CSC
currently, and must respectfully dissent here as | 47, rendus siemkan,’ et je dois, en toutefd-
have done inlvanhoe on the approach taken rence, exprimer ma dissidence eadespmme
toward the successorship provision in s. 45 of the  je I'ai fait Hamboe au sujet de I'intermtation
QuebeclLabour Code, R.S.Q., c. C-27. de la disposition relati@da succession d’entre-
prise contenue Tart. 45 duCode du travail du
Québec, L.R.Q., ch. C-27.

In Ivanhoe, my objections were essentially Danslvanhoe, j'etais essentiellement emgic-
three: (i) the lack of connection between the party  cord sur trois points : (i) vu I'absence de lien entre
who was “[tlhe new employer” under s. 45 (the la partieedait '« le nouvel employeur » au sens
four contractors) and “the former employer” de l'art. 45 (les quatre entrepreneurs) et celle qui
(Moderne) meant that the nexus requirement iretait "« 'employeur pdent » (Moderne), I'exi-

Ajax (Town) v. CAW, Local 222, [2000] 1 S.C.R.  gence de liestablie dans I'aef Ajax (Ville) c.
538, 2000 SCC 23, went unsatisfied; Bipeault's TCA, section locale 222, [2000] 1 R.C.S. 538,
(U.E.S, Local 298 v. Bibeault, [1988] 2 S.C.R. 2000 CSC 23 et&it pas respeet; (i) on ne pou-
1048) prohibition of a purely functional definition  vait pas renverser I'interdiction paet'Biibeault
of “undertaking” (‘entreprise’) in s. 45 could not W.E.S, Local 298 c. Bibeault, [1988] 2 R.C.S.
be inverted by reliance on the argument that in a  1048) d'efieittbn purement fonctionnelle de
situation in which all there was to be transferred la notion d'« entreprise » figufant 45 en fai-
consisted merely of work, tasks or functions, this  sant valoir quesfiaittbn « organique » de la
was a satisfaction of the “organic” definition of  notion d’ « entreprise », que donne le juge Beetz
undertaking set out by Beetz J. in that case; and dans ett est respee€ dans le casuoseuls
(i) the “potential employer” or retrocession  des travaux, dehdS ou des fonctions doivent
approach in which lvanhoe is said to be “the for-etre transéfés; et (iii) la tieorie de « I'employeur
mer employer” for the purposes of s. 45 is nowhere  potentiel » ou detrtacession, selon laquelle
Ivanhoe est cons@ée commeetant « 'employeur
précédent » pour I'application de l'art. 45, n’est
nullement appugé par le texte de cette disposition
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supported by the text of this provision and is a et constitue une #tEipn manifestement
patently unreasonable interpretation of it. eralsonnable de cette degre.

The present case, while intersecting with some Malgré certains recoupements, les questiorf%7

of the issues raised ihvanhoe, raises fewer of  soulees dans la psente affaire sont moins nom-

them. Of the three objections cited above, only the  breuses quévdalimse. Des trois points sur les-

second one is engaged here. Both the “potential  quatlig’en dSaccord, seul le dewxne s'ap-

employer” or retrocession argument as well as the  plique enetesp’a tkorie de «I'employeur

complete absence of a nexus between the new and  potentiel » oeiledassion de erfie que I'ab-

former employer are not issues here simply sence totale de lien entre le nouvel employeur et

because this is a case of single-layer subcontract-  I'employegéderit ne sont pas en cause en

ing. The appellant, City of Sefles (the “City”)  I'espece simplement parce qu'il s'agit ici de sous-

has contracted out its garbage collection service to  trai@nereseul niveau. L'appelante, la Ville de

two companies, C.A. Construction enr. and Ser-  Sept-lles\(iie«»), a confé son service de col-

vices sanitaires du St-Laurent inc. (the “compa- lecte des ordudeax sous-traitants, les setes

nies”). Hence, it is uncontroversial that “the for-  C.A. Construction enr. et Services sanitaires du St-

mer employer” is the City and “[tthe new Laurent inc. (les «esi»). |l n'est donc pas

employer” are the companies. There is no third coatgs€ « I'employeur gd&dent » est la Ville

link in the chain which is missing from the legal et que leses&giSont « le nouvel employeur ». |l

relation requirement, and no “potential employer” ne manque aucun maillanchaiie en ce qui

or retrocession argument is needed to artificially = concerne I'exigence de lien de droit, et il n’est pas

reconnect that party under s. 45. In other words, ecen$aire de recoura Une tleorie de «l'em-

this is a simple case of contracting out, and what  ployeur potentiel » ouedeotzession pour relier

needs to be decided is whether the Labour Court's  artificiellement cette partie en application de

decision ([1995] T.T. 395) that the contracting out  l'art. 45. Autrement dit, il s’agit d’'un simple cas de

of the garbage collection was a partial operation by  sous-traitanitdamt dsterminer s'il€tait mani-

another of the City’s undertaking sufficient to trig-  festemesragonnable de la part du Tribunal du

ger s. 45 was patently unreasonable. travail elddér ([1995] T.T. 395) que la sous-
traitance de la collecte des orduedsit une con-
cession partielle de I'entreprise de la Ville qui suf-
fisait pour entrader I'application de l'art. 45.

My own view is that this is a patently unreason- Je juge cette eision manifestementecdison- 38
able decision, and | base this on (i) substantially  nable. Ce faisant, je me fonde (i) essentiellement
the same view oBibeault, supra, that | explained  sur la emie interpetation de I'aret Bibeault, pré-
in my dissenting reasons Imanhoe, namely, that  cé, que j'ai exposé dans mes motifs dissidents
this decision prohibited a purely functional defini-  dans €atvanhoe, selon laquelle cet at’inter-
tion of “undertaking” (tntreprise”) in s. 45 that  dit une efinition purement fonctionnelle de la
would be revived by a finding of successorship in  notion d'« entreprise » corgeba. 45, et on
a situation where all that was transferred was tasks  revieadraite dfinition si on concluait qu'il y
or work; and (ii) this Court's decision ihester  a succession d’entreprise dans le caseulls des
(W.W.) (1978) Ltd. v. United Association of Jour-  taches ou des travaux ogté ‘transérés, et (ii) sur
neymen and Apprentices of the Plumbing and  l'arrét de notre Coutester (W.W.) (1978) Ltd. c.
Pipefitting Industry, Local 740, [1990] 3 S.C.R. Association unie des compagnons et apprentis de
644, in which the tasks attached to the transferretlindustrie de la plomberie et de la tuyauterie, sec-

tion locale 740, [1990] 3 R.C.S. 644,y dans le
cadre de I'analyse relativee la succession d’entre-
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undertaking were subjected to an autonomy
requirement in a successorship analysis.

|. Bibeault l.

In Bibeault, Beetz J. placed the word “subcon-
tractor” in quotation marks and in the terminology
section of the decision, at p. 1080, comments on
his decision to do this, suggesting that he would
rather use the word “contractor” rather than “sub-
contractor” to describe a situation in which succes-
sorship may be triggered. In his discussion of the
use of “subcontractor” by the courts below, he
said, at p. 1080, that subcontracting in this context
does not describe a situation in which a person
assumesTRANSLATION] “responsibility for certain
parts of a project, supply contract or undertaking
for which another has overall responsibility” but
rather it means theTRANSLATION] “[p]ractice by
which an organization assigns the performance of
certain work to an independent specialized con-
tractor [where] [t]his contractor assumes complete
responsibility for th[e] work, which he performs
himself or has performed by his own employees”
(p. 1080 (emphasis added)). In other words, he
adopted a “total control” understanding of the type
of subcontracting that could trigger s. 45.

prise, debet IEes a I'entreprise etée sont
assujettiese "condition d’autonomie.

L'arret Bibeault

Dans Bibeault, le juge Beetz a mis le mot
« sous-traitant » entre guillemets et, dans la partie
deet'@oftant sur la terminologie, la p. 1080,
il a expliga” choix en disant qu'il eférait
employer le mot « entrepreneuwtgpkilé mot
« sous-traitant » paouredle cas w’il peut y
avoir succession d’entreprise. Dans son analyse de
'emploi du mot « sous-traitant » par les cours
d'instaneegignfe, il a dita'la p. 1080, que la
sous-traitance dans ce coasite don pas

une situationuolne personne «se charge de

quelques parties d'un travail, d’'une fourniture,
d’une entreprise dont un aetéechdrg pour la

totalig », mais pluif la « [p]ratique par laquelle

une organisation condieutiex’ de certains tra-
\@uwx entrepreneur spiali®€ autonome [dans
le chqodet entrepreneur assume I'eav res-

ponsabilité ces travaux qu'il exute lui-neéme

ou par l'entremise de son propre personnel »
(p. 1080 (je souligne)). En d'autres termes, selon
son imggaipon, il doit y avoir cession d'un

« coletr'absolu » pour que la sous-traitance

puisse entnaier I'application de I'art. 45.

This is not a situation in which the City has
assigned total control over garbage collection to
the companies. The City continues to play a man-
agement and supervisory role in the provision of
garbage collection service. For example, the col-
lection times are fixed by the City and can only be
changed by the City; the City handles complaints
regarding the service; the City meets with clients if
they need more information about such things as
the volume of garbage, etc. While it is true that the
companies have responsibility over their personnel
(e.g. working conditions and behaviour on the
job), the companies could not be said to have any-
thing close to complete control over the work.

This idea that s. 45 can only apply to subcon-
tracting situations in which the former employer

En l'esece, la Ville n'a pasez¥ aux so@feés le
cttdbsolu de la collecte des ordures. Elle
continue de joueteudergestion et de surveil-
lance de la prestation du service de collecte des
ordures. Par exempktabliel'horaire des col-
lectes qu’elle seule peut modifier; elle s’occupe
des plaintes relatives au service; elle rencontre les
clients qui ont besoin de plus de renseignements,
notamment sur la euEnt@thets. Certes, les

e¥&Eisont responsables de leur personnel (par
exemple, en ce qui concerne les conditions de tra-

vail et le comportement au travail), mais elles sont
loin d’exercer urolecabsolu sur les travaux.

L'id'ee que l'art. 45 ne peut s’appliquer qu’aux
cas de sous-traitanteroployeur pecddent se

gives up overall responsibility for the work per- edtharge de toute responsabiliglative aux tra-

formed and the contractor assumes complete

vaux effeati’o’ I'entrepreneur assume l'en-

responsibility for that work is consistent with this erg responsabiitde ces travaux est conforme au
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case’s rejection of the purely functional definition  rejet en Begpde la efinition purement fonc-
of an undertaking. As | stated imvanhoe, tionnelle d’'une entreprise. Comme je l'ai affem’
at para. 140, according fibeault, “an undertak-  au par. 140 de l'artvanhoe, I'arrét Bibeault éta-
ing for the purposes of s. 45 cannot consist merely  blit que « pour I'application de I'art. 45, une entre-
of work, tasks or functions performed by the prise ne saurait comprendre uniquement les tra-
employees under the former employer. Something  vaux oadbss™que les salas excutaient pour
more must be sold or operated by another in order  I'employedégent, ni les fonctions gqu’ils exer-
for the successorship provision to be triggered.taient pour lui. Pour que la disposition relatavka”
Using the language adopted by Beetz J. in  succession d’entreprise s’applique, il faut que
Bibeault, what is sold or operated by another must  quelque chose de plus soit vendu exg.conc’
be the undertaking understood as “a going con-  Pour reprendre les termes pdili$e juge Beetz
cern”; it cannot solely be the work. However, what  dansdt@Brbeault, ce qui est vendu ou cosd
we have in this case is the type of subcontracting etoit I'entreprise au sens deyeing concern »
that is the work alone and the City remains respon-  (entreprise en exploitation); il ne peut s’agir uni-
sible for the provision of the service. This is pre- quement des travaux. Eackedputefois, seuls
cisely the situation in whichBibeault held that les travaux sont coedien sous-traitance et la Ville
s. 45 would not be triggered. Again, | cannot agree  demeure responsable de la prestation du service.
that work alone is sufficient to satisfy s. 45 where  C’estiggiment dans ce cas que I'art. 45 ne s'ap-
work alone is all that is available to be transferred.  plique pas, selogt Biogault. La encore, je ne
puis convenir que des travaux suffisent en soi pour
respecter I'art. 45 lorsque c’est tout ce qui petre:

transgBré.
II. Lester II. L'arret Lester
Speaking of successorship provisiond_aster, Abordant les dispositions relativesla succes- 42
McLachlin J. (as she then was), writing for the  sion dentreprise dansetl'desSter, le juge
majority of the Court, said, at p. 676: McLachlin (maintenant Juge en chef) aegfitm”
nom de la Coun la majori€, a la p. 676 :
Case law from jurisdictions across Canada is to the La jurisprudence de tous les ressorts au Canada va
same effect. While there are slight variations from prov- danselmenSens. e s'il existe deelegres difE-
ince to province in terms of scope (i.e., some Acts speak rences d'une pVeuee en ce qui a tradt la por-
only of disposition of a business whereas other Actsee (tertaines lois ne mentionnent que diadifion d'une
provide for disposition of a part of a business) a com- entreprise tandis que d’awdvesergr’l'aliénation
mon theme throughout the jurisdictions is that some- d'une partie d’'une entreprise), le principe c@ammun °
thing must be relinquished from the first business and tous les ressorts est qu'il doit y avoir abandon de
obtained by the second. quelque chose de la prengintreprise en faveur de la
deuxéme.

This idea of the one party “relinquishing” some-  leé&qu’une partie « abandonne » quelque chose
thing that the other “obtains” is conjoined with the  « en faveur » de l'autre suppose que ce « quelque
idea that this “something” must be what is vari- chose » eo# Ce qui estabigré soit comme

ously called “a functioning entity that is viable in  «une enfhctionnelle qui est viable par elle-

itself or sufficiently distinguishable to be severable eme” ou qui peut suffisammeptré distingee

from the whole” (p. 676) or “a functional eco- pour pouvatre” retranché de I'ensemble »
nomic vehicle” (p. 677). Moreover, McLachlin J.  (p. 676), soit comme « un instruecenbmique

says, “in some way the first company no longer  fonctionnel » (p. 677). Le juge McLachline ajout”
has the business or part of the business, which has  que, « déonegizelconque, la preare soa@te
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been conveyed to the second company” (pp. 675- neg@egsdus I'entreprise ou la partie de I'entre-
76). prise vise, qui aef transmisea la deux¢me
SOcEté » (p. 675-676).

This, it seems to me, involves two important Cette notion comportea mon avis, deuwelé-
elements. First, there is the idea that what is trans-  ments importantser@reenit, il y a l'ide que
ferred must be a viable functional economic vehi-  ce qui est é@ndbit tre une ent#t’ou un ins-
cle or entity. Second, there is an element of finality  trumegdnomique fonctionnel viable. Deexi
to the transfer in the sense that the first business no  mement, le transfert a @mecaffitif en ce
longer has control over the part of the business that  sens que langremireprise n'a plus le cooig”
has been given over, i.e. relinquished it to be de la partie de I'entreprisejuate, c'esta-
obtained by another. This echoes the total control  dire, abaed@mfaveur d'un tiers. Cela corres-
understanding of subcontracting adopted by Beetz  polidxigence de cormité absolu que le juge
J. in Bibeault. Beetz a adopg relativement ‘la sous-traitance

dans l'argt Bibeault.

In the Court of Appeal decision ivanhoe inc. Dans l'argt de la Cour d’appdianhoe inc. c.
v. Travailleurs et travailleuses unis de I'alimenta-  Travailleurs et travailleuses unis de I’ alimentation
tion et du commerce, section locale 500, [1999] et du commerce, section locale 500, [1999] R.J.Q.
R.J.Q. 32, and accepted here by the majority, 32, auquel souscrivent les juges majoritaires de
LeBel J.A. (as he then was) said that what was  notre Cour, le juge LeBel (maintenant juge de
being transferred did not need to beTRANSLA-  notre Cour) affirme qu'il n'est pasenéssaire que
TION] “full miniaturization of the undertaking” ce qui est tra@gf’soit une « miniaturisation i’
(p. 54) or the TRANSLATION] “miniaturized origi-  grale de I'entreprise » (p. 54) ou I'« entreprise ori-
nal undertaking, containing all of the original ele-  ginale miniaggrisians laquelle on retrouverait
ments” (p. 60). He said that it is enough that the  toussksents d'origine » (p. 60). Il dit qu'l
part of the undertakingrRANSLATION] “be poten-  suffit que la partie de I'entrepriseetidh[ne] une
tially autonomous” but it need not b&rRpNSLA-  possibilig d’autonomie », mais il n'est pagags-
TION] “capable of being sold or be completely eco-  saire qu’elle soit « susceptible de vente ou totale-
nomically viable as an autonomous unit” (p. 60). ment viabndomiquement, de dan auto-

nome » (p. 60).

With great respect, | cannot agree. In my view, En toute @férence, je ne suis pas d’'accord. J'es-
s. 45 requires whatever is sold or operated by time que l'art. 45 exige que ce qui est vendu ou
another to be factually autonomous, not notionally,  edaaBtienne I'autonomie dans les faits et non
provisionally or possibly autonomous. This is not  patiyuement, provisoirement @véntuelle-
enough to satisfyLester’'s first requirement of  ment. Il ne suffit pas de satisfairéa premere
being a viable functional economic vehicle or  condition de dtak€ster, selon laquelle il doit
entity. Moreover, when what is being transferred is ~ s’agir d’'uneeeatittd’un instrumenéconomique

work alone, and the transferor maintains responsi-  fonctionnel viable. De plus, lorsque seuls les tra-
bility over the transferee, | do not see how the sec- vaux sobt &t que le «atlant » demeure res-
ond requirement of finality has been satisfied. ponsable du « cessionnaire », je ne vois pas com-

ment la deux@me condition, celle du caract
définitif, est respeeé.

I1l. Conclusion I1l. Conclusion

While | agree with the majority thatester dis- Je suis d’accord avec les juges majoritaires pour
cussed the specificity of the construction industry  dire quedaifigité de 'industrie de la construc-
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(seelvanhoe, supra, at para. 67) and a successor- tioetaanalyse dans I'aef Lester (voir I'arrét

ship evaluation may differ somewhat depending orvanhoe, précité, par. 67) et quedValuation de la

the nature of the industry in question, | cannot  succession d’entreprise peut varier quelque peu

accept that an industry-related classification such  selon la nature de l'industrie en cause, mais je ne

as ‘entreprise de services’ (“service undertaking”)  saurais convenir qu'une classificatia® & une

means that what would otherwise be no more than  industrie telle une « entreprise de services » signi-

a transfer of functions can be taken to satisfy fie que I'on peut @esidue ce qui, par ail-

Bibeault's organic approach. leurs, constituerait seulement un transfert de fonc-
tions satisfaita’la conception organique de l'err”
Bibeault.

| agree with the majority that services such as Je conviens avec les juges majoritaires que déé
janitorial services and garbage collection can legit-  services comme I'entregigagen’ et la collecte
imately trigger the successorship provision if  des ordures pelegititiément entnaer I'appli-
enough of the business engaged in providing those  cation de la disposition raldéiveuccession
services is transferred. | want to be clear that noth-  d’entreprise si une partie suffisante de I'entreprise
ing here turns on “how important” or integral such  qui fournit ces services esteténsie tiens °
a service may be taken to be to the original ecf@ér que rien en I'espe ne dpend de la fagn
employer. However, when a new company takes  dont I'employeur initigbipdtimportance ou
on the provision of those services, | do not think  &gidlig de tels services. Cependant, je ne crois
that a mere industry designation can stand as sub-  pas que, lorsqu’une nouati@ssgie ces ser-
stantive satisfaction of the “going concern” under-  vices, le simple fait de la qualifier d’industrie
standing of “undertaking” irBibeault. puisse respecter quant au fond I'intetption fon-
dée sur le «going concern » (entreprise en exploi-
tation) qui est dorgeé du mot « entreprise » dans
l'arrét Bibeault.

As | stated in my dissent ivanhoe, Ajax shows Comme je l'ai affirn& dans mes motifs dissi- 48

that this Court has moved somewhat away from its  dents danet Pearihoe, I'arrét Ajax démontre
earlier attitude towards successorship provisions in  que notre Cour s'est quelgemigete ‘de la
Bibeault and Lester. However,Ajax did not touch  conception des dispositions relati@dla succes-
on Bibeault's prohibition of a purely functional  sion d’'entreprise qu’elle avait aglm@liparavant
definition of undertaking, nor did it affect the dans lee@Bibeault et Lester. L'arrét Ajax n'a
requirements inLester that did not relate to the  cependant pas abofditerdiction par I'aret
existence of related companies and their commeBibeault d'une dfinition purement fonctionnelle
cial history. du terme « entreprise » ni les conditions deeffarr”
Lester qui ne concernaient pas l'existence de
SOCEtés appareBes et leurs aatédents commer-
ciaux.

| would allow the appeal on the grounds of a Jaccueillerais le pourvoi en raison de l'intexpr’ 49
patently unreasonable interpretation of this Court’'s  tation manifesteraggisalinable qui att don-

decisions inBibeault and Lester. née des aafs de notre CouBibeault et Lester.
Appeal dismissed with costs, BASTARACHE J. dis- Pourvoi rejeté avec dépens, le juge BASTARACHE

senting. est dissident.
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