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The respondent M was employed as an interpreter by L'éentintravaillait comme intergte pour I'Orga-
the International Civil Aviation Organization (“ICAQ"). nisation de l'aviation civile internationale (« OACI »).
The appellant (“Monit”) owned the building in Montreal L'appelante (« Moni¢te)t proprétaire de I'immeuble
where, pursuant to a lease agreement with the federal e asklontgal, al, en vertu d’un bail avecHtat ©deé-
Crown, ICAO'’s head office was situated. M brought an ral, se trouvaiete social de 'OACI. M a inteat’
action against the Crown and Monit seeking damages une action en dommagés-totitre Etat et Monit

for health problems he alleged he suffered because of pour cause dsmgoble saetqui seraient dua la
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inadequate air quality in the building. At trial, Monit mauvaise geali¢” I'air dans 'immeuble. Au pres,
brought a motion to dismiss for lack of jurisdiction pur- Monit a, en vertu de I'art. 168ode de procédure
suant to art. 164 of th€ode of Civil Procedure. The  civile, dépo® une regefe en rejet de I'action pour cause
Superior Court dismissed the motion, and that decision d’'absence detean®’La Cour sepieure a rejetla

was upheld by a majority of the Court of Appeal. retgiila Cour d’appeh la majorig a confirne” cette
décision.
Held: The appeal should be dismissed. The Superior Arrét: Le pourvoi est rejet’ La Cour sugfieure a
Court is competent to hear the claim. catguice pour entendre lactamation.
For the reasons stated Miller v. Canada, the suc- Pour les motifsnon&s dansMiller c. Canada, le

cess or failure of this action at trial has nothing to do  esiou le rejet de la @sénte action au pres n'a rien
with the internal operations of the international organi-a voir avec les ogations internes de I'organisation
zation. Despite its lease agreement with the Crown, internationale. eviadgrbail avec Etat, Monit avait
Monit, as owner, remained responsible for ensuring that toujauise ‘de propetaire, la responsabiitd’assu-
the premises were maintained in a manner that ensured rer derenadifjuate la eCurig des lieux. La mten-
safe occupancy. Monit's claim that the inviolable nature tion de Monit selon laquelle I'inviaadlisgége de
of the ICAO headquarters prevented its entrance into the 'OACI Eemmif d’entrer dans les locaux n’est pas
premises is not supported by the evidence. M presentegtayée’ par la preuve. M agsént’ la preuve que Monit
evidence that Monit was the only party in control of theetait” la seule partie qui avait le cae"du systime
air and ventilation system. This evidence suggests that d’admission d’air et de ventilation. Selon cette preuve,
ICAO was only one of many lessees in that building. It 'OAGétaif qu'un locataire parmi nombre d'autres
also suggests that people regularly entered the building locataires de cet immeuble. Il semble aussi que des gens
and that both the Crown and Monit were given permis- entraggiiérement dans I'immeuble et qué&tat et
sion to enter the actual ICAO premises on numerous Monit aient tous deux eu l'autorisation d’entrer dans les
occasions owing to the air problems. locauenmes de I'OACIa’ nombre d’occasions en rai-

son des proleimes de quaktde I'air.

There is no reason to remove M'’s right to bring a Rien ne justifie que M so@t guivdroit d’engager
legal action in the ordinary courts of Canada merely une action devant les tribunaux de droit commun du
because of evidentiary difficulties that Monit may face. Canada pour le seul motif que Monit risgreudér

This is not a jurisdictional matter, but one for the trial des diffesulen maéire de preuve. Il ne s'agit pas

judge. In any event, any evidence required by Monit d’'une question deetmmop, mais d'une question

should already be within its control. If ICAO truly had relevant du juge duepro®e toute fmgn, Monit

no control over the ventilation system, any evidence devejét disposer de tous lesdéments de preuve

with respect to the maintenance of the building and the dont elle a besoin. Si 'OACI n'avait vraiment aucun

ventilation system, including remedial work completed, alatsur le systme de ventilation, tous lef#ments

would be within the control of Monit rather than ICAO. de preavkegard de I'entretien de I'immeuble et du
syseéme de ventilation, y compris les travaux correctifs
effectl8s, devraienetre entre les mains de Monit et non

de 'OACI.

Cases Cited Jurisprudence
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Supplementary Agreement between Canada and the  Codede procédurecivile, L.R.Q., ch. C-25, art. 31, 164.
International Civil Aviation Organization, Can. T.S.
1980 No. 18, arts. II, VI, VII.

APPEAL from a judgment of the Quebec Court POURVOI contre wt derla Cour d'appel du
of Appeal, [1999] R.J.Q. 719, [1999] Q.J. No. 754 eQec, [1999] R.J.Q. 719, [1999] A.Q° ii54
(QL) (sub nom. Canada v. Miller), dismissing the  (QL) slb nom. Canada c. Miller), qui a rejet’
appellant’'s appeal from a judgment of the Superior  I'appel de I'appelante contre un jugement de la
Court, [1998] R.J.Q. 260, [1997] Q.J. No. 4022  Couresignte, [1998] R.J.Q. 260, [1997] A.Q.
(QL) (sub nom. Canada v. Miller), dismissing the  © 4022 (QL) 6éub nom. Canada c. Miller), qui
appellant's declinatory exception. Appeal dis- avait ejtxception @clinatoire de I'appelante.
missed. Pourvoi rejet”

Paul A. Melangon and Hugues Duguay, for the Paul A. Melangon et Hugues Duguay, pour I'ap-
appellant. pelante.

Leonard E. Seidman and Sabrina Seal, for the Leonard E. Seidman et Sabrina Seal, pour
respondent. l'intina’

The judgment of the Court was delivered by Versiondaise du jugement de la Cour rendu
par

BASTARACHE J — This appeal raises the issue LE JUGE BASTARACHE — Le p®sent pourvoi
of whether the Court of Appeal was correct to find  ewalla question de savoir si la Cour d’appel a
that the Superior Court of Quebec has jurisdiction  eu raisonedkirdf que la Cour sapéure du
over a civil claim commenced against a Canadian eb@a a comgtence pour entendre une action
corporation by a former employee of an interna-  civile pour dommages subis au lieu de travail
tional organization located in Quebec for damages  ietertontre une saE canadienne par un
suffered at his place of employment. ancien emplditine organisation internationale

située au Qabec.

This case was heard on November 1, 2000 in La présente affaire att entendue le€lnovem-
conjunction with Miller v. Canada, [2001] 1  bre 2000, en emie temps que l'affair&liller c.
S.C.R. 407, 2001 SCC 12, released concurrenthCanada, [2001] 1 R.C.S. 407, 2001 CSC 12, qui
which raises a similar issue. This appeal was dis-  porte sueri@enguestion et dont les motifs sont
missed from the bench with reasons to follow. epo&€s en mine temps que les ggénts motifs.

Notre Cour a rejetle pourvoia I'audience, motifs
a suivre.

I. Factual Background I. Les faits

The respondent Bernard Miller is a British citi- L'intime Bernard Miller, citoyen britannique,
zen who, between January 2, 1990 and May 7, travaillait comme #&ttegortre le 2 janvier 1990
1994, was employed as an interpreter for the Inter- et le 7 mai 1994 pour I'Organisation de l'aviation
national Civil Aviation Organization (“ICAQ"), civile internationale (« OACI »), organisme-sp’
which is a specialized agency of the United c@liEs Nations Unies. Durant toute kripde
Nations. At all material times, Monit International e Monit International Incetait proprétaire de
Inc. was the owner of 1000 Sherbrooke Street West  I'immeuble aitu1000, rue Sherbrooke Ouest,
in Montreal where, pursuant to a lease agreement  alnmi, en vertu d’un bail avec Sa Majesa’
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with Her Majesty the Queen in Right of Canada
(“the Crown”), the head office of ICAO was situ-
ated.

Reine du chef du Canadat 9, se trouve le

egeé social de 'OACI.

The facts in this case are essentially those sum- Les faits de la msente affaire sont essentielle- 4

marized inMiller v. Canada.

Miller alleges that Monit, and not ICAO, was
responsible for building maintenance, heating,
cooling and ventilation, and that, in that role,
Monit employed all building services staff and
operated the aforementioned equipment for ICAO
and other lessees of the building. Further, he
alleges that through a variety of acts, Monit con-
tributed to the air quality problem in the building.

ment ceux qui sonesungs dandiller c. Canada.

Miller allegue que Monit, et non 'OACI, avait °

la responsabdit’entretien, du chauffage, de la
climatisation et de la ventilation de I'immeuble de
'OACI et gaece titre, Monit engageait tout le
personnel ehdeg” installations techniques de
'immeuble et assurait les services susgentionn’
pour I'OACI et les autres locataires de I'immeuble.
llegllie en outre que Monit a, par divers actes,

contribtlé au proldme de la quakt’de I'air dans
limmeuble.

Miller further alleges that Monit was aware of
the air quality problems and failed to warn him and

Miller allegue de plus que Moretait au courant

6
des probs de quakt'de l'air et qu'elle a

other employees of the risk to their health. Both egligé de I'avertir et d’avertir les autres empdsy”

the Crown and Monit had tried to fix problems
with the air quality in the building, but were
unsuccessful.

Miller claims that he is unable to work due to
his present medical condition. He has brought an
action against the Crown and Monit seeking dam-
ages in the amount of $2,164,585.46 jointly and
severally, as well as $25,000 in punitive damages
against Monit. The claim against Monit is based
on the argument that, as owner of the building,
Monit was responsible for the poor air quality in
the building and, having been aware of this health
hazard, it is liable for its failure to warn the
employees of ICAO of the resulting danger to their

Miller prétend etre incapable de travailler en

des risques pour lew.44Btat et Monit avaient

tous deux esssginement deegler ces pro-
kines.

7

raison deetsdndé saet’actuel. Il a intest’

une action coited €t Monit, e€clamant contre

eux solidairement des dommagis-inde

2164 585,46 $ et contre Monit seule des dom-
mages punitifs de 25 000 $. Dans son action contre
Monit, il fait valoir quiitre de propetaire de
immeuble, Maogtiait” responsable de la mau-
vaise guidii’air dans I'immeuble et que, puis-
gu'ediit au courant du danger que celaeepr’
sentait pour l&,sal” est responsable d’avoir

health. At trial, Monit brought a motion to dismiss egligé d'en avertir les empl@g de 'OACI. Au

for lack of jurisdiction pursuant to art. 164 of the

@ecMonit a, en vertu de I'art. 164 Qade de

QuebecCode of Civil Procedure, R.S.Q., c. C-25. procédurecivile du Quebec, L.R.Q., ch. C-25, @’

The Quebec Superior Court denied the motion; this

decision was appealed to the Quebec Court of
Québec a rejet’la reqele. Cette éCision aet

Appeal and was heard in conjunction wiktiller
v. Canada. The appeal was dismissed, Mailhot J.A.
dissenting.

esan€ regefe en rejet de I'action pour cause
d'absence destemog.” La Cour sepieure du

pertlevant la Cour d’'appel du €h€c. L'appel

&t entendu en eme temps que I'affairMiller

c. Canadg; il a ét reje€, Madame le juge Mailhot
étant dissidente.

Monit alleges that Miller’'s claim falls entirely
within working conditions and thereby exclusively

Monit prétend que laeclamation de Miller vise

8
uniquement les conditions de travail et qu’elle
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within the area of labour relations. It argues that  appartient donc exclusivement au domaine des
this subject matter is totally governed by the ICAO  relations de travail. Elle fait valoir que ce domaine
Service Code and, pursuant to the international eggtiniegralement par le Code du personnel de
agreements between ICAO and the Canadian gov-  I'OACI et que, en vertu des accords internationaux
ernment, the administrative regime in the Service  entre 'OACI et le gouvernement canadien, c'est le
Code must be followed. As such, the Superioregime administratif du Code du personnel qui doit
Court does not have jurisdiction to hear these  s’appliquer. Ainsi, la Coeriesupg n'a pas com-
claims. [Etence pour entendre cexldmations.

Miller argues, and the Superior Court and Court Miller soutient, et la Cour s@pieure et la Cour
of Appeal agreed, that the claim is not based on his  d'appel lui oned@ison, que laeclamation
employment relationship, but rather, on the extra-  n’est paséosdf les relations en mexg d’'em-
contractual delictual acts of Monit. Therefore, the  ploi, maisoplstir les actes dlictuels extra-
international immunity from which ICAO benefits  contractuels de Monit. Parecpresit, I'immuni¢’
cannot be afforded to Monit and, since this dispute internationale dont jouit 'OACI ne eutdsE
is not between the respondent and his employea Monit et, comme il ne s’agit pas d’'un éifénd
nor between the Crown and ICAO, the Superior entre l'iateh’son employeur, ni entrectat et
Court is competent to hear the case on its merits. I'OACI, la Cowrisupé peut conmae de I'af-

faire au fond.

II. Statutory Framework Il. Cadregjislatif

Code of Civil Procedure, R.S.Q., c. C-25 Code de procédure civile, L.R.Q., ch. C-25

31. The Superior Court is the court of original general 31. La Cour supfieure est le tribunal de droit com-
jurisdiction; it hears in first instance every suit not mun; elle conma premeére instance de toute
assigned exclusively to another court by a specific pro- demande qu’une disposition formelle de la loi n'a pas
vision of law. attribee exclusivemerd Un autre tribunal.

Headquarters Agreement between the Government  Accord de siége entre le gouvernement du Canada
of Canada and the International Civil Aviation etl’ Organisation del aviation civileinternationale
Organization

Article 4 Article 4
Inviolability of premises Inviolabilie” des locaux
(1) The headquarters premises of the Organization 1) Les locauegki @& I'Organisation sont invio-
shall be inviolable. lables.
(3) The property and assets of the Organization, 3) Les biens et avoirs de I'Organisation, en quelque
wherever located and by whomsoever held, shall be endroit qu’ils se trouvent et quel qu’eneseittéid”
immune from search, requisition, confiscation, expropri- sont exempts de perquistiaisition, confiscation,

ation and any other form of interference, whether by expropriation ou de toute autre forme de conérainte ex”
executive, administrative, judicial, or legislative action, cutive, administrative, judiciaireegisldtive, sauf
except with the consent of and under the conditions avec le consentementedaii®egiiéral de I'Organi-
agreed to by the Secretary General of the Organization. sation et dans les conditioresqa@ptelui-ci. Le

This section shall not prevent the reasonable application esept”Article ne fera pas obstaeld’application rai-

of fire protection regulations. sonnable deglements de protection contre I'incendie.
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Article 21 Article 21
Purpose of privileges and immunities But des peydS et immunés
(1) Privileges and immunities under Articles 19 and 1) Les pges et immunés pevus aux Articles 19
20 are accorded to officials in the interests of the Organ- et 20 sont ee@ux fonctionnaires uniqguement dans

ization and not for the personal benefit of the individu-  diét'de I'Organisation et naaleur avantage person-
als themselves. The Secretary General of the Organiza- nel. Letéecignéral de I'Organisation pourra et
tion shall have the right and the duty to waive the devra lever 'immuagitoréea un fonctionnaire dans
immunity of any official in any case where, in his opin- tous les cag on avis, cette immueittmgcherait
ion, the immunity would impede the course of justice que justice soit faiteedteopeutetre lexee sans porter
and can be waived without prejudice to the interests of ejugice aux irgféts de I'OrganisationA I"egard du
the Organization. In the case of the President of the esidht du Conseil et du Setaire gréral de I'Orga-
Council and the Secretary General of the Organization, nisation, le Conseil de I'Organisatioregqualiro-
the Council of the Organization shall have the right to noncer kEelee I'immuni¢’

waive the immunity.

(2) Without prejudice to their privileges and immuni- 2) Sangjyalice de leurs privéiges et immungts,
ties, it is the duty of all persons enjoying such privileges toutes les personnes¥figidrit de ces privilges et
and immunities to respect the laws and regulations of imesirtit le devoir de respecter les lois exfle-
Canada. They also have a duty not to interfere in the ments du Canada. Ebeglentent le devoir de ne

internal affairs of Canada. pas s'immiscer dans les affairesgntes du Canada.
Article 33 Article 33
Other Disputes Autres défends
The Organization shall make adequate provision for L’Organisaticevojtr'des modes deeglement
appropriate modes of settlement of: appregmour :
(a) disputes arising out of contracts or other disputes to a) lesalitfs en mare de contrats ou autres dif”
which the Organization is a party; rends dans lesquels I'Organisation serait partie;
(b) disputes involving any officials of the Organization b) lesedéfids dans lesquels serait impéquri fonc-
if their immunity has not been waived in accordance tionnaire de I'Organisation si I'inenciomit il jouit
with Article 21. n'a pazet levde conforrement aux dispositions de
I'Article 21.
Supplementary Agreement between Canada and  Accord supplémentaire entre le Canada et I’ Orga-
the International Civil Aviation Organization nisation de I’aviation civile internationale
ARTICLE Il ARTICLE Il
Obligations under the Lease Obligations en vertu du Bail
1. Taking into consideration that the said premises are 1. Goasidque lesdits locaux sont é&sulinique-
rented solely and exclusively for the needs of the Orga- ment et exclusivement pour les besegesadii%Dr-

nization’s Headquarters, the Government of Canada ganisation, le Gouvernement du Canada veillera, en sa
shall, as the Lessee, assure that the Lessor complies with  egleliCatairea ce que le locateur s’acquitte de ses

its obligations as specified in the lease or as they may be obligatieosiégs dans le Bail ou prescrites par le
prescribed in the Civil Code of the Province of Quebec Code civil de la Province ele®Qual en vertu de

or under any other law. toute autre loi.

3. Notwithstanding any references in this Supplemen- 3. Nonobstant toute mention, dasené fAccord
tary Agreement to the Lease between the Government of  esupptaire, du Bail entre le Gouvernement du
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Canada and the owner of the premises, the mutual rights

and obligations of the Government of Canada and the
Organization with respect to the Headquarters premises
shall be governed by this Supplementary Agreement.

ARTICLE VI

Settlement of Disputes

Any dispute between the Organization and the Gov-
ernment of Canada concerning the interpretation or
application of this Supplementary Agreement shall be
settled in accordance with Article VII, Section 31, of the
Headquarters Agreement.

ARTICLE VII

Court actions

1. Without prejudice to the privileges and immunities
of the Organization as defined in the Headquarters
Agreement, the Government of Canada reserves its right
to refer any cause of action related to the Lease to the
competent courts of Canada.

2. The Organization shall, in such circumstances,
facilitate the proper administration of justice and assist
the Government of Canada by providing all relevant
evidence.

[ll. Judicial History

Benat J. and the Court of Appeal heard this
case together with the companion cdgé/er v.
Canada. In their reasons, they referred to the
Crown rather than Monit in dealing with what
appear to have been identical submissions. It is for

this reason that reference is sometimes made to the

Crown rather than Monit in the following descrip-
tion of the case history.

A. Quebec Quperior Court, [1998] R.J.Q. 260

Benat J. held that the Superior Court has juris-
diction to hear the respondent’s claims. He
reviewed the contractual relationships between the
parties and held that there was no contractual link
between Monit and Miller, nor any contractual
obligations owed by Monit to Miller.

According to Bend"J., any litigation between
Monit and ICAO, or between Miller and ICAQ, is
outside the jurisdiction of the Superior Court
because of the Organization’s immunity from all

Canada et letpirepdiés locaux, les droits et obliga-
tieciproques du Gouvernement du Canada et de
I'Organisation en ce qui concerne les locegex du si’
sexgid par le m@Sent Accord supethentaire.

ARTICLE VI

Reglement des différends

Toutreiffid entre I'Organisation et le Gouverne-
ment du Canada portant surdtatierpou I'applica-

tion dsemt’ Accord supeihentaire seraeglé con-
fermenta’ l'article VII de la Section 31 de I'’Accord
relatif aege.

ARTICLE VII

Actions en justice

1. Saemigice des privéges et immunéts de I'Or-
ganisatforisddans I'Accord relatif au sge, le Gou-
vernement du Canaelerse lé droit de porter
devant les tribunawterdsd Canada toute cause

d’action relative au Bail.

2. En pareil cas, I'Organisation facilitera la bonne

administration de la justice et assistera le Gouvernement
du Canada en fournissaeiétoent” pertinenta ‘la
preuve.

Il. Décisions amfieures

Le juge Bend'et la Cour d'appel ont entendu la

présente affaire en emie temps que l'affaire con-

nbkler c. Canada. Dans leurs motifs, ils men-
tionneritét plutt que Monita I'egard de &

tentions qui semdtientidentiques, ce qui
explique que c’est datdibigui est mentioren”

au lieu de Monit dans la description suivante des
edisions argfieures.

ACour supérieure du Québec, [1998] R.J.Q. 260

Le juge Bend a dicla€ que la Cour sigrieure
a aempce pour entendre lesctamations de

I'mtitha examip”les relations contractuelles
entre les parties et a conclu qu'il n'existe aucun

lien contractuel entre Monit et Miller, ni aucune
obligation contractuelle de Monit envers Miller.

Selon le juge Beng  la Cour supfieure n'a
comtphce sur aucun
'OACI, ou entre Miller et 'OACI, en raison de
'immenitle I'Organisation contre toute pour-

litige entre Monit et



[2001] 1 R.C.S. MILLER C. MONIT INTERNATIONAL INC.  Le juge Bastarache 439

legal suits and the available recourse to an interna-  suite et de I'existence d'un aegounganisme
tional administrative body. Further, any litigation  administratif international. De plus, tout litige
between Miller and his employer would be gov-  entre Miller et son employeur segaipaf le
erned by the ICAO Service Code provisions. Code du personnel de 'OACI.

Benat J. also found that art. 32 of the Head- Le juge Bend a aussi conclu que l'art. 32 del4
quarters Agreement only concerns the parties to  I'’Accord elgeshe concerne que les partes °
the Agreement and art. 33(b) only involves claims  I'’Accord et que I'al. 33b) ne vise que les actions
against an ICAO employee where immunity has  eagagontre un empleyde I'OACI si I'immu-
not been lifted. As such, neither is applicable in the e mitnt il jouit n'a paset levde. Ni l'une ni
present case. 'autre de ces dispositions n’est en soi applicable

en espce.

Monit argued that the act of signing the lease by Monit a soutenu que la signature du bail pat®
the Crown was an international obligation falling Etht constituait une obligation internationale rele-
within the jure imperii rule and, therefore, the  vant de kglejure imperii et que les tribunaux
Canadian courts have no jurisdiction over matters  canadiens ne pouvaient dontrea®agues-
related to the lease. Banhd. held that, although tions relatives au bail. Le juge Benodnclu que,
the act of signing the agreements g imperii méme si le Canada avait accompli un ajctes
act of Canada, Miller's claim is not based on theimperii en signant les accords, lactamation de
lease nor on the agreements, but, instead, on  Miller n’ese¢éonidSur le bail ni sur les accords,
Monit's failure to properly maintain its building  mais mutSur 'omission de Monit d’entretenir
and failure to warn of the dangers therein. equiitement son immeuble et sur son omission

de l'avertir des dangers qui eeabulaient.

Monit also alleged that the only recourse availa- Monit a aussi mtendu que le seul recours dis-16
ble for unsafe working conditions is before the  ponihl€egard de conditions de travail dange-
international administrative tribunals. Benal. reuses est d'en saisir les tribunaux administratifs
held that the obligation to provide a healthy work-  internationaux. Le jugeltBecohclu que I'obli-
ing environment only falls within “working condi-  gation de fournir un milieu de travail sain ne rele-
tions” if it is within the control of the employer.  vait de I'obligation de I'employeur en aratile
Benat J. noted that Miller had alleged that Monit  « conditions de travail » que si ce dernier avait le
was invited into the premises by ICAO, was aware  ob&tli milieu de travail. Le juge Bemal no€
of toxic substances in the air and did not warn him  didition de Miller selon laquelle Monit avait
of the resultant danger to his health; he held thagt invitce sur les lieux par I'OACletait au cou-
the legal issues are therefore those of establishing  rant deedanpge de substances toxiques dans
causation and damages, which have to be deter- I'air et agligdhde I'aviser du danger que cela
mined on the merits. Berntal. stated that, whether g®€ntait pour sa santil a conclu que les ques-
the person to be warned was an international tions deeateiént donc difablir le lien de cau-
employee or not, the obligation remained the same esalit'les dommages, lesquelles doiveire ~
and the Superior Court is competent to hear the  temxchl fond. Selon le juge Benajue la per-
extra-contractual claim. sonepivenir soit un fonctionnaire international

ou non, l'obligation est la erfie, et la Cour s@p”
rieure peut connéie de la eclamation extra-
contractuelle.

Finally, Benaf J. found that, since Miller was  Enfin, le juge Bend™a conclu que, puisque 17
not claiming employee benefits from his employer  Miller aelamait pas d’avantages sociason
in this suit and that there was no possibility of con-  employeur dans$&mig poursuite et qu'il n'y
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tradictory judgments or double indemnity, the avait aucune possiloiit’ jugements contradic-
forum non conveniens rule was not applicable. toires ou de double indemnisationgdte rdu
forum non conveniens n’était pas applicable.

B. Quebec Court of Appeal, [1999] R.J.Q. 719 BCour d' appel du Québec, [1999] R.J.Q. 719

Nuss J.A. Le juge Nuss

The majority of the Court of Appeal dismissed La Cour d’'appel a rejetl’appela la majori€,
the appeal, thereby confirming that the Quebec  confirmant ainsi que la Cedesatpdu Qebec
Superior Court has jurisdiction to consider the  avait atence sur laeclamation de lintire” La
respondent’s claim. The Crown’s position, adopted  position Bt adopte par Monit,etfait que,
by Monit, was that, because Miller was an  puisque Mifiit'un emplog, tout ce qui avait
employee, anything to do with employee/employer trait aux relations employeur-emfddycouvert
relations was covered by the immunity and privi-  par les pgeb et immuniS des organisations
leges of international organizations. Nuss J.A. held internationales. Le juge Nuss a conclu que la Cour
that the Superior Court was correct in emphasizing esepre avait eu raison de souligner que la
that Miller’s claim was not against ICAO and held ecldmation de Miller ne visait pas 'OACI et il a
that the Crown, and impliedly Monit, could not conclu qugdt, et implicitement Monit, ne pou-
clothe itself in the privilege and immunity vested  vaient sv@dir des privitges et de I'immunt”
in international organizations. c@®s aux organisations internationales.

The Crown argued that all obligations of the L'Etat a fait valoir que toute obligation du gou-
Canadian government, if any, flowed from the vernement canadien, s'il en exsiulalf des
agreements; Nuss J.A. held that Miller was not a  accords; le juge Nuss a conclu que btdier n'”
party to these agreements and not bound by them.  pas pamig accords, nielipar eux. En soi, la
As such, the relationship of the Crown to ICAO relation entigat et 'OACI nétait pas perti-
was not relevant. nente.

Nuss J.A. held that if the Crown, and impliedly Le juge Nuss aetlag que si [Etat, et implicite-
Monit, harmed a person, saving a case where ment Monit, causaientejudiqgea une per-
domestic law had given them immunity, they may  sonne, ils pourraient, sauf dans lesleaat
be sued in Canadian courts. There is no principle interne leueradnfimmunit, étre poursuivis
of law providing that, because a party is involved  devant les tribunaux canadiens. Aucun principe de
with an international organization, it is not subject  droit ne dit que, du fait qu'il traite avec une organi-

to an action filed in Canadian courts. sation internationale, une partie ne peut pas
faire I'objet de poursuites devant les tribunaux
canadiens.

The Crown argued that, because Miller was cov- L’Etat a petendu qu’en raison de I'assuijettisse-
ered by the ICAO Service Code, his recourse must  ment de Miller au Code du personnel de I'OACI,
follow the rules in the Code, which do not author-  son recours doit suivredis rde ce code, les-
ize suits against it. This was also the position of  quelles n'autorisent pas les poursuites contre lui.
Monit. Nuss J.A. held that these rules apply to  C’est aussi la position de Monit. Le juge Nuss a
cases involving Miller and ICAO, and here, Miller ead® que ces agles s’'appliquent aux affaires
is not bringing an action against ICAO. Further, entre Miller et 'OACI et qu'endaspiller ne
even if the alleged acts did occur during the  poursuit pas 'OACI. De plesensi les faits
respondent’s employment with ICAO, immunity ealEs se sont produits pendant que l'irgitna-
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from suit that vests in ICAO is not transferred to  vaillait pour I'OACI, l'immerdont jouit cette
the Crown nor, impliedly, to Monit. organisation n’est pas tremsfa I'Etat ni, impli-
citement,a Monit.

Monit relied on the Crown’s argument but Nuss Monit s'est fonée sur largument de Htat, 22
J.A. held that it did not have the status of the  mais le juge Nuss a conclu qu’elle n'avait pas un
Crown nor Canada’s relationship with ICAO or the  statut similaireelui de |Etat. Elle ne pouvait
United Nations. Thus, Nuss J.A. found that the pas, en outre, invoquer une relatioenmde m”
status of Monit is no different than that of any  nature que celle du Canada avec 'OACI ou avec
other person in Quebec who commits an act for les Nations Unies. Le juge Nuss a donc conclu que
which he or she is extra-contractually responsible. le statut de Monit n'est paerdifle celui de

toute autre personne au €nec qui accomplirait
un acte engageant sa responsabiixtra-contrac-
tuelle.

Mailhot J.A. (dissenting) Madame le juge Mailhot (dissidente)

Mailhot J.A. agreed with almost all aspects of Madame le juge Mailhot souscrivait pratique- 23
Monit's claim which relied heavily on the argu- ment tous les arguments de la demande de Monit,
ments of the Crown in the parallel case and would ~ qui se fondait amplement sur les arguments de
have allowed the appeal. She held that Miller's Etdt dans l'affaire connexe, et elle aurait accueilli
declaration clearly shows that actions occurring  I'appel. Elle a conclu quezlaration de Miller
during his employment are the basis of the claim indique clairement que les actes survenus pendant
and that the building has territorial immunity due  qu’il occupait ses fonctions constituent le fonde-
to the Headquarters Agreement. These claims are  ment éelamation et que I'immeuble est @is”
tied to the working conditions and Miller’'s health  par 'immentErritoriale en raison de I'Accord
problems which manifested themselves as soon as ege.sCes a¢lamations sontdés aux condi-
he started working in his office on the 13th floor tions de travail et aux @masd de saat'de
and in the interpretation booths. Miller, lesquels se sont magdfess qu’il a com-

menc a travaillera son bureau au 2&tage ainsi
gue dans les cabines d'intesps.

Mailhot J.A. held that there was nothing in the Le juge Mailhot a d¢tla€ que les accords ne 24
agreements permitting an employee to sue the  contiennent rien qui peametteemplog” de
Crown, and impliedly Monit, for working condi-  poursuivr&tat, et implicitement Monit, pour ses
tions inside the building, but they do include pro-  conditions de travdlinterieur de I'immeuble,
visions stating a mechanism to deal with disputes.  mais qu'ils renferment des dispesitibissant
Article 33 of the Headquarters Agreement refersto  @tanisme deeglement des diéfends. L'ar-
“Other Disputes”. ticle 33 de I'’Accord deegjé porte le titre « Autres

differends ».

Mailhot J.A. remarked that Miller entered work Le juge Mailhot a n@&’que Miller se rendait au 25
each day, not at the invitation of Monit, but rather  travail chaque jour, nora gise "d'invitt de
as an employee of ICAO. If there is any recourse,  Monit, raaititré d’emplog” de I'OACI. S'il
it is against the employer. She viewed the damages  existe quelgue recours, c’est contre son employeur.
requested by Miller, which include medical reim-  Selon elle, les dommagaétintEclan€s par
bursement and employment retraining, as  Miller, notamnaetitré de remboursement de
employee benefits. Because of ICAO immunity  fraisdicaux et de recyclage professionnel, sont
and internal mechanisms, she stated that Miller = des avantages sd@tigok. avis, en raison de
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cannot sue ICAO in court and that the present Il'imnauatttles mCanismes internes de I'OACI,
action is an attempt to do indirectly what he cannot ~ Miller ne peut poursuivre celle-ci devant les tribu-
do directly. naux et la psente action visa faire indirectement

ce qu’il ne peut faire directement.

Mailhot J.A. found that there was a risk of Le juge Mailhot estime qu'il y a risque de dou-
double indemnity or contradictory judgments, and  ble indemnisation ou de jugements contradictoires
a risk of interfering in the internal affairs of ICAO.  ainsi que risque diegte dans les affaires
The application and interpretation of international  internes de I'OACI. L'application et I'istarpr’
agreements is not for ordinary courts; they should tion des accords internationaux ne sont pas du res-
not interfere in the adjudicative choice made by  sort des tribunaux de droit commun et ceux-ci ne
the sovereign parties. Finally, she held that, devraient paggindans le choix juridictionnel
although there is no legal link between Monit and  fait par les parties souveraines. Finalement, elle a
Miller, Monit is the owner of the building and has  conclu quenma’s’il n’y a aucun lien de droit
signed a lease with the Canadian government. As  entre Monit et Miller, Monit estetaweride
such, Monit's obligations are towards the lessee  l'immeuble et & signbail avec le gouverne-
(Canada), whose obligations were assumed by the  ment canadiertitre, les obligations de Monit
occupant, ICAO. Therefore, Monit has no obliga-  sont envers le locataire (le Canada), dont les obli-

tions towards the respondent. gations sont assamar I'occupant, 'OACI. Par
congquent, Monit n'a aucune obligation envers
lintim’e.

IV. Issues IV. Question en litige

There is only one issue that must be addressed Il n'y a qu'une seule questioa trancher pour
for the determination of this appeal: Did the Court  statuer surekept’pourvoi : la Cour d’appel a-t-
of Appeal err in determining that the Quebec elle eu tort de conclure que la Cetiestgpdu
Superior Court has jurisdiction to hear the claim of elC avait congténce pour entendre I'action de
Mr. Miller against Monit? For the appellant to suc- M. Miller contre Monit? Pour avoir gain de cause,
ceed, it must show, pursuant to art. 31 ofGlode  I'appelante doitetablir, aux termes de I'art. 31 du
of Civil Procedure, that the respondent’s case is Code de procédure civile, qu'une disposition for-
assigned exclusively to a court other than the melle de la loi attribeelEm@tion de I'intine”

Superior Court by a specific provision of law. exclusivemanun autre tribunal que la Cour
supsrieure.
V. Analysis V. Analyse

Monit’s arguments are substantially the same as Les arguments de Monit sont essentiellement les
those of the Crown iMiller v. Canada. It argues  refnes que ceux deHtat dandMiller c. Canada.
that, in considering the jurisdiction of the Superior  Elle fait valoir que, dans I'examen de la-comp’
Court, this Court must consider the context in  tence de la Coerisupg, notre Cour doit tenir
which these injuries were incurred. In particular, = compte du contexte dans lequediors ke sont
Monit argues that the respondent acknowledged  produites. Maetienpk’en particulier que l'in-
that these injuries were in relation to his employ- etimfeconnu que cessionsetaient lgesa son
ment when he included a statement to that effectin ~ emploi lorsqu’il a fait une mention en ce sens dans
his declaration. The appellant submits that, aeatation. Selon I'argument de I'appelante, en
because of the link between Miller's injuries and  raison du lien entreesisnE de Miller et son
his employment, any damages fall within the emploi, towjuydice retve de la comgtence
exclusive jurisdiction of his employer, ICAO, exclusive de son employeur, 'OACI, aux termes
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because of the immunity provisions in the Head-
quarters Agreement.

There is a claim against both the Crown and M&me si Iintiné poursuita’ la fois IEtat et
Monit pour avaigligé de l'avertir du danger

Monit for failure to warn of the dangerous air
quality in the building, but there is an additional
claim that Monit, as owner, failed to properly

des dispositions relaivi@smunité figurant

dans I'Accord degs.

29

guesprite la mauvaise qualife I'air dans I'im-

meuble, il poursuit aussi Monit pour avoir manqu”

maintain the building in which the respondenta son obligationa titre de propgfaire, d’entretenir
worked. The appellant argues that any attempt by eqaatement I'immeuble dans lequel il travaillait.

Miller to prove such a claim will impinge on the
immunity of ICAO and interfere in its internal
processes. In addition, Monit submits that it will
face severe difficulties in preparing a full answer
and defence to such a claim because of the immu-
nity of ICAO and its employees and the inviolable
nature of its premises.

L'appelantetpnd que toute tentative de Miller
atdblir la preuve de cetteeafamation porterait
atteintdimmunité de 'OACI et repesenterait

uneeiggte ses affaires internes. Monietprid
aussi qu'il lui faudrait surmonter de grandes diffi-

eslldans la gparation d'une efense pleine et
eate a une telle eclamation en raison de I'im-

munité de 'OACI et de ses empley ainsi que de
l'inviolabilit'e de ses locaux.

Monit was the owner of the premises in ques-
tion. It had no contractual relationship with ICAO
or its employees. Despite its lease agreement with
the Crown, as owner, it remained responsible for
ensuring that the premises were maintained in a

manner that ensured safe occupancy. Monit argues

that the inviolable nature of the ICAO headquar-

ters prevented its entrance into the premises. Such

Monit était la propmtaire des locaux en cause.
Elle n'avait aucune relation contractuelle avec

30

I'OACI ou avec ses emdoy@pit de son balil
averat) elle avait toujoursa titre de propa-
taire, la respoesdtaiSurer de magrie ad-

quateUais des lieux. Elle mtend que l'in-
violabiliti sege de 'OACI I'emgthait d’entrer

dans ses locaux. &etidoprne semble pas

a claim does not appear to be supported by the evetre éfayée par lesléments de preuve produits en

dence in this case. Miller states that ICAO had
absolutely no responsibility for maintenance of the
building and that it had no control over the ventila-

Besp Miller a @écla€ que 'OACI n'avait abso-
lument aucune responsehiliiagre d’'entre-
tien de l'immeuble et qu’elle n'avait aucun con-

tion system. Although the Crown and Monit both olérsur le systne de ventilation. Ethe si IEtat

argue that they were not permitted to enter the
building, the respondent presented evidence that
Monit was the only party in control of the air and
ventilation system. This evidence suggests that
ICAO was only one of many lessees in that build-
ing. It also suggests that people regularly entered
the building and, although the actual ICAO prem-
ises could not be entered without permission, due
to the air problems both the Crown and Monit
were given permission to enter on numerous occa-
sions. In fact, Monit was a member of a Joint
Working Group which was created to resolve the
air quality problems.

et Moetepdent tous deux ne pas avoir eu I'au-
torisation d’entrer dans I'immeubleg lantiEn”
selat’preuve que Monittait la seule partie qui
avait leaterdidi systme d’admission d’air et
de ventilation. Selon cette preuve, 'GA&t n”’
gu’'un locataire parmi nombre d’autres locataires
de cet immeuble. Il semble aussi que diverses per-
sonnes entegetiénément dans I'immeuble et
quenma’s’il €tait interdit d’entrer sans permis-
sion dans les loeawesnde I'OACI, [Etat et
Monit aient tous deux eu l'autorisation de e faire -
nombre d’occasions, en raison dem@solE

guabt'de l'air. En fait, Monitetait membre du

groupe de travail conjoint qui att” ceé pour
résoudre les probimes de quaktde l'air.
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Monit argues that it would face difficulties in  Monit prétend qu'il lui faudrait surmonter des
preparing its defence if the action was allowed to  diffesilians la pparation de saefénse si I'ac-
proceed; however, as with the Crown, this is nota  tion dewaithaintenue; toutefois, ainsi qu'il a
reason to deny jurisdiction. In any event, as arguedt mentione’a I'egard de Etat, cela ne constitue
by the respondent, any evidence required by Monit  pas un motif palinet’ la comptence des tri-
should already be within its control. If ICAO truly  bunaux. De toutifa ainsi que le pténd l'in-
had no control over the ventilation system, any etiffonit devrait dja disposer de tous ledé-
evidence with respect to the maintenance of the  ments de preuve dont elle a besoin. Si 'OACI
building and the ventilation system, including  n’avait vraiment aucun aensur le sysime de
remedial work completed, would be within the  ventilation, touseléménts de preuve 'egard
control of Monit rather than ICAO. There is no  de I'entretien de I'immeuble et densgsiie ven-
reason to remove the respondent’s right to bring a tilation, y compris les travaux correctifegffectu”
legal action in the ordinary courts of Canada  devradém éntre les mains de Monit et non de
merely because of evidentiary difficulties that I'OACI. Rien ne justifie que liatsuit prive du
Monit may face. This is not a jurisdictional matter,  droit d’'engager une action devant les tribunaux de
but one for the trial judge. droit commun du Canada pour le seul motif que

Monit risque d€prouver des difficultS en maére

de preuve. Il ne s’agit pas d’'une question de com-
pétence, mais d’'une question relevant du juge du
proces

The success or failure of this action at trial has Le suce&s ou le rejet de la @séente action au
nothing to do with the internal operations of the  p@’a riena’ voir avec les @grations internes
international organization and, as such, for the de l'organisation internationale de sorte que, pour
reasons stated iMiller v. Canada, the appeal is  les motiEnon&s dans I'aetMiller c. Canada, le
dismissed with party and party costs, and this case  pourvoi estaet dpens entre parties, et I'af-
is returned to the Quebec Superior Court for deter-  faire est reavdgvant la Cour sapéure du

mination on its merits. @@bec pour gu’elle rende unedsion au fond.
Appeal dismissed with costs. Pourvoi rejeté avec dépens.
Solicitors for the appellant: Marchand, Magnan, Procureursdel’ appelante : Marchand, Magnan,
Melancon, Forget, Montréal. Melancon, Forget, Montréal.
Solicitors for the respondent: Seal Seidman, Procureurs de l'intimé: Seal Seidman,

Montréal. Montréal.



