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Procédure civile — Exceptions déclinatoires —

Incompétence ratione materiae — Prise & bail par I’ Etat
des locaux destinés a servir de siege social d’une orga-
nisation internationale — Action en dommages-intéréts
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Tribunaux — Compétence — Action civile en dom-
mages-intéréts — Organisations internationales —
Immunité — Prise a bail par I’ Etat des locaux destinés a
servir de siege social d'une organisation internationale
— Action en dommages-intéréts intentée contre |’ Etat
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The respondent M was employed as an interpreter by
the International Civil Aviation Organization (“ICAQO").
Pursuant to the Headquarters and Supplementary Agree-
ments between Canada and ICAO, the appellant Crown
was responsible for leasing the premises to be used by ectiangrendra bail des locaua Monti€al pour que
ICAO for its head office in Montreal. The Crown leased = I'OACletablisse son sge social. C'est ainsi que
part of a building owned by Monit International Inc. for Etat a loe” une partie de I'immeuble appartenant °

L'éentintravaillait comme intergte pour I'Orga-
nisation de l'aviation civile internationale (« OACI »).
En vertu de I'Accoebeleetside I'Accord supgl’
mentaire entre le Canada et IBAGIppelanetait
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this purpose. M alleges that he suffered health problems Monit International Incedliealfivoir eu des pro-
at all times he regularly worked in the building because emkE de saatpendant toute laepiode ar'il a travailg
of inadequate air quality. He claims that the Crown wasegulérement dans l'immeuble en raison de la mauvaise
aware of the air quality problems for at least two years qudétlair. Il petend que Etat connaissait les pro-
but failed to warn him and other employees of the dan- embk de quakt'de l'air de I'immeuble depuis au
ger to their health. M brought an action against the moins deux ans mais qu'il a omis de I'avertir et d’avertir
Crown and Monit seeking damages. At trial, the Crown les autres esspltgsS risques pour leur sanM a
brought a motion to dismiss for lack of jurisdiction pur- inteatie action en dommagese@s contre Etat et
suant to art. 164 of th€ode of Civil Procedure. The Monit. Au proes, IEtat a, en vertu de l'art. 164 du
Superior Court dismissed the motion, and that decisioCode de procédure civile, présent” une reqefe en rejet
was upheld by a majority of the Court of Appeal. de l'action pour cause d'absence detarmapla
Cour suptieure a rejetla reqete; la Cour d’'appe la
majoritt a confirne cette dcision.

Held: The appeal should be dismissed. The Superior Arrét: Le pourvoi est rejet” La Cour sugrieure a

Court is competent to hear the claim. catgpice pour entendre lactamation.
There is no basis for the claim that, because of M’'s Il N’y avait aucun fondenf@ngument qu’en rai-
status as a civil servant of an international organization, son du statut de fonctionnaire international de M, I'im-

the immunity referred to in art. 33(b) of the Headquar- neunittntionee a I'al. 33b) de I'Accord de sge
ters Agreement applies and affects his ability to bring an ~ s’applique et d@mapd’intenter une action contre
action against the Crown. M’s status as an international Etatl’ Ce statut de M n’est pas pertinent puisqu’il n’in-
civil servant is irrelevant since he is not bringing an tente pas I'aatiom titre. De plus, malg"argument
action in that capacity. In addition, despite the Crown’s Heat' que lesdSions akguEes par M se sont pro-
argument that M’s alleged injuries occurred in relation duites dans le cadre de ses fonctions, ce@seri¢éa pr’
to his employment, he has presented evidence that his eléatesrits de preuve indiquant qu’elles peuvestrs’™
injuries may have been incurred, in part, upon returning produites en paste retour au age de I'OACI,

to the ICAO headquarters after he was dismissed. In any es aum licenciement. Quoi qu’il en soit, I'immunit’
event, immunity pursuant to art. 33(b) only transfers to evpe par I'al. 33b) ne prege un employ'de 'OACI

an employee of ICAO when the employee is a defendant que s’iefstddur dans une action en justice et non
in a court action and not when he or she is a plaintiff. pas s’il est demandeur.

The mere fact that M’'s damages were stated to have Le simple fait de dire que les dommages subis par M
arisen from working conditions and were stated to be ecodlent des conditions de travail et qu’ils sont «eenti’
“entirely work-related” cannot change the true nature of remest 3l travail » ne peut changer laritdble
the claim into one of labour relations. This case does not nature @eldanation et faire en sorte que celle-ci
involve a dispute between an employer and an eveeldes relations de travail. Laepente affaire ne
employee, but rather is premised on a claim by a former porte pas sur un litige entre employeur et emajgoy”
employee against third parties who have nothing to do sur une actior@pamtin ancien empleyontre des
with the employment relationship. The Crown’s failure tiers qui n'ont aierir avec les relations en meg’
to warn of dangerous environmental conditions within d’emploi. L'omission pdatl'de signaler les condi-
the ICAO headquarters, if proven, cannot be seen as a tions environnementales dangereuses qui existaient au
“sovereign act” as it clearly has nothing to do with the egsitle 'OACI, si elle establie, ne peut pasre con-
agreement between ICAO and the Crown, nor with emE comme un «acte souverain » puisqu’elle n'a
ICAQ’s daily activities. manifestement rienvoir avec I'accord entre 'OACI et

I'Etat et les oprations quotidiennes de 'OACI.

The concerns raised by the Crown regarding the Leseheies que Etat a mentioneés au sujet de
effect of ICAO’s immunity on the preparation of its I'effet de 'immendé 'OACI sur la pgparation de sa
defence are both hypothetical and premature. Any realefendé sont hypogtiques et mmatuges. Le juge du
issue on this subject could be handled by the trial judge. eprpourrait egler toute efitable question qui se
Although ICAO immunity covers the premises with an pasee sujet. Mme si 'immuni€ de I'OACI conére
“inviolable” character, pursuant to arts. 4 and 5 of the aux locaux un em@ragtinviolable », en vertu des
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Headquarters Agreement, the facts of this case indicate art. 4 et 5 de I'Accoedjeleles faits de la gsente
that this immunity is not so broad as to completely pre- affaire indiquent qu’elle n'est pas large au point d’em-
clude the Crown from gathering evidence to support its echpf commtement |[Etat de recueillir desléments de
arguments on the merits of the case. There is evidence preuve en vue d'appuyer ses arguments quant au fond
that the Crown entered the ICAO premises on numerous de I'affaire. La preuve indiqugetaue gnétré dans
occasions owing to the continuing air quality problems. les locaux de I'@AteInombreuses reprises en raison
This evidence also suggests that the Crown supplied despreblContinus de quaide I'air. Elle indique
full-time staff to assist and advise Monit, the owner of aussi dgmtl’a fourni une personre plein temps
the building, and that the Crown participated in commit- pour aider et conseiller Monit, laetampride I'im-
tee meetings. Finally, it suggests that ICAO was not the meuble, qu'il a padiaies eunions de consgt’et,
only tenant of the building, which was open to the pub- enfin, que 'OA&hin'pas le seul locataire de I'im-
lic. In addition, art. VII of the Supplementary Agree- meuble, auquel le public avai.aear ailleurs, l'art.
ment states that any cause of action related to the lease VIl de 'Accordrmeppdire m@voit que toute cause
can be brought to a competent court of Canada and, in d’action relative au batt@guatr€e devant les tribu-
such a case, ICAO should “facilitate the proper adminis- naux e@mis du Canada et que, en pareil cas,
tration of justice and assist the Government of Canada I'OACI « facilitera la bonne administration de la justice
by providing all relevant evidence”. Although M’s claim et assistera le Gouvernement du Canada en fournissant
is not based on the lease but rather on the Crown’s fail-  eléateht pertineng la preuve ». e si la ecla-
ure to warn of environmental problems, the Crown  mation de M eseéondh pas sur le bail, mais sur
could point to the fact that its involvement in this case is 'omission Eatl'de signaler les prabties environ-
“related” to the lease to obtain ICAQO’s cooperation. nementabiatpourrait, pour obtenir la collaboration

de 'OACI, faire valoir que sa participation en I'esg’

est « |ée » au bail.

There is nothing in the international instruments to Les textes internationaux ne contiennent aucune dis-
preclude M’s action from being heard and considered by position quctrapmjue I'action de M soit entendue et
the Superior Court. The international order as stated in eganpaf la Cour sapieure. L'ordre international
these instruments only relates to actions in which ICAO evprpar ces textes juridiques a trait seulement aux
is a party. Under art. 31 of tt@ode of Civil Procedure, actions auxquelles I'OACI est partie. En vertu de
the Superior Court is the court of first instance for all I'art. 3LCdde de procédurecivile, la Cour supfieure
suits that are not assigned exclusively to another court est le tribunal dengré@mtance pour toute demande
by a specific provision of law. The international docu- gu’une disposition formelle de la loi n'a paseattribu”
ments that must be considered include the Headquarters exclusivemnmerutre tribunal. Les documents inter-
Agreement, the Supplementary Agreement, the ICAO nationaux dont il faut tenir compte sont notamment
Staff Rules, and the ICAO Service Code. Whether or I'Accord dgesil’Accord supgmentaire, lesegles
not all of these documents form part of Canadian law is, du personnel de I'OACI et le Code du personnel de
in this case, irrelevant since there is nothing in any of 'OACI. En desppeu importe que ces documents
these documents to specifically exclude an employee of fassent partie ou non du droit canadien, ils ne contien-
ICAO from bringing an action against the Canadian nent rien quieehnepexpressnent un employ de
government in Canadian courts. I'OACI de poursuivre le gouvernement canadien devant

les tribunaux du pays.
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Code of Civil Procedure, R.S.Q., c. C-25, arts. 31, 164, Accord de siége entre le gouvernement du Canada et
481.1¢€) [ad. 1996, c. 5, s. 40]. I’Organisation de I'aviation civile internationale,
Crown Liability and Proceedings Act, R.S.C. 1985, c. R.T. Can. 1992 A art. 4, 5, 21, 32, 33.
C-50 [am. 1990, c. 8, s. 21], s. 3. Accord supplémentaire entre le Canada et I’ Organisa-
Headquarters Agreement between the Government of tion de I'aviation civile internationale, R.T. Can.
Canada and the International Civil Aviation Organi- 1980 r¢ 18, art. Il, VI, VII.
zation, Can. T.S. 1992 No. 7, arts. 4, 5, 21, 32, 33. Code de procédurecivile, L.R.Q., ch. C-25, art. 31, 164,
Supplementary Agreement between Canada and the 481.%c) [aj. 1996, ch. 5, art. 40].
International Civil Aviation Organization, Can. T.S. Convention de Vienne sur les relations diplomatiques,
1980 No. 18, arts. II, VI, VII. R.T. Can. 1966 Aa9. )
Vienna Convention on Diplomatic Relations, Can. T.S.  Loi sur la responsabilité civile de |’ Etat et le contentieux
1966 No. 29. administratif, L.R.C. 1985, ch. C-50 [mod. 1990,

ch. 8, art. 21], art. 3.

APPEAL from a judgment of the Quebec Court POURVOI contre wt derla Cour d’appel du
of Appeal, [1999] R.J.Q. 719, [1999] Q.J. No. 754 eQec, [1999] R.J.Q. 719, [1999] A.Q° ii54
(QL), dismissing the appellant's appeal from a  (QL), qui aedjeppel de I'appelante contre un
judgment of the Superior Court, [1998] R.J.Q. 260, jugement de la Coeniesung, [1998] R.J.Q. 260,
[1997] Q.J. No. 4022 (QL), dismissing the appel-  [1997] A€40R2 (QL), qui avait rejetl'excep-
lant’s declinatory exception. Appeal dismissed. tieclohatoire de I'appelante. Pourvoi reet’

Marie Nichols, Q.C., andClaude Joyal, for the Marie Nichols, c.r., et Claude Joyal, pour I'ap-

appellant. pelante.
Leonard E. Seidman and Sabrina Seal, for the Leonard E. Seidman et Sabrina Seal, pour
respondent. l'intina’
The judgment of the Court was delivered by Versiondaise du jugement de la Cour rendu
par

BASTARACHE J — This appeal raises the issue LE JUGE BASTARACHE — Le pEsent pourvoi
of whether the Court of Appeal was correct to findsoukEve la question de savoir si la Cour d’appel a
that the Superior Court of Quebec has jurisdictioreu raison de etlarer que la Cour sapéure du
over a civil claim commenced against the CrownQuébec a comgtence pour entendre une action
by a former employee of an international organizacivile pour dommages subis au lieu de travail
tion located in Quebec for damages suffered at higten#e contre Etat par un ancien empleyd’'une
place of employment. organisation internationale site’au Qabec.

This case was heard on November 1, 2000 in La présente affaire att entendue leelnovem-
conjunction with Miller v. Monit International bre 2000 en mrhe temps que l'affairMiller c.
Inc., [2001] 1 S.C.R. 432, 2001 SCC 13, releasedMonit International Inc., [2001] 1 R.C.S. 432,
concurrently, which raises a similar issue. This2001 CSC 13, qui porte sur laemé& gquestion et
appeal was dismissed from the bench with reasorgont les motifs sontepo€s en refne temps que
to follow. les pesents motifs. Notre Cour a rejde pourvoi

a l'audience, motifs ‘suivre.

I. Factual Background I. Les faits

The respondent Bernard Miller is a British citi- L'intime Bernard Miller, citoyen britannique,
zen who, between January 2, 1990 and May 7, travaillait comme wttegorire le 2 janvier 1990
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1994, was employed as an interpreter by the Inter- et le 7 mai 1994 pour I'Organisation de I'aviation
national Civil Aviation Organization (“ICAQ”"), civile internationale (« OACI »), organisme-sp’
which is a specialized agency of the United oc@liE€s Nations Unies.

Nations.

Pursuant to the Headquarters Agreement En vertu de Accord de siege entre le gouverne-
between the Government of Canada and the Inter-  ment du Canada et |’Organisation de I'aviation
national Civil Aviation Organization, Can. T.S. civile internationale, R.T. Can. 1992 M7, et de
1992 No. 7, and thé&upplementary Agreement  I' Accord supplémentaire entre le Canada et I'Or-
between Canada and the International Civil Avia-  ganisation de I'aviation civile internationale, R.T.
tion Organization, Can. T.S. 1980 No. 18, the head  Can. 1980.& le sége social de I'OACI est
office of ICAO was located in Montreal, and the  eituMont€al et I'appelante Sa Majesla Reine
appellant Her Majesty the Queen in Right of du chef du CanaBtaf{«) est chaeg de procu-
Canada (“the Crown”) was responsible for leasing  rer des logdi®ACI en les prenant elle-emie
the premises to be used by ICAO. The Crowra bail. C'est ainsi que Etat a lo& une partie de
leased part of 1000 Sherbrooke Street West in  I'immeuble aitu1000, rue Sherbrooke Ouast °
Montreal for these purposes from the owner, Mealtra sa propefaire, Monit International
Monit International Inc., an appellant in parallel Inc., qui est appelante dans une instaneteparall”
proceedings. This building was the place of Cet immestdé le lieu de travail de l'intig’
employment of the respondent.

Miller alleges that he suffered health problems Miller allegue avoir eu des prabhes de saat’ 0
at all times he regularly worked in the building  pendant touteto@é ar' il a travailg rguliere-
because of inadequate air quality. His medical doc-  ment dans I'immeuble en raison de la mauvaise
uments state that these problems were due to his edalifair. Selon son dossieedical, ces pro-
exposure to toxic substances in the air. As a result, emédetaient dusa I'expositiona des substances
he informed ICAO in January 1994 that he was  toxiques contenues dans l'air. Il a done inform”
unable to continue to work in these conditions. In I'OACI en janvier 1994 qu'il ne pouvait plus tra-
May 1994, his employment was terminated as a  vailler dans ces conditions. En mai 1994, on a mis
result of unspecified health problems. He returned afgson emploi en raison des praes de saat’
to the building for a two-day appeal after his ter-  noreci@s. Apes son congdiement, il est
mination which, his doctors state, aggravated his  reeoualaris I'immeuble pour I'audition de son
condition. appel, qui a dardeux jours, ce qui, selon ses

médecins, a aggravsonetat.

Miller has been exercising his contractual rights Miller exerce depuis six ans les droits contrac-8
within the administrative framework of the ICAO  tuels qui lui sont e@¥ par le &gime adminis-
Service Code for six years in order to receive disa-  tragifypidans le Code du personnel de 'OACI
bility benefits and compensation from his en vue d’'obtenir de son employeur des prestations
employer. At the date of the oral hearing in this  d'invadid#f une indemrét’A la date de I'au-
case, no decision had yet been made with regard to  dience devant notre Cour, ecisiom rdavait
the internal claim. encoretd rendue relativemerd la gclamation

interne.

Miller alleges that the Crown was aware of the Miller allegue que Etat connaissait les pro- ’
air quality problems for at least two years but erb€s de quaktde 'air de I'immeuble depuis au
failed to warn him and other employees of the dan-  moins deux ans mais qu'il a omis de l'avertir et
ger to their health. Both the Crown and Monit tried  d’avertir les autres eeyphigs risques pour leur

to fix problems with the air quality in the building  sant’Etat et Monit ont tous deux essayaine-
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but were unsuccessful. Miller alleges that Public  mentedger'ces proleimes. Miller soutient que
Works Canada was responsible for overseeing the  Travaux publics Gaaad#are de la surveil-
physical plant and supervised improvements to the  lance des installations et qu’il avait supsrvis”
ventilation system in 1988 and 1989. Further, at  travaux elilamtion du systme de ventilation
ICAO’s request, the Crown provided a full-time  en 1988 et en 1989. En euiee,demande de
on-site specialist to supervise and maintain the I'OA@tdt a fourni sur place les services d’'un
ventilation system. Miller also alleges that Public edplistea plein temps pour le cootg et I'entre-
Works Canada was aware of staff sensitivities. tien desysde ventilation. Miller gtend aussi
According to Miller, numerous air quality studies  que Travaux publics Canada connaissait les sensi-
were completed and unsafe levels of highly toxic  dalilu personnel. Selon lui, on a fait de nom-
chemical volatile organic compounds were found;  breetgdes sur la quaditde I'air et on aelou-
yet, although the respondent had regular contact vert dsepce d'une quardit’dangereuse de
with Public Works Canada personnel, he states that  casposjaniques volatiles de produits chi-
he was not informed of these findings. miques tioxiques. Pourtant, madgses contacts

réeguliers avec le personnel de Travaux publics

Canada, l'inting” affirme ne pas avoett informg

de ces conclusions.

A Joint Working Group was formed in July  Un groupe de travail mixte, composle repe-
1990 to consider the air quality concerns. The  sentantsHlat,I'de Monit, de 'OACI et des
Committee consisted of representatives of the  eneslaé I'OACI, aett formé en juillet 1990
Crown, Monit, ICAO and ICAO employees. pour examiner les @roks de quaktde I'air.

Miller claims he is unable to work due to his Miller pretendetre incapable de travailler en rai-
present medical condition. He has brought an  son deetindé samet’actuel. Il a intemt’une
action against the Crown and Monit seeking dam-  action confiatl’'et Monit, €clamant contre
ages in the amount of $2,164,585.46 jointly and  eux solidairement des dommaggs-inte
severally, as well as $100,000 in punitive damages 2 164 585,46 $ et chtdtesdul des dommages-
against the Crown. The claim against the Crown is erdéts” punitifs de 100000 $. Dans son action
based on its alleged knowledge of the poor air  conftd, il fait valoir que celui-cetait au cou-
quality and its failure to warn the employees of rant des enob$’ de quaktde I'air, mais qu'il a
ICAO of the resultant danger to their health. At eghgé d'avertir les emplags de 'OACI des ris-
trial, the Crown brought a motion to dismiss for = ques pour leuesaui proes, IEtat a, en vertu
lack of jurisdiction pursuant to art. 164 of the de l'art. 164 @ode de procédure civile du
QuebecCode of Civil Procedure, R.S.Q., c. C-25. @@bec, L.R.Q., ch. C-25, gsent” une reqefe en
The Quebec Superior Court denied the motion. rejet de I'action pour cause d’absence eéle comp’
This decision was appealed to the Quebec Court of  tence. La Caeniesup du Qebec a rejet’la
Appeal and the appeal was heard in conjunction eatqette éCision aete porEe devant la Cour
with Miller v. Monit International Inc. The appeal  d’appel du @béc. L'appel aett entendu en
was dismissed, Mailhot J.A. dissenting. emmeé temps que l'affair®liller c. Monit Interna-

tional Inc.; il a ét reje€, Madame le juge Mailhot
étant dissidente.

The Crown alleges that the respondent’s claim L’Etat petend que laetlamation de lintira’
falls entirely within working conditions and  vise uniguement les conditions de travail et qu’elle
thereby exclusively within the area of labour rela-  appartient donc exclusivement au domaine des
tions. It argues that this subject matter is totally  relations de travail. Il fait valoir que ce domaine
governed by the ICAO Service Code and, pursuant egstimgralement par le Code du personnel de
to the international agreements between ICAO and  I'OACI et que, en vertu des accords internationaux
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the Canadian government, the administrative entre 'OACI et le gouvernement canadien, c’est le
regime in the Service Code must be followed. As egimie administratif du Code du personnel qui doit
such, the Superior Court does not have jurisdiction  s’appliquer. Ainsi, la Caniesine n’a pas com-

to hear this claim. gtence pour entendre cetetldmation.

Miller argues, and the Superior Court and Court Miller soutient, et la Cour s@pieure ainsi que 11
of Appeal agreed, that the claim is not based onthe  la Cour d’appel lui org doson, que laecla-
employment relationship, but rather, on the alleged = mation n’est pasefendles relations en nag
extra-contractual delictual acts of the Crown. d’emploi, maiophkif les actesalictuels extra-
Therefore, the international immunity from which  contractuels regoehTEtat. Par corefjuent,
ICAO benefits cannot be afforded to the Crown  l'immaenititernationale dont jouit 'OACI ne
and, since this dispute is not between the respon-  petehdrea celui-ci et, comme il ne s’agit pas
dent and his employer, nor between the Crown and  d’'uardiftl entre I'intine”et son employeur, ni
ICAO, the Superior Court is competent to hear the  enttéat’ et 'OACI, la Cour sugrieure peut

case on its merits. conma& de l'affaire au fond.
II. Statutory Framework II. Le cadredislatif
Code of Civil Procedure, R.S.Q., c. C-25 Code de procédure civile, L.R.Q., ch. C-25 12

31. The Superior Court is the court of original general 31. La Cour supfieure est le tribunal de droit com-
jurisdiction; it hears in first instance every suit not mun; elle cdnmad premere instance de toute
assigned exclusively to another court by a specific pro- demande qu’une disposition formelle de la loi n'a pas
vision of law. attribee exclusivemerd Un autre tribunal.

Headquarters Agreement between the Government  Accord de siege entre le gouvernement du Canada
of Canada and the International Civil Aviation etl’Organisation del’aviation civileinternationale
Organization

Article 4 Article 4
Inviolability of premises Inviolabili” des locaux
(1) The headquarters premises of the Organization 1) Les locaueghi @& I'Organisation sont invio-
shall be inviolable. lables.
(3) The property and assets of the Organization, 3) Les biens et avoirs de I'Organisation, en quelque
wherever located and by whomsoever held, shall be endroit qu’ils se trouvent et quel qu’eneteittéd”
immune from search, requisition, confiscation, expropri- sont exempts de perquigtiaisition, confiscation,

ation and any other form of interference, whether by expropriation ou de toute autre forme de conérainte ex’
executive, administrative, judicial, or legislative action, cutive, administrative, judiciaireegisldfive, sauf
except with the consent of and under the conditions avec le consentementadairgegrral de I'Organi-
agreed to by the Secretary General of the Organization. sation et dans les conditioresqaptelui-ci. Le
This section shall not prevent the reasonable application esept”Article ne fera pas obstaead’application rai-

of fire protection regulations. sonnable deglements de protection contre I'incendie.
Article 21 Article 21
Purpose of privileges and immunities But des peyéS et immungts
(1) Privileges and immunities under Articles 19 and 1) Les pged et immun@S pevus aux Articles 19

20 are accorded to officials in the interests of the Organ- et 20 sont eeeux fonctionnaires uniqguement dans
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ization and not for the personal benefit of the individu-  &iét’de I'Organisation et ncaleur avantage person-
als themselves. The Secretary General of the Organiza- nel. Letédecignéral de I'Organisation pourra et
tion shall have the right and the duty to waive the devra lever 'immagitoréea un fonctionnaire dans
immunity of any official in any case where, in his opin- tous les cas @on avis, cette immugittmgcherait
ion, the immunity would impede the course of justice que justice soit faiteedteopeuttre lexee sans porter
and can be waived without prejudice to the interests of ejugice aux irgféts de I'OrganisationA I'egard du
the Organization. In the case of the President of the esidnt du Conseil et du Setaire gnéral de I'Orga-
Council and the Secretary General of the Organization, nisation, le Conseil de I'Organisation ea popualit”
the Council of the Organization shall have the right to prononcer ég lde’ I'immuni¢’

waive the immunity.

(2) Without prejudice to their privileges and immuni- 2) Sangjytlice de leurs priviiges et immungts,
ties, it is the duty of all persons enjoying such privileges toutes les personnesfidient de ces privilges et
and immunities to respect the laws and regulations of imewirttit le devoir de respecter les lois agle-
Canada. They also have a duty not to interfere in the ments du Canada. Ebgslentent le devoir de ne

internal affairs of Canada. pas s'immiscer dans les affairesgntes du Canada.
Article 33 Article 33
Other Disputes Autres défends
The Organization shall make adequate provision for L’Organisaticevojtr'des modes deeglement
appropriate modes of settlement of: appregmour :
(a) disputes arising out of contracts or other disputes to a) lesatitfs en matre de contrats ou autres dif”
which the Organization is a party; rends dans lesquels I'Organisation serait partie;
(b) disputes involving any officials of the Organization b) leseddfids dans lesquels serait impéqui fonc-
if their immunity has not been waived in accordance tionnaire de I'Organisation si I'inenciomit il jouit
with Article 21. n'a pasett levée conforrement aux dispositions de
I'Article 21.

Supplementary Agreement between Canada and  Accord supplémentaire entre le Canada et I’ Orga-

the International Civil Aviation Organization nisation de I’aviation civile internationale
ARTICLE |l ARTICLE Il
Obligations under the Lease Obligations en vertu du Bail
1. Taking into consideration that the said premises are 1. Goasidque lesdits locaux sont é&sulinique-
rented solely and exclusively for the needs of the Orga- ment et exclusivement pour les besoege die si
nization’s Headquarters, the Government of Canada I'Organisation, le Gouvernement du Canada veillera, en

shall, as the Lessee, assure that the Lessor complies with sa daedlittatairea te que le locateur s’acquitte de
its obligations as specified in the lease or as they may be ses obligateifiesp‘dans le Bail ou prescrites par
prescribed in the Civil Code of the Province of Quebec le Code civil de la ProvinceethtedQuui en vertu de
or under any other law. toute autre loi.

3. Notwithstanding any references in this Supplemen- 3. Nonobstant toute mention, dasené fAccord
tary Agreement to the Lease between the Government of  esupptaire, du Bail entre le Gouvernement du
Canada and the owner of the premises, the mutual rights Canada et letpirepdiés locaux, les droits et obliga-
and obligations of the Government of Canada and the tieciproques du Gouvernement du Canada et de
Organization with respect to the Headquarters premises I'Organisation en ce qui concerne les locegx du si’
shall be governed by this Supplementary Agreement. sexgid par le m@Sent Accord supeihentaire.
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ARTICLE VI ARTICLE VI
Settlement of Disputes Reglement des différends
Any dispute between the Organization and the Gov- Toutereifid entre I'Organisation et le Gouverne-

ernment of Canada concerning the interpretation or ment du Canada portant surdtatierpou I'applica-
application of this Supplementary Agreement shall be tion dsemt’ Accord supeihentaire seraeglé con-
settled in accordance with Article VII, Section 31, of the fermenta’ l'article VII de la Section 31 de I'’Accord

Headquarters Agreement. relatif aege.
ARTICLE VII ARTICLE VII
Court actions Actions en justice
1. Without prejudice to the privileges and immunities 1. Sargjugice des privdges et immunés de
of the Organization as defined in the Headquarters I'Organisa@ifinisidans I'Accord relatif au age, le

Agreement, the Government of Canada reserves its right Gouvernement du Carestaveele” droit de porter
to refer any cause of action related to the Lease to the devant les tribunawterdsdl Canada toute cause
competent courts of Canada. d’'action relative au Bail.

2. The Organization shall, in such circumstances, 2. En pareil cas, I'Organisation facilitera la bonne
facilitate the proper administration of justice and assist administration de la justice et assistera le Gouvernement
the Government of Canada by providing all relevant du Canada en fournissaeiétoeht” pertinent la
evidence. preuve.

Crown Liability and Proceedings Act, R.S.C. 1985, Loi sur la responsabilité civile de I’ Etat et le con-
c. C-50 tentieux administratif, L.R.C. 1985, ch. C-50

3. The Crown is liable in tort for the damages for 3. En matére de responsabditcivile clictuelle,
which, if it were a private person of full age and capac- Etal est assim#la une personne physique, majeure et
ity, it would be liable capable, pour :

(a) in respect of a tort committed by a servant of the a) les dlits civils commis par ses gpo€s;
Crown; or

(b) in respect of a breach of duty attaching to the b) les manquements aux obligationsea la pro-
ownership, occupation, possession or control of prop- etgpa’I'occupationa’la possession aila garde de

erty. biens.
[ll. Judicial History Ill. Décisions ardfieures
A. Quebec Quperior Court, [1998] R.J.Q. 260 ACour supérieure du Québec, [1998] R.J.Q. 260

Benat J. held that the Superior Court has juris- Le juge Bend a dclag€ que la Cour sgrieure 13

diction to hear the respondent’'s claims. He a cstemqpce pour entendre lesctamations de
reviewed the contractual relationships between the  I'ietith’a examie’les relations contractuelles
parties and held that there was no contractual link  entre les parties et a conclu qu'il n’existe aucun
between the Crown and Miller, nor any contractual  lien contractuel efdtat let Miller, ni aucune
obligations owed by the Crown to Miller. obligation contractuelle Beal envers ce dernier.

According to Bend’J., any litigation between  Selon le juge Bent”la Cour supfieure n'a 14

the Crown and ICAO, or between Miller and  castgrice sur aucun litige entr&fat et 'OACI,

ICAO, is outside the jurisdiction of the Superior ou entre Miller et 'OACI, en raison de I'imenunit”
Court because of the Organization’s immunity  de I'Organisation contre toute poursuite et de
from all legal suits and the available recourse to an  I'existence d’'un regaursorganisme adminis-
international administrative body. Further, any liti-  tratif international. De plus, tout litige entre Miller
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gation between Miller and his employer would be et son employeur sgafiar le Code du person-
governed by the ICAO Service Code provisions. nel de I'OACI.

Benat J. also found that art. 32 of the Head- Le juge Bend a aussi conclu que l'art. 32 de
quarters Agreement only applies to the parties to  I'’Accord dgesie concerne que les partées °
the Agreement and that art. 33(b) only involves  I'Accord et que I'al. 33b) ne vise que les actions
claims against an ICAO employee where immu-  emgagontre un empleyde 'OACI si I'immu-
nity has not been lifted. As such, neither is applica- e mitnt il jouit n'a paset levde. Ni l'une ni
ble in the present case. l'autre de ces dispositions n’est en soi applicable

en l'espece.

The Crown argued that the act of signing the L’Etat a soutenu que la signature du bail consti-
lease was an international obligation falling within  tuait une obligation internationale relevant de la
jure imperii; therefore, the Canadian courts have egle jure imperii, de sorte que les tribunaux
no jurisdiction over matters related to the lease. canadiens ne pouvaienttreonies™ questions
Benat J. held that, although the act of signing relatives au bail. Le jugeitBanodnclu que,
the agreements is jre imperii act of Canada, erme si le Canada avait accompli un agctee
Miller’s claim is not based on the lease nor on themperii en signant les accords, lactamation de
agreements, but, instead, on the Crown’s failure to  Miller n’estefemd sur le bail ni sur les accords,
warn of the health risks posed by the building in  maisoplstit 'omission de Etat de signaler les
which Miller worked. risques que @sénte pour la santimmeuble dans

lequel Miller travaillait.

The Crown also alleged that the only recourse L'Etat a aussi ptendu que le seul recours dis-
available for unsafe working conditions is before  ponibléégard de conditions de travail dange-
the international administrative tribunals. Benb™ reuses est d’en saisir les tribunaux administratifs
held that the obligation to provide a healthy work-  internationaux. Le jugeltBecohclu que I'obli-
ing environment only falls within “working condi-  gation de fournir un milieu de travail sain ne rele-
tions” if it is within the control of the employer.  vait de I'obligation de I'employeur en aratile
The Crown further argued that the reference to  «conditions de travail » que si ce dernier avait le
injuries being “work-related” in the respondent’'s  cotgrdu milieu de travail. [Etat a en outre sou-
declaration was determinative and showed that tenu que la mention, dasdaatibn de I'in-
Miller's claim is entirely within the scope of tin'que lesdSionsetaient TRADUCTION] « liees
labour relations. BenbJ. noted that Miller had  au travailetait dterminante eteathontrait que la
alleged that the Crown was invited into the prem- eclamation de Miller relevait eetiément des rela-
ises by ICAO, was aware of toxic substances inthe  tions de travail. Le juge Bevag I'allegation
air and did not warn him of the resultant danger to ~ de Miller selon laquetkt vaitet invité sur
his health; he held that the legal issues are there- les lieux par I'@fel,au courant de la gr”
fore those of establishing causation and damages, sence de substances toxiques dans l'air et avait
which have to be determined on the merits. egligé de l'aviser du danger que celagehtait
Benat J. stated that, whether the person to be  pour sa;shattonclu que les questions de droit
warned was an international employee or not, thetaieht donc dfablir le lien de causaditet les
obligation remains the same and the Superior dommages, lesquelles deineeritafickes au
Court is competent to hear the claim. fond. Selon le juge IBemeé la personna pe-

venir soit un fonctionnaire international ou non,
I'obligation est la nefne, et la Cour sepieure peut
connafre de la eclamation.
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Finally, Benof J. found that since Miller was

not claiming employee benefits, there was no pos-

sibility of contradictory judgments or double
indemnity; the forum non conveniens rule was
therefore not applicable.

B. Quebec Court of Appeal, [1999] R.J.Q. 719

Nuss J.A.

The majority of the Court of Appeal dismissed La Cour d’'appel a rejetl’appela la majori€,

the appeal, thereby confirming that the Quebec
Superior Court has jurisdiction to consider the
respondent’s claim. The Crown’s position was that
because Miller was an employee, anything to do
with employee/employer relations was covered by
the immunities and privileges of international
organizations. Nuss J.A. held that the Superior
Court was correct in emphasizing that Miller's
claim is not against ICAO and holding that the
Crown could not clothe itself in the privileges and

Enfin, le juge Bend™ a conclu que, puisque

18
Millerestamait pas d’avantages sociaux, il n'y

avait aucune possbdie” jugements contradic-
toires ou de double indemnisation; dgle” du
forum non conveniens ne s’appliquait donc pas.

BCour d' appel du Québec, [1999] R.J.Q. 719

Le juge Nuss

19

confirmant ainsi que la Cedesupdu Qebec
avait cetence sur laeclamation de l'intire: La
position Elatiétait que, puisque Milleetait un
engpldput ce qui avait trait aux relations
enmgpkmployeuetait couvert par les privges
et immesmities organisations internationales. Le
juge Nuss a conclu que la GoigwseEvait eu
raison de souligner qeelemation de Miller ne
visait pas I'OACI et de conclurekfaé e pou-
vait sevaldir des privitges et immunés con-

immunities vested in international organizations. eré§ aux organisations internationales.

The Crown argued that all obligations of the L’Etat a fait valoir que toute obligation du gou-20

Canadian government, if any, flowed from the
agreements; Nuss J.A. held that Miller was not a

party to these agreements and not bound by them.

As such, the relationship of the Crown to ICAO
was not relevant.

Nuss J.A. held that if the Crown harmed a per- Le juge Nuss aetlag que si [Etat causait un

vernement canadien, s'il en exstulalf des
accords; le juge Nuss a conclu que btdlier n'”
pas @artie accords nidipar eux. En soi, la

relation entkgat’ et 'OACI nétait pas perti-

nente.

21

son, saving a case where domestic law had given ejuglicea une personne, il pouvait, sauf dans les

the Crown immunity, it could be sued in Canadian
courts. There is no principle of law which states
that because the Crown is involved with an inter-
national organization, it is not subject to a suit
filed in Canadian courts.

eatedroit interne lui comfait I'immunité, étre
poursuivi devant les tribunaux canadiens. Aucun
principe de droit ne dit que, du fait qu’il traite avec
une organisation internatiofzbd, e peut pas

faire I'objet de poursuites devant les tribunaux

canadiens.

The Crown argued that because Miller was cov- L’Etat a petendu qu’en raison de I'assujettisse?
ered by the ICAO Service Code, his recourse must

follow the rules in the Code, which do not author-

ize suits against the Crown. Nuss J.A. held that

22

ment de Miller au Code du personnel de I'OACI,
son recours doit suivredis rde ce code, les-
quelles n'autorisent pas les poursuites contre

these rules apply to cases involving Miller and Etdit. Le juge Nuss aedicé que cesegles s'ap-

ICAO, and here, Miller is not bringing an action
against ICAO. Further, if the alleged acts did occur
during his employment with ICAO, immunity

pliquent aux affaires entre Miller et 'OACI et

gu’en gesMiller ne poursuit pas I'OACI. De

plus, si les faitegiEs se sont produits pendant
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from suit that vests in ICAO is not transferred to  que Miller travaillait pour I'OACI, I'imneunit’

the Crown. dont jouit cette organisation n'est pas texéefi
I' Etat.
Mailhot J.A. (dissenting) Madame le juge Mailhot (dissidente)

Mailhot J.A. agreed with almost all aspects of Le juge Mailhot souscriva@ pratiquement tous
the Crown’s claim and would have allowed the les arguments de la demandgetaleet’ aurait
appeal. She held that the respondent’s declaration  accueilli I'appel. Elle a conclu qotatation
clearly shows that actions occurring during his  de l'ietimdique clairement que les faits surve-

employment are the basis of the claim and that the  nus pendant qu’il occupait ses fonctions consti-

building leased by the Government of Canada has tuent le fondement eldasaation et que I'im-
territorial immunity due to the Headquarters  meuble @rmil par le gouvernement du Canada
Agreement. These claims are tied to the working  est paf I'immuni€ territoriale en raison de
conditions and the respondent’s health problems  I’AccordelgesiCeseaclamations sontdés aux
which manifested themselves as soon as he started  conditions de travail et aamewale saatde
working in his office on the 13th floor and in the  Tl'inenlesquels se sont manifest@ds qu'il a
interpretation booths. commemd’ travaillera son bureau au t@tage
ainsi que dans les cabines d'intexe:’

Mailhot J.A. held that if there is any obligation Le juge Mailhot a conclu que siitat avait des
on the Crown, its source is in the international  obligations, elesulaient des accords interna-
agreements between ICAO and Canada. The tionaux entre I'OACI et le Canktlat était
Crown was obligated to sign a lease for the head-  elagSigner un bail pour leegié, de sorte que
quarters and the Superior Court cannot apply or  la Cowerigupé ne peut pas I'appliquer ni I'in-
interpret it because the signature on this lease was eterpcar la signature du bail est un gote
an actjure imperii. imperii.

Mailhot J.A. held that there was nothing in the Le juge Mailhot a d¢tla€ que les accords ne
agreements permitting an employee to sue the  contiennent rien qui peamatteemplog” de

Canadian government for working conditions  poursuivre le gouvernement canadien pour ses

inside the building, but that they include dispute  conditions de travdihterieur de l'immeuble,

resolution provisions for work-related matters.  mais gqu'ils renferment des dispositidiissant

Article 33 of the Headquarters Agreement refersto  @canisme deeglement des diffends relatifs

“Other Disputes” and applies in this case. aux questiers lu travail. L'article 33 de I'Ac-
cord de sge porte le titre « Autres difénds » et
s'applique en I'esgce.

Mailhot J.A. remarked that Miller entered work Le juge Mailhot a n&’'que Miller se rendait au
each day, not at the invitation of the Crown, but travail chaque jour, noragége "d'invit de
rather as an employee of ICAO. If there is any Etdt, maisa’ titre d’emplog” de I'OACI. S'il

recourse, it is against the employer. Miller had no  existe quelque recours, c’est contre son employeur.

tie to the Crown. Because of the internal dispute  Miller n'avait aucun lien autat. A son avis,
resolution mechanisms in the ICAO Service Code, en raison éeanmsmes internes degtement
she viewed the damages requested by the respon-  ded$ pevus par le Code du personnel de
dent, which include medical reimbursement and 'OACI, les dommageststEclamés par I'in-
employment retraining, as employee benefits. She e,timtammena titre de remboursement de frais
also concluded that the ICAO immunity and inter- editaux et de recyclage professionnel, sont des

nal mechanisms provided that the respondent can-  avantages sociaux. Elle a aussi conclu que, en rai-
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not sue ICAO in court. In her view, the respon-  son de I'imneuattdes mcanismes internes de

dent's present action is an attempt to do indirectly ~ I'OACI, I'itim€ peut poursuivre celle-ci devant

what he cannot do directly. les tribunaux. Selon elle, par ssepté action,
l'intime essaie de faire indirectement ce qu'il ne
peut faire directement.

Mailhot J.A. found that there was a risk of Le juge Mailhot estime qu'il y a risque de dou-27
double indemnity or contradictory judgments and  ble indemnisation ou de jugements contradictoires
a risk of interfering in the internal affairs of ICAO.  ainsi que risque @iagte dans les affaires
The application and interpretation of international  internes de I'OACI. L'application et l'ietarpr’
agreements is not for ordinary courts; they should  tion des accords internationaux ne sont pas du res-
not interfere in the adjudicative choice made by  sort des tribunaux de droit commun et ceux-ci ne
the parties. devraient pas s'evgr dans le choix juridictionnel

fait par les parties.

IV. Issues IV. Les questions en litige

There is only one issue that must be addressed Il n'y a qu'une seule questioa trancher pour 28

for the determination of this appeal: Did the Court  statuer surdeept”pourvoi: La Cour d'appel
of Appeal err in determining that the Quebec  a-t-elle eu tort de conclure que la Ceriegep”
Superior Court has jurisdiction to hear the claim of  dielg@ae” avait comgience pour entendre I'ac-
Mr. Miller against the Crown? For the appellantto  tion de M. Miller conEtat? Pour avoir gain de
succeed, it must show, pursuant to art. 31 of the  cause, I'appelanteedwintdér, aux termes de
Code of Civil Procedure, that the respondent’s case  I'art. 31 @ode de procédure civile, qu’une dis-
is assigned exclusively to a court other than the  position formelle de la loi attribeeldmation
Superior Court by a specific provision of law. de lindneXxclusivemeng un autre tribunal que
la Cour supfieure.

V. Analysis V. Analyse

The Crown bases its appeal on two fundamental L’Etat fonde son pourvoi sur deux argumenté®
arguments. The first of these arguments is that, fondamentaux. Selon le premier argument, en
because of the respondent’s status as a civil servant  raison du statut de fonctionnaire international de
of an international organization, the immunity l'inBmTimmunitt mentionee a I'al. 33b) de
referred to in art. 33(b) of the Headquarters Agree-  I'’Accord elgess’applique et I'engzrhe d'inten-
ment applies and affects his ability to bring an  ter une action coBtad.|Le deuweine argument
action against the Crown. The second argument  porte sur le contexte des domneages :all’
focuses on the context in which the alleged dam- Etat pgtend en particulier que l'intiense trou-
ages occurred; in particular, the Crown alleges that  vait dans I'immeuble en raison de son emploi et,
the respondent was present in the building due to utré®& son travail augs de I'OACI, les dom-
his employment and that, but for his employment magesgal$ ne se seraient pas produits. La
with ICAQO, the alleged damages would not have eclafmation de l'intire"reEve donc des relations
occurred. The respondent’s claim therefore falls  de travail, lesquelles espes par le Code du
within labour relations which are governed by the  personnel de I'OACI. En ouittat la laiss”

ICAO Service Code. In addition, the Crown indi- entendre que l'imrawtétTOACI sBtendait aux
rectly argues that the immunity of ICAO extends locaux de 'OAGA ees emplass.

to the location of the work of ICAO and its

employees.
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A. The Effect of Miller's Satus as a Civil Servant  A. L’effet du statut de fonctionnaire international
of an International Organization de Miller

There is no basis for the appellant’s claim that Il n’y a aucun fondemera I'argument de I'ap-
Miller’s status as a civil servant of an international  pelante que le statut de fonctionnaire international
organization should impinge on his ability to bring  de Miller I'exalpé de poursuivreHtat. Ce statut
an action against the Crown. The respondent’s sta- de l8ntit@st pas pertinent puisqu’en I'ese,
tus as an international civil servant is irrelevant il n'intente pas l'actior {itre. De plus, malgr’
since, in this case, he is not bringing an action in  I'argument de I'appelante gesides BkgLEes
that capacity. In addition, despite the argument of  par Miller se sont produites dans le cadre de ses
the appellant that Miller’'s alleged injuries occurred  fonctions, celui-ci esept des eléments de
in relation to his employment, he has presented preuve indiquant qu'elles peewenpsiduites
evidence that his injuries may have been incurred, en partie lors de son retoegeadesil OACI,
in part, upon returning to the ICAO headquarters egmon licenciement.
after he was dismissed.

In any event, immunity pursuant to art. 33(b) Quoi qu’il en soit, I'immuni¢ p€vue par I'al.

only transfers to an employee of ICAO when the  33b) neegeotin emplogyde 'OACI que s'il est

employee is a defendant in a court action and noteferdieur dans une action en justice et non pas s'il

when he or she is a plaintiff. Article 33 is entitled  est demandeur. L’article 33 s'intitule « Autres dif-

“Other Disputes”; (a) concerns the settlement of erefids »; I'al. a) porte sur leglement des dié

disputes “arising out of contracts or other disputes  rends « eermdi contrats ou autres difhds

to which the Organization is a party”, and (b) con-  dans lesquels I'Organisation serait partie », tandis

cerns the settlement of disputes “involving any  que l'al. b) porte sweglement des diéfends

officials of the Organization if their immunity has  « dans lesquels serait ingpligufonctionnaire de

not been waived in accordance with Article 21"  I'Organisation si I'imnaukioht il jouit n'a pas

(emphasis added). It is clear that neither of theseté le\ée conforrement aux dispositions de I'Ar-

subsections is applicable in the instant case. First, ticle 21 » (je soulignepe\idssit’que ni I'un ni

because ICAO is not a party to the dispute, subsec- l'autre de ceasalie” s'applique en I'espe.

tion (a) may not be invoked. Second, subsection Rrement, I'al. a) ne peetre invoqe puisque

(b) was not worded in the same manner in that I'OACI n'est pas partie au litige.eBwiment,

there is no reference to disputes wherein the offi-  I'al. b) n'est paselidellla nefne margre, de

cial is a “party”; rather, the wording relates to dis-  sorte qu'il n'y a aucune mention des litiges dans

putes wherein immunity of the official has not lesquels le fonctionnaire est une « partie », le texte

been waived. Thus, | am in agreement with  portanbpkdf les litiges v 1'immunité du fonc-

Benat J. when he stated, at pp. 271-72: tionnaire n'agié@delee. Je suis donc d'accord
avec le juge Benblorsqu'il écrit, aux p. 271-272 :

[TRANSLATION] It should be noted that art. 32 applies Il faut remarquer que l'article 32 ne concerne que les
only to the parties to the Headquarters Agreement and parties aux accordgedetsijue l'article 3§ con-

that art. 33¢) concerns claims against an official where cerne ankamation contre un fonctionnaire dont I'im-
immunity has not been waived, which means, of neces- eumest pas lex®, ce qui signifie ecessairement

sity, a defendant in an action involving either ICAO efatideura® une demande concernant les adsvitle
activities or the duties of the official, since that is the 'OACI ou les fonctions de ce fonctionnaire puisque
extent of the immunity. c'estilla por€e de I'immuni¢.

Pursuant to art. 33(b), the immunity comes into  En vertu de l'al. 33b), 'immuméntre en jeu
play only if the officer is being blamed for a  que si on reproche au fonctionnaire d’avoir com-
wrongful act. This interpretation is also consistent  mis une faute. Cette at&iqm” estegalement
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with the international agreements and conventions  conforme aux conventions et accords internatio-

upon which art. 33 is based. naux sur lesquels l'art. 33 eséfond”

B. The Legal Consequences of the Alleged Inju-  B. Les effets juridiques découlant du fait que les
ries Having Been Incurred in the International lésions auraient été subies dans le milieu de
Workplace travail international

The Crown argues that this Court must consider L'Etat fait valoir que notre Cour doit tenir 32

the context in which this claim arose. In its opin-  compte du contexte de eeltenation.A son
ion, the respondent’s injuries would not have  avis, commeekdens de l'intine" ne se seraient
occurred but for the respondent's employment; pas produiteg ét&"son emploi, elles y sont
therefore, these injuries are necessarily related toecessairementdés et redvent du domaine des
employment and fall within the area of labour rela-  relations de travail. Il soutient donc que I'action de
tions. As a result, the Crown maintains that the [istid€vraitetre Egie par le Code du personnel
respondent’s action should be governed by the  de I'OACI, aguigirun Egime interne complet
ICAO Service Code which provides a completeetablissant les conditions de travail au sein de I'Or-
internal regime for regulating conditions of  ganisation. Il invoqueappui de sa position la
employment within that Organization. The Crown ecliiration de I'intire; ai ce dernier affirme que
finds support for this position in the respondent's  esdarhation TRADUCTION] « découle des condi-
declaration wherein he stated that his claim arises  tions et du milieu de travail » et cptatsie ~
“from the working conditions and environment”  sargSt TRADUCTION] « entérement & au tra-
and that his medical condition is “entirely work-  vail ».

related”.

In response, Miller states that his claim is not En rponse, Miller dclare que saeclamation 33
based on working conditions as they relate to  n’est paséasdf les conditions de travail s'ins-
labour relations, but simply on the failure of a third  crivant dans le domaine des relations de travail,
party to warn of dangerous conditions of which it ~ mais simplement sur I'omission d'un tiers de
had knowledge. As such, the claim is an ordinary  signaler les conditions dangereuses dont il avait eu
action in civil responsibility. Miller further states  connaissarcee titre, il s’agit d’'une action ordi-
that his reference to the work-related nature of his  naire en respoesebili. Miller ajoute que la
injuries was only included in the declaration to  seule raison pour laquelle il a mentane’sa
avail himself of the “simplified procedure” in edlaration que se®sionsetaient léesa son tra-
art. 481.1¢) of theCode of Civil Procedure, which  vail était de pouvoir de se gwaloir de la « prag’
applies to claims “related to a contract of employ-  duregdd™» pevue au par. 481c)] du Code de
ment”. proceédure civile, qui s'applique aux ednces

« liees au contrat de travail ».

(@) The Impact of Reference to Work-Related a) L'effet de la mentioegiens I€es au tra-
Injuries in the Respondent’s Declaration vail dansdalaration de l'inting”

Benat J., in an interlocutory decision dated Dans une écision interlocutoire rendue le 3034

October 30, 1997, did not allow this case to follow  octobre 1997, le jugeltBeaopas autoris’en

the “simplified procedure” despite the inclusion of  I'esp’le recours la « proedure akgée » bien

the aforementioned statements in Miller's declara-  que déetaditions susmentioaa$ figurent dans

tion. He held that the alleged damages suffered by edtadition de MillerA son avis, les dommages
Miller did not arise from the employment contract  qu’aurait subis Millereeodlaient ni du contrat

or the lease, but rather from the exposure of every-  de travail ni du bail, maisdgU®€xposition de

one in the building, whether an employee of ICAO  tous les occupants de l'immeuble, gqu’ils soient
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or not, to toxic substances. Therefore, the claim of
the respondent was not “related to a contract of
employment” and the “simplified status” was

denied. This was a final decision that was not
appealed. It was released over two weeks before
the decision from which this appeal is made and,
as a result, the remainder of the respondent’s claim

has followed the ordinary procedures in tbade
of Civil Procedure.

engglogé I'OACI ou non,a des substances
toxiques. Paeqad, la @éClamation de I'in-
am’était pas « Be] au contrat de travail » et le
recaurla ‘proedure alkgge aett refug. I

s'agissait ddeimod’ finale qui n'a fait I'objet
d'aucun appel. B¢ aendue plus de deux

semaines avaetidiordvige par le mSent
pourvoi, de sorte que, hormis cette partie elda-
mation de l'intin€ a suivi la proedure ordinaire
prévue par leCode de procédure civile.

The mere fact that the respondent's damages Le simple fait de dire que les dommages subis

were stated to have arisen from working conditions
and were stated to be “entirely work-related” can-
not change the true nature of the claim into one of
labour relations. These statements simply reveal
that the majority of the respondent’s alleged inju-

par I'etddcoulent des conditions de travail et
gu’ils sont emsttient s au travail » ne peut
changeeritable nature de laeclamation et

faire en sorte que cellevei dek relations de
travail. Ces ment@gtent simplement que les

ries occurred while the respondent was at work,esiols akkguges se sont produites pour la plupart

which is not disputed. The mere fact that damages
occur while an employee is at work does not auto-
matically imply that the employer is the responsi-

ble party. The respondent in effect claims that the
Crown is one of two third parties responsible for

his alleged injuries which, he alleged, occurred, for
the most part, while he was employed by ICAO, at

the ICAO building.

(b) The Focus of the Inquiry

(i) The Nature of the Dispute

au travail, ce qui n'est pasectetaatiple fait
gue I'etgubit des dommages dans I'exercice
de ses fonctions ne signifieqassairement que
I'employeur en est responsable.eLSotitient
en fait ghgat est I'un des tiers responsables de
aswh's, qui, selon lui, se sont produites pour la
plupart lorsqu'il travaillait pour 'OACI, dans I'im-
meuble de cette organisation.

b) L'objet principal de I'examen

(i) La nature du litige

The Crown argues that this Court should focus L’Etat soutient que notre Cour devrait se con-

on the activities involved rather than on the actual
parties to the action. In doing so, if it is found that

the activities fall within “working conditions”, the

claim is within labour relations between ICAO and
the respondent. In essence, the appellant says that,
even though ICAO is not a party to the action, this
claim involves the actions of ICAO, which are pro-
tected by ICAO immunity and must be determined
by the international dispute resolution mechanism.
The Crown relies upon several cases which, it

argues, support this argument, in particuimw
Brunswick v. O’ Leary, [1995] 2 S.C.R. 96 A\Veber
v. Ontario Hydro, [1995] 2 S.C.R. 929, and
Béliveau S-Jacques v. Fédération des employées
et employés de services publics inc., [1996]
2 S.C.R. 345.

centrer sur les faits en caosquEglr leseri-
tables paatiksction. Si notre Cour conclut, ce
faisant, que les faiteweht des « conditions de
travail » eldamation s’inscrit dans les relations
de travail entre 'OACI et I'liiippelante dit
essentiellement qerae il 'OACI n’est pas
paetibaction, la pesente eclamation porte sur
les actes de I'OACI, lesquels saweprptdr
limneurgtii lui est cordfée et doiventefre
eguselon le mode international aglement des
differends. LEtat a invoge plusieurs aatsa I'ap-
pui de cet argument, notamment les etar”
Nouveau-Brunswick c. O’Leary, [1995] 2 R.C.S.
967, Weber c. Ontario Hydro, [1995] 2 R.C.S. 929,
et Béliveau S-Jacques c. Fédération des
employées et employés de services publics inc.,
[1996] 2 R.C.S. 345.
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In O Leary, this Court held that a claim brought
by an employer against an employee was governed

DansO’Leary, notre Cour conclut que lzala-

37
mation d'un employeur contre uneeagtloy”

by labour legislation providing for binding arbitra- egie par les lois du travail groyant I'arbitrage

tion in cases involving a dispute regarding the
“interpretation, application or administration” of
the collective agreement. Although the employer
argued that his action was based on negligence
rather than on the collective agreement,
McLachlin J., as she then was, decided otherwise.
Based on an investigation into the “essential char-
acter” of the dispute, she held that it arose from the
collective agreement. She stated, at para. 6:

Here the agreement does not expressly refer to
employee negligence in the course of work. However,
such negligence impliedly falls under the collective

obligatoire dans les affairkes litige porte sur

« I'integation, I'application [ou] I'administra-

tion » de la convention collectarae Mi" I'em-
ployewtendt que son actiatait fonde sur

dgligence pluwf que sur la convention collec-

tive, le juge McLachlin, maintenant Juge en chef, a
conclu autrement. Se fondant sur I'examen de
I'« essence » dreddf elle a conclu, au par. 6,
gatbdlait de la convention collective :

Enekespa convention ne mentionne pas explicite-
mentefgligence dont un empley’pourrait faire

preuve dans le cadre de son travail.eGhgence

agreement. Again, it must be underscored that it is the evee€anmoins implicitement de la convention collec-

essential character of the difference between the parties,
not the legal framework in which the dispute is cast,

tive. Encore une fois, il faut comprendre que c’est I'es-
sence ceretifi’ entre les parties et non le cadre juri-

which will be determinative of the appropriate forum

digue dans lequel le litige estgpogEterminera le

for settlement of the issue. [First emphasis in original;

tribunal qui convient pgler ri’affaire. [Premier

second emphasis added.]

soulignement dans l'original; eeaxiSoulignement

ajoud.]

Similarly, in Weber, McLachlin J., writing for
the majority, reiterated, at para. 52, that “[t]he

De la néme marete, dansWeber, le juge

38
McLachlin, s’exprimant au nom de la magorit’

guestion in each case is whether the dispute, in iteaffithé qu'«[i]l s’agit, dans chaque cas, de

essential character, arises from the interpretation,
application, administration or violation of the col-
lective agreement”. In that case, the majority
upheld decisions by the lower courts striking an
action brought by an employee against his
employer based on tort law. While the Ontario
Court of Appeal overturned the trial judge in part,
allowing an action based on a breach of the
employee’sCharter rights to stand, this Court dis-
agreed, arguing the power and duty of arbitrators
to apply the law extends to ti@harter. Yet, while
McLachlin J. held that disputes arising from a col-
lective agreement fall within the exclusive jurisdic-
tion of an arbitrator if the applicable legislation so
provides, thereby precluding the possibility of suit

before the courts, she recognized that certain cases

savoir si le litige, dans son essareceeréin-

tergation, de I'application, de I'administration

ou de l@oekion de la convention collective »
(par. 52). Dans cette affaire, les juges majoritaires
ont comefiles @cisions des tribunaux d’instance

endlre, qui avaient ragilaction d'un emplog”

contre son employeur en vertu du droit de la res-
pongalgiitle. La Cour d'appel de I'Ontario a

infiereén partie laetision du juge du pres, qui

avait comfime” action pour violation des droits

garantisa I'employe par laCharte, mais notre

Coetait'pas de cet avis, concluant que les attri-

butions des arbitres emrenatiapplication du

drodtsfidenta’la Charte. Pourtant, rame si le

juge McLachlin a conclu que les liegesldnt

d’'une convention collective relevaient de la com-

will remain in which the courts retain jurisdiction etphce exclusive d’'un arbitre si la loi applicable le
to deal with disputes between employers and evgyait, ce qui engrhait toute poursuite judi-

employees. In this regard, she stated, at para. 54:

ciaire, elle a reconnu que, dans certains cas, les tri-

bunaux conservaient leur coetphce pour statuer
sur les litiges entre employeurs et empl®y cet
egard, elleecrit, au par. 54 :
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This approach does not preclude all actions in the Ceelaawk ferme pas la poréetoutes les actions
courts between employer and employee. Only disputes en justice mettant en cause I'employeur eel'employ”
which expressly or inferentially arise out of the collec- Seuls les litigesquitent expressnent ou implicite-
tive agreement are foreclosed to the courts ment de la convention collectivechappent aux tribu-

naux. . .

Finally, in B8liveau S-Jacques, this Court ruled Enfin, dansBéliveau S-Jacques, notre Cour a
upon a liability claim lodged by an employee  statwir une action en responsasiliiten€e par
which was based on the Queltglarter of Human  une emploge en vertu de I&harte des droits et
Rights and Freedoms. The majority decision deliv- libertés de la personne du Qe€bec. Il aeté conclu
ered by Gonthier J. held that the employee had dansed#sidh majoritaire rendue par le juge
obtained compensation for her damages, which  Gonthier que I'eegpbgie®e indemnisée pour
had already been characterized as an “employment  ses dommages, lesquels gaadgnigdalifies
injury” within the meaning of the relevant provin-  deesibn professionnelle » au sens de la loi pro-
cial legislation. This statute prohibited any further  vinciale pertinente. Cette loi interdisait toute autre
action before the Superior Court. Although this  action devant la Cowgrisupg. Mfme si cela
resulted in the employer’'s civil immunity, donnait li@ul'immunitt de I'employeur contre
Gonthier J. held that such a result did not deprive  les poursuites civiles, le juge Gonthier a conclu
the employee of her fundamental rights protected que I'eraploytait pas de ce fait p& de ses
by the Quebe€harter, nor did it prevent her from  droits fondamentaux ege$ par l&Charte québé-
seeking redress and obtaining monetary compensa-  coise et que cela meHa@mpas non plus de
tion for her injuries. demandemeparation et d'obtenir une indenmit’

pour sesdsions.

The Crown stresses that the “essential character” L’ Etat souligne que I'« essence » de laserite
of this action is a labour relations dispute and an  action est un litige egranddi ‘relations de tra-
attempt to seek redress for the respondent’s termi-  vail et une tentative deel'ditbtéenir epara-
nation by ICAO; thus, it should be subject to the tion pour son licenciement par I'OACI, de sorte
rules established by the ICAO Service Code. The  queskept’litige est vispar le Code du person-
appellant's arguments on this point are flawed in nel de 'OACI. Les arguments de l'appelante sur
two respects. First, they appear to misstate the ce point comportent deux lacunesrePRremi
importance of the case law that is reviewed above. ils paraisserdgvalakr I'importance des ats
These judgments clearly indicate that where a dis-  susmeatio@€ux-ci indiquent clairement que,
pute between an employer and an employee arises  dans le cas d'un litige entre employeur &t employ”
out of a collective agreement, which is governed  @dodle d’'une convention collectivegie par
by legislation that establishes alternative proce-  unethdlissant un autre mode dmlement des
dures for dispute resolution, the claimant is barred endfids, le plaignant ne peut exercer de recours
from seeking a civil remedy before the Superior  civil devant la Cowrmupé. En soi, ces ats
Court. As such, this jurisprudence would be  seraient instructifs pevalliation de la capaeit”
instructive for assessing the respondent’s capacity  de léndenpoursuivre son employeur, 'OACI,
to file suit against his employer, ICAO, before the  devant la Cowrmysé, mais laeclamation de
Superior Court; however, the respondent’s claim is  I'ietidiffere manifestement desalamations en
evidently distinct from those at issue @iLeary, cause dans les ats'O'Leary, Weber et Béliveau
supra, Weber, supra, and Béliveau S-Jacques, S-Jacques, précitts. Contrairemerd Ces pourvois,
supra. Unlike those appeals, the case at bar does €septé affaire ne porte pas sur un litige entre
not involve a dispute between an employer and an  employeur et @nplays sur une action inten-
employee, but rather is premised on a claim by aee par un ancien empleycontre des tiers qui
former employee against third parties who have n'ont @emoir avec les relations en neg
nothing to do with the employment relationship.  d’empfoicet égard, nreime si ces effisions sont
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As such, although this body of case law is helpful
insofar is it establishes that the “essence” of a
claim must be considered to determine questions
of jurisdiction, it does not support the position of
the Crown in light of the nature and distinct factual
circumstances of the present appeal, which do not
arise from an employment relationship.

utiles dans la maeswiesétablissent qu'il faut
tenir compte de I'« essence » etilaraation
pour trancher les questions eéeencenElles
n'appuient pas la positiofetde Eompte tenu de
la nature et des faits distinctessuntppourvoi,
qui emutEnt pas des relations en e
d’emploi.

Second, notwithstanding the fact that ICAO is Par ailleurs, bien que 'OACI ne soit pas pagdie 41

not a party to this action, the Crown insists that the
respondent is trying to do indirectly what he can-
not do directly, that being that he is attempting to
bring an action in court for the loss of his employ-
ment contract. The Crown submits that:

[TRANSLATION] What Mr. Miller is attempting to do by
bringing an action against the Government of Canada in

Esanfe action, Ftat soutient fermement que
l'irdirssaie de faire indirectement ce gu'il ne
peut pas faire directement, soit intenter une action
en justice pour la perte de son contrat de travail.
Voici I'argument E¢al :

Ce que M. Miller tente de faire par le biais de son action

@geadntre le gouvernement du Canada, en Cour

the Superior Court is to bypass the legal procedures that erisugg, c'est de court-circuiter lesgifmes &€gaux

have been put in place to assess his claim and to bypass

the immunity enjoyed by ICAO in Canadian courts by
substituting the Government of Canada for ICAO;

The majority of the Court of Appeal was correct
in its analysis of this argument. The respondent has
not made a claim against ICAO in the Superior
Court. If he had, it is clear from the Headquarters
Agreement, the ICAO Staff Rules and the ICAO
Service Code as well as the preceding jurispru-
dence that the respondent’'s action would have
been disallowed. ICAO is immune from court
action because of the international agreements
signed by ICAO and Canada; any claim against
ICAO would have to follow the administrative
procedures laid out in the Service Code and Rules.
In fact, Miller has made a claim against ICAQO fol-
lowing these administrative procedures. He has
waited six years and, at the date of this hearing,
had not received a decision. The present action, on
the other hand, is against third parties who he
claims are responsible for his medical problems.

Les juges majoritaires ont bien anaysst argu-

mis en place pour pdemsaioh et court-circuiter
limmerdont kenéficie 'OACI devant les tribunaux
canadiens, en lui substituant le gouvernement canadien;

42

ment. Léntifa” inten¢” aucune action contre
I'OACI devant la Cowermupeé. |l ressort claire-
ment de I'’Accordede,diés eégles du personnel
de I'OACI et le Code du personnel de I'OACI
ainsi que dss gui pecedent que, s'il I'avait
fait, son action egragjé€e. L'OACI jouit de
limmunitontre toute poursuite en raison des
accords internationaux qu’ellees aige’ le
Canada, de sorte questtartation doit suivre
la peattire administrativetablie dans le Code du
personnel et daegléssdu personnel. En fait,
Miller a fait ueelaimation contre 'OACI selon
cettegure ‘administrative. Il a attendu pendant
six ang lket,date de I'audition du pourvoi, il
n'awvaitaecune ecision. En revanche, laepr’
sente action eseéntamifre des tiers qui, selon
lui, sont responsables de sesgsald saat”

The respondent is not attempting to gain L'intime n'essaie pas d'obtenir des avantage‘é?’

employee benefits in this action but, rather, com-

sociaux danesanie action, mais une indem-

pensation for the alleged wrongful acts of the embur les fautes aljiées de Etat qui ne sont

Crown which are not based on the breach of an
employment contract but rather, are extra-contrac-
tual. As stated by Bemd., the claim against the

pasémndir I'inegcution d'un contrat de tra-
vail mais qui sontt phxta-contractuelles.

Comme karit le juge Benn; I'action contre

Crown is not based on the lease between theEtat’'n’est fonde ni sur le bail entre celui-ci et

Crown and ICAO, nor on the obligations owed by
the Crown to ICAO or its employees because of

'OACI, ni sur les obligations Eetl'envers
'OACI ou ses empleyl vertu du bail. Elle
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the lease. Instead, the respondent’s claim against

the Crown is based on an alleged preexisting
knowledge of toxic substances in the building and
its failure to warn those who used the building of
the existence of these substances.

Finally, the respondent alleges that he was
injured, in part, after his employment with ICAO
was terminated, when he returned to the ICAO
building for an appeal hearing; this is meant to fur-

reposeé qlut’aliégation que Etat, qui aurait

eu connaissance deskncgr’'de substances
toxiques dans l'immeuble, n'en a pas averti les
occupants.

Enfin, I'intimé soutient que segdions onteté

caes, en partie, ags la cessation de son emploi
asipie I'OACI, lorsqu'il est retouendans I'im-
meuble pour 'audition de son appel. Le but en est

ther establish that his injuries do not arise from etablir que seseBions ne eSultent pas de son

employment.

emploi.

Mailhot J.A., in dissent, held that the damages Dans son jugement dissident, Madame le juge

requested by Miller were, in essence, employee

Mailhot a conclu que les dommegés-int

benefits, because they included medical costseclan€s par Miller €taient essentiellement des

retraining, loss of future earnings and loss of

future pension. These damages are like any dam-

age claims in personal injury lawsuits. If the
respondent was hit by a car and no longer able to
work in his present employment, his claim would
be no different. As such, he is not claiming
“employee benefits”.

avantages sociaux puisqu'’ils comprenaient le rem-
boursement dedfd&iaum et de recyclage pro-
fessionnel ainsi qu’une indemnisation pour perte
de revenus futurs et perte de prestations de retraite
futures. Ces dommageitsnsont comme les
dommagesétd” Eclan€s dans les poursuites

poureBions corporelles. Si l'intimavaitete ren-

verss par une voiture et qu'il avaeté incapable de
continuera exercer son emploi actuel, sxlema-
tion n'aurait pasett differente. Par coegiuent, je
ne crois pas qu'il s'agisse de erfices de son
emploi » (avantages sociaux).

(i) The Extent of the Immunity

(i) La portée de I'immunité

Although the Crown states that it is not arguing M&me si |Etat dit ne pas ptendre que I'immu-

that the ICAO immunity is transferred to the
Crown, in essence it is arguing that the immunity
of the organization extends to the location of work
and, because the respondent’s injuries were
incurred therein, all those who may be responsible
for the alleged damages are protected by such
immunity.

endée 'OACI lui est trangfée, il soutient essen-

tiellement qu'edtmisd au lieu de travail et que,
comme caespE se sont produites lessibns,
ellegeotous ceux qui sont susceptiblestrd”
responsables des domneages. all”

In stating that the nature of the actions giving En ddclarant que c’est leur nature qeitefmine

rise to the claim determine if they are “sovereign”
actions, the Crown is in fact saying that anything
occurring at the place of employment, where that
location results from an international agreement
between an international organization and the
Crown, is a sovereign act and, therefore, that no
matter how remote, this act is protected by the
immunity. This is incorrect. The immunity of

si les actes sur lesquels se fordtataation

sont des actes « souverdittatit' en fait que

si le lieu de tresedlutE d’un accord entre une
organisation internationaleiagf tbus les actes

qui y sont accomplis sont des actes souverains et
sont doneggsopar 'immuni&” méme si les

liens smist” Cela est inexact. L'immuaide

'OACI et de ses emphloyest corite pour la
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ICAO and its employees is for the protection of the
Organization. This is clearly stated in art. 21 of the
Headquarters Agreement. One must not simply
look at the activities involved and the place in

protection de I'Organisation. Cela est icldigu”
rement dans l'art. 21 de I'Accordgie Bihe
faut pas simplement examiner les faits en cause et
le lieu de leur survenance, mais aussi I'effet de ces

which these occurred, but also at the effect thateclarhations sur I'Organisation. Par cegsént, il

these claims may have on the Organization. There-
fore, the actual parties to any court action are
important and must be considered, as well as the
nature of the claim.

est important de prendre esraiimsitidentie
a@eisables partiea I'action en justice au eme
titre que la natureedéataation.

A sovereign act is an act done by a sovereign Un acte est un acte souverain s'’il est acc:omp‘fi8

body acting in accordance with its sovereign privi-

par un organisme souverain agissant confor-

leges. The signing of the international agreements ement aux privéges de sa souveraieetlLa

were sovereign acts of both the Crown and ICAO.
The respondent argues that ICAO had absolutely

no control over maintenance of the leased premises

and that it had no control over its ventilation sys-
tem. He states that it was only upon ICAO’s
request that a Joint Working Group was formed,
including representatives of the Crown and Monit,

signature des accords internationaux est un acte
souveraiictde &€t de 'OACI. L'inting petend
que I'OACI n'a absolument aucute csuntr”
I'entretien des locaes leusur leur sysitie de
ventilation. dcldfe que c’est seulemeant la
demande de I'OACI qu’un groupe de travail mixte
comprenant dessegpiahts deEtat et de Monit

to resolve the problems related to poor air quality. etéaférme pour ggler les proldines de mauvaise

His claim against the Crown is for a failure to

warn of dangerous environmental conditions
within the ICAO headquarters. The respondent’s
burden is to show that the Crown was aware of the

gualie I'air. Son action contreHtat est fondé

sur 'omission de signaler les conditions environ-
nementales dangereuses qui existaege da si’
'OACI. Il incombéntimé de @dmontrer que

problem and failed in its duty to warn the occu- Et#tétait au courant du prastie, qu'il a mange”
pants of the building and that this caused the injua son obligation d’en avertir les occupants de I'im-

ries that he allegedly incurred. This failure to

warn, if proven, cannot be seen as a “sovereign
act” as it clearly has nothing to do with the agree-
ment between ICAO and the Crown, nor with

ICAQO'’s daily activities. Furthermore, although the

Crown alleged that its representatives were not
permitted to enter the building, there is evidence
that ICAO was only one lessee of that building,

that people regularly entered the building and that,
although the actual ICAO premises could not be
entered without permission, due to the air
problems, the Crown was given permission to
enter on numerous occasions.

meuble et que cela a @Esions akglEes.
Ce manquement, €ilabkt ne peut pastre
camsidomme un « acte souverain » puisqu’il
n'a manifestementarieair avec l'accord entre
I'OACI eftiat ou les ogrations quotidiennes de
'OACI. De plus, m#dgra&gations de Etat
que sewsaeEnts wtaient pas autoes a
entrer dans l'immeuble, la preuve indique que
'OAGIit seulement un des locataires de I'im-
meuble, que les gens y enégidiatament et
quepmas'il était interdit d’entrer sans autorisa-
tion dans les locaux de 'OEG # eu I'autori-
sation de le firmbre d’occasions en raison

des proldimes de quaktde l'air.

According to the appellant, if the Superior Court
exercises jurisdiction with respect to the respon-
dent’'s claim, ultimately it will have to comment
upon and, thus, interfere with the internal work-
ings of ICAO. As a result, a national court will

scrutinize and render judgment on a dispute essen-

L'appelante petend que si la Cour sepéure

49
exerce saetenug relativemera la €clama-

tion de I'ingémélle devra en fin de compte abor-

der la question du fonctionnement interne de

'OACI et, par ocemsént, s'ingfer dans ses

affaires internes. Cela permettiaitinldrilou-
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tially related to ICAQ labour relations, which falls  nal national d’examiner et de juger un litige essen-
within ICAO’s complete and exclusive jurisdic- tiellemerg Bux relations de travail de I'OACI,
tion. The appellant argues that such a result would  domaine guereh&rement et exclusivement
run counter to basic public international law prin-  de la cetenqpée de cette deemé. L'appelante
ciples, as it would fail to recognize the dignity,  soutient qu’'un ¢éslultat iraita’ I'encontre des
independence and integrity that necessarily attach  principes fondamentaux du droit public internatio-
to foreign and international organizations and nal puisque cela ne recaihr@ds la digné;
states. In this regard, the Crown cites this Court's  é&petidance et l'iegritt récessairementdés
decision in Re Canada Labour Code, [1992] aux organisations internationales et alitats
2 S.C.R. 50, where La Forest J., writing for theetrangersA cet égard, IEtat cite la @cision ren-
majority, stated at p. 80: due par notre Cour dza€ode canadien du tra-

vail, [1992] 2 R.C.S. 50,wle juge La Forest, au

nom de la majoré, écrit,a la p. 80 :

While bare employment contracts are primarily com- Bien qu’'un simple contrat de travail soit principale-
mercial in nature, the management and operation of a ment de nature commerciale, la gestion et I'exploitation
military base is undoubtedly a sovereign activity. The d'une base militaire constituent certainement des acti-
operations of embassies and offshore military posts are es ditinEtat souverain. Les actiei’ des ambassades
the quintessential examples of state activity that should et des postes militairestiexsracOnstituent les

be immune from foreign review. [Emphasis added.] meilleurs exemples d'estaxErees par urktat qui
devraientetre vi€es par I'immuni” de juridiction. [Je

souligne.]
First, this decision involved th&ate Immunity Tout d’abord, il est question dans ceteidion

Act which does not apply in the present case. This  deolasur I'immunité des Etats, qU| ne s'ap-

notwithstanding, if ICAO was a party to this action  plique pas end@spToutefois, si 'OACEfait

or if there was an investigation into the activities  pagti®a pgsente action ou s'il y avait ersfe”

of ICAOQ, its usage of the building, or the way it  sur les actes de 'OACI, sur son utilisation de I'im-

paid or treated its employees, this argument might ~ meuble ou seotadant elle emurere ou traite

be persuasive. Clearly, there will be some ses emp|amgt argument serait convaincant. Iy

instances where dealing with events that occur dur- evidemment des casidexamen des faits se pro-

ing someone’s employment may lead to intrusion  duisant au cours agidagpd’emploi de quel-

into sovereign activities of an international body.  qu’un peut mand@ngérence dans les actes sou-

The present case, however, is not one of them. As verains d’'un organisme international. Ce n’est

stated throughout, Miller's claim does not emerge  toutefois pas le cas danseskentpr affaire.

from his employment relation with ICAO. Thus, @ Comme je l'ai @imaintes reprises, l&aama-

the Organization’s administrative procedures are  tion de Miller ne provient pas de sa relation de tra-

inapplicable in this case. The Superior Court is  vail avec I'OACI. Lagohae administrative de

only being asked to determine if the Crown had  I'Organisation est donc inapplicable etd: esp‘

knowledge of the environmental conditions in the  La Coursapfe doit seulementetérminer si

building, if it or its representatives failed to exer- Etlt avait eu connaissance des conditions envi-

cise their duty to warn those who worked within it, ~ ronnementales dans I'immeuble, si celui-ci ou ses

and if this caused the respondent's damages. eseptants ont manga leur obligation d'aver-

Within this analysis, a consideration of ICAO’s  tir ceux qui y travaillaient et si cela & ¢esis”

internal functions and procedures is neither rele- dommagegesl L'examen des fonctions et des

vant nor necessary. predures internes de I'OACI ne serait ni perti-
nent ni recessaire dans le cadre de cette analyse.
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C. Full Answer and Defence C. Une défense pleine et entiere

It is argued that, because of the immunity that On a pgtendu qu’en raison de I'immuaitdont 51
protects ICAO and its employees, the appellant  jouissent 'OACI et ses awpldgppelante
will face difficulties in preparing a full answer and  aurait de la diffeeudt” pgsenter une efénse
defence should this action be remitted to the Supe-  pleine etreerii’la pesente action devaétre
rior Court. This is said to be due in part to the invi-  remeygevant la Cour sapéure. Cela seraitud”
olable nature of the headquarters itself, which is en patidinviolabilite du sege lui-méme,
provided by arts. 4 and 5 of the Headquarters laquelle esu@rpar les art. 4 et 5 de I’Accord
Agreement. Concern is also expressed by the datesl’appelante s’esigalement dite pdccu-
appellant that ICAO cannot be compelled by the ee gar le fait que I'OACI ne pouvadtré con-
court to provide documents and that its employees  trainte par leadournir des documents et que
cannot be compelled to testify. ses empkoyie pouvaient pastré contraintsa”

temoigner.

Although ICAO immunity covers the premises Meme si I'immuni€ de I'OACI conére aux °2
with an “inviolable” character, the facts of this locaux un carack inviolable », les faits de la
case indicate that this immunity is not so broad as esgute affaire indiquent qu’elle n’est pas large au
to completely preclude the appellant from gather-  point demhef commiement l'appelante de
ing evidence to support its arguments on the merits  recueillielda®hts de preuve en vue d’appuyer
of this case. As noted earlier, there is evidence that  ses arguments quant au fond de I'affaire. Comme
the Crown entered the ICAO premises on numer-  nous l'avefis méentione; la preuve indique
ous occasions due to the continuing air quality ofitat a ghétré dans les locaux de 'OAG@I de
problems. This evidence also suggests that the  nombreuses reprises en ralsonedeespuum
Crown supplied full-time staff to assist and advise  tinus de qudkt I'air. Elle indique aussi que
Monit, the owner of the building, and that the Etlt a fourni une personre plein temps pour
Crown participated in committee meetings. aider et conseiller Monit, la etaijpe"de I'im-
Finally, it suggests that ICAO was not the only = meuble, qu’il a pagti@idés eunions de comit’
tenant of the building, which was open to the pub-  et, enfin, que 'OA&hit’'pas le seul locataire
lic from the street and the Metro. de I'immeuble, auquel le public ava@isade la

rue et du refro.

In addition, it must be noted that art. VII of the Par ailleurs, il faut noter que lart. VIl de 53
Supplementary Agreement states that any cause of  I'’Accord esnpptaire m@voit que toute cause
action related to the lease can be brought to a com-  d’action relative au ba@trpepdrée devant les
petent court of Canada and, in such a case, ICAO tribunauxetentp'du Canada et que, en pareil
should “facilitate the proper administration of jus-  cas, 'OACI « facilitera la bonne administration de
tice and assist the Government of Canada by pro- la justice et assistera le Gouvernement du Canada
viding all relevant evidence”. Although the respon-  en fournissanetéotent pertinena la preuve ».
dent’s claim is not based on the lease but rather on em#/Si la eclamation de l'intina"est fonde non
the Crown’s failure to warn of environmental pas sur le bail, mais sur Iom|SS|0rEth1 tle
problems, the Crown could point to the fact that its  signaler les emasi” environnementaux,Etat
involvement in this case is “related” to the lease to  pourrait, pour obtenir la collaboration de I'OACI,
obtain the cooperation of ICAO. faire valoir que sa participation en dEsgest

« liee » au bail.

The Crown may also be able to invoke art. 21 of L’Etat pourrait aussi invoquer I'art. 21 de I'Ac- 54
the Headquarters Agreement. This Article dis- cord @gesiqui porte sur les prieidjes et les
cusses the immunity and privileges of international  imnesn@ccords aux fonctionnaires internatio-
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officials. Although theVienna Convention on Dip-

naux. Méme si, selon |&onvention de Vienne sur

lomatic Relations, Can. T.S. 1966 No. 29, states les relations diplomatiques, R.T. Can. 1966 129,

that these officials generally cannot be compelled
to testify, art. 21 provides that:

The Secretary General of the Organization shall have
the right and the duty to waive the immunity of any offi-
cial in any case where, in his opinion, the immunity

ceux-ci ne peuesBtalgment pastfe con-

trairis€moigner, 'art. 21 @voit que :

Le@er'gréral de I'Organisation pourra et devra
lever 'immeratcoréea un fonctionnaire dans tous
les ecasa®on avis, cette immueittm@cherait que

would impede the course of justice and can be waived

justice soit faite @teopeutefre lee sans porter

without prejudice to the interests of the Organization. ejyglice aux irgféts de I'Organisation. [Je souligne.]

[Emphasis added.]

In light of the above, the concerns raised by the

Compte tenu de cecideries inq@tudes que

Crown regarding the effect of ICAO’s immunity Efat a mentioneés au sujet de I'effet de I'immu-
on the preparation of its defence are both hypothet- e d& I'OACI sur la peparation de saefiénse

ical and premature. Any real issue on this subject
could be handled by the trial judge.

sont hetigies et @matuges. Le juge du pro-

escpourrait @gler toute efitable question qui se

posea ce sujet.

D. The Proper Forum

Having found that the context in which the

D. Le forum compétent

Ayant conclu que le contexte dessions ak-

alleged injuries occurred does not prevent the eeguh’empchait pas I'action de lintie  notre

respondent’s action, this Court must now deter-
mine if, under Canadian law, the Quebec Superior
Court has general jurisdiction over these matters.

The Crown does not claim that there is anything
in Canadian law which preempts the jurisdiction of
the Superior Court; however, it does rely on inter-
national law, in particular the Headquarters Agree-
ment. It argues that our internal order is affected
by international law and that, as such, the jurisdic-
tion of the ordinary courts of Canada is ousted by
Canada’s acceptance that there will be an exclu-
sive international forum for disputes resulting
from the relationship between employees and their
international employer. Upon review of the word-
ing of these international instruments, | find that
there is nothing stated therein to preclude the
respondent’s action from being heard and consid-
ered by the Quebec Superior Court. The Crown

Cour doit maintersetndher si, en vertu du
droit canadien, la Caeniesup du Qebec a
etemge ghérale sur ces questions.

L’ Etat n'affirme pas que le droit canadiecafte

la cetepte de la Cour sepéure, mais il
invoque le_droit international, en particulier I'’Ac-
cord eigesh son avis, notre ordre interne est

e yaf ce droit international et les tribunaux de

droit commun du pays n’ont plustenogpdu

fait que le Canada aeagoéby/ ait un forum
international exclusif pour les diigkant de la
relation entre les empletyleur employeur inter-
nationalesApkamen du libell’de ces textes
internationaux, je conclus qu’ils ne contiennent
aucune disposition quedatmpjue l'action de
I'ietisdit entendue et exarsim par la Cour
esee du Qebec. LEtat soutient que I'ab-
sence de disposition relative aux obligations de

argues that silence with respect to the Crown’s Etatt envers les empleg de I'OACI signifie que

obligations towards ICAO employees indicates
that the respondent’s claim does not exist in inter-
national law; the respondent submits that this
silence “confirms only that there are no limitations
on the jurisdiction of the domestic courts over such

dézlamation de l'intim” n'existe pas en droit
international; par contre, d'ifidiinvaloir que
cette abs@RePUCTION] « ne fait que confir-
mer gu’il n'y a aucune lanitecometence des
tribunaux nationaux sur ce geeckad®tions »

claims” (emphasis in original). | agree. The inter-

(sowdigians l'original). Je suis d'accord. L'or-
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national order as stated in these instruments only  dre internatiaal par ces textes juridiques a
relates to actions in which ICAO is a party. trait seulement aux actions auxquelles I'OACI est
partie.

Turning to the internal law of Canada, art. 31 of En ce qui concerne le droit interne du Canadé,7
the Code of Civil Procedure of Quebec states that  I'art. 31 @ade de procédure civile prévoit que la
the Superior Court is the court of first instance for ~ Couresepfe est le tribunal de presmg ins-
all suits that are not assigned exclusively to  tance pour toute demande qu’une disposition for-
another court by a specific provision of law. The  melle de la loi n'a pas a#rigxclusivemerd un
international documents that must be considered  autre tribunal. Les documents internationaux dont
include the Headquarters Agreement, the Supple- il faut tenir compte sont notamment I'Accord de
mentary Agreement, the ICAO Staff Rules, and the egesi’I’Accord supgimentaire, lesegles du per-
ICAO Service Code. Whether or not all of these  sonnel de I'OACI et le Code du personnel de
documents form part of Canadian law is, in this I'OACI. En l&sp peu importe que ces docu-
case, irrelevant since there is nothing in any of ments fassent partie ou non partie du droit cana-
these documents to specifically exclude an dien, car ils ne contiennent rien gechemp”
employee of ICAO from bringing an action against  expressit un emplay'de 'OACI de poursui-
the Canadian government in Canadian courts and,  vre le gouvernement canadien devant les tribunaux
as such, the Superior Court is competent to hear  du pays, de sorte que la Edeursup’comg’

the claim. tence sur laeclamation.
VI. Disposition VI. Dispositif

The appeal having been dismissed from the Le pourvoi ayanef reje€a I'audience, I'affaire 58

bench, this case must be returned to the Quebec etteitrénvoge devant la Cour sapéure du
Superior Court for consideration on the merits. el pour examen au fond. Lespdhs entre
Costs are awarded to the respondent on a party and  parties sonesacdrdime.

party basis.

Appeal dismissed with costs. Pourvoi rejeté avec dépens.

Solicitor for the appellant: The Attorney Procureur del’ appelante : Le procureur général
General of Canada, Montréal. du Canada, Montréal.

Solicitors for the respondent: Seal Seidman, Procureurs de [I'intimé: Seal Seidman,

Montréal. Montréal.



