[2000] 2 R.C.S.

WHIRLPOOL CORP.C. CAMCO INC.

1067

Camco Inc. and General Electric
Company Appellants

V.

Whirlpool Corporation and Inglis
Limited Respondents

INDEXED AS: WHIRLPOOL CORP. V. CAMCO INC.
Neutral citation: 2000 SCC 67.

File No.: 27208.

Camco Inc. et General Electric
Company Appelantes

C.

Whirlpool Corporation et Inglis
Limited Intimées
REPERTORIE: WHIRLPOOL CORP. €. CAMCO INC.

Ré&férence neutre: 2000 CSC 67.
N du greffe: 27208.

1999: December 14; 2000: December 15.

Present: L'Heureux-Duly” Gonthier, McLachlin,
lacobucci, Major, Bastarache and Binnie JJ.

ON APPEAL FROM THE FEDERAL COURT OF APPEAL

Patents — Claims construction — Whether “ purpo-
sive construction” proper approach to claims construc-
tion for both validity and infringement issues.

sents:

1999: dekmhbre; 2000: 15edembre.

Les juges L'Heureux-Deib” Gonthier,
McLachlin, lacobucci, Major, Bastarache et Binnie.

EN APPEL DE LA COUR D’APPEEDERALE

Brevets — I nterprétation des revendications — L’ «in-

terprétation téléologique» est-elle la méthode qui doit-
étre utilisée pour interpréter les revendications en ce qui

concerne a la fois les questions de validité et les ques-
tions de contrefagcon?

Patents — Validity — Double patenting — Whether
patent should be invalid as double patenting.

In the 1970s the respondent Whirlpool developed an
ingenious dual action agitator for clothes washing
machines that utilized the bottom portion of the shaft for
the usual oscillating motion back and forth but added an
upper sleeve that was designed to work as a helical
auger. The auger rotated only in one direction like a
post-hole digger, and propelled water and clothing
downwards onto the oscillating vanes of the lower agita-
tor to produce more uniform scrubbing. This develop-
ment work resulted in three Canadian patents. In the
first patent the dual agitator was powered by a drive
shaft. A second patent (“803 patent”) substituted a
clutch mechanism for the drive shaft. The trial judge
concluded that both of these patents required that the
vanes on the lower agitator be rigid. Under a third patent
(734 patent”) flexible vanes were substituted for
rigid vanes. The '734 patent also offered a choice of
drive modes, one where the upper auger was driven
“intermittently” and the other where it was driven

Brevets — Validité — Double brevet — Le brevet est-

il invalide pour cause de double brevet?

Au cours deesani@, I'intin€e Whirlpool a mis au
point ueriigyix agitateua double effet pour laveuse,
qui utilisait la parédenfe de I'arbre pour le mouve-

ment oscillatoire habituel dans les deux directions, mais
qui comportait, en plus, un manehieorsdpvant
servir de chesliseidtdle. La chemise effectuait un

mouvement de rotation dans une seule direction comme

ecbdiaere, et elle projetait I'eau et lestements
vers le bas sur les ailettes oscillantes de I'ag@ateur inf’
rieur afiealser un nettoyage plus uniforme. Ces
travawedeappement ont doerlieua trois brevets
canadiens. Dans le premier brevet, |'ayitateiie
effegtit "actione” par un arbre d’entr@@ment. Un
amexirevet («brevet 803») remgadt, I'arbre d’en-
Inemaént par un atanisme d’embrayage. Le juge de
pemiinstance a conclu que ces deux brevets exi-
geaient que les ailettes de Il'agitatéur isBient
rigides. Dans uentmibievet («brevet 734»), les
ailettes rigidetmient remplagés par des ailettes

flexibles. Le brevet 734 offraikgalement un choix de
modes d’entresement; en vertu d’'un mode d’entra*
ment, la chemise sepéure etait actionee de fagn
«intermittente», alors qu’en vertu de I'autre mode d’en-
trainement elleetait actionee de fapn «continue». Le
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“continuously”. The trial judge held the 734 patent to
be valid and infringed.

On appeal to the Federal Court of Appeal the center-
piece of the attack on the validity of the '734 patent was
that it constituted “double patenting” because the inven-
tion set out in its intermittent drive claims corresponded
with the invention set out in the claims of the earlier
'803 patent. Alternatively, it was said that the use of flex
vanes was well understood in the washing machine bus-

iness from the 1960s onward, and even if the ‘803 patent

contemplated (as held by the trial judge) only rigid
vanes on the lower oscillator, the use of flexible vanes
was an obvious and non-inventive variation that did not
warrant patent protection. Further the appellants denied
infringement of the continuous drive claims. The Fed-
eral Court of Appeal dismissed the appeal.

juge de pmeminstance aetid que le brevet 734
etait valide et contrefait.

Lors de I'appel devant la Cour cdpdéfon a
cenmestlidie du brevet 734 en faisant valoir essen-

tiellement que ce brevet constituait un «double brevet»

du fait que l'invertioné&e dans les revendications
relatizebentrahement intermittent correspondait °
eglen&e antrieurement dans les revendications du
brevet 803. @temdprsubsidiairement que l'usage
d’ailettes flegialitsbien compris dans l'industrie
des laveuses depuis s &th'et que, enie si le
brevet 803 visait uniguement les ailettes rigiefes situ”
sur l'oscillateeriénf” (comme I'a conclu le juge de
@renmstance), I'utilisation d’ailettes flexibles cons-
tituait une varievitterite et non inventive qui ne

eritait pas dtre proggée par un brevet. De plus, les

appelantes ont pténdu que les revendications relatives
a I'entrahement continu n'ont pasté contrefaites. La
Cour d’'appel €dérale a rejetI'appel.

Held: The appeal should be dismissed.

The first step in a patent suit is to construe the claims.

Arrét: Le pourvoi est rejet’

Dans des poursuiteseee deakirevet, la pregrié

The “purposive construction” approach is adopted foretapé consistea “interpeter les revendications. La
both validity and infringement issues. This requires the ethode de I'«intermtation €léologique» est adogta

identification by the court, with the assistance of the
skilled reader, of the particular descriptive words or
phrases in the claims that describe the “essential” ele-
ments of the invention. Purposive construction properly
directs itself to the words of the claims interpreted
knowledgeably and in the context of the specification as
a whole; it advances the objective of an interpretation of

the patent claims that is reasonable and fair to both pat-
eclaige et en fonction de I'ensemble demmire des-

entee and public.

la fois pour les questions dee\etligibur les ques-

tions de cootmefaCette mathode requiert l'identifi-
cation par la cour, avec I'aide du leealanselaft,

des mots ou expressions particuliers qui semit utilis”

dans les revendicationsguone d¢e qui, selon I'in-
venteur, constitua#iéleents «essentiels» de son
invention. L'irtexpsh €léologique consista bon
aioterpeter les mots des revendications deofa,

criptif; elle favorise I'atteinte de I'objectif de l'intergr”
tation des revendications de brevet qui soit raisonnable
et équitablea’la fois pour le titulaire du brevet et pour le
public.

It was open to the trial judge to conclude, having

regard to the expert evidence, that the claims of the ‘803

patent, properly construed, did not include flexible
vanes. The appellants “dictionary” approach to claims
construction was rightly rejected. It was permissible for
the trial judge to look at the rest of the specification,
including the drawing, to understand what was meant by
the word “vane” in the claims, but not to enlarge or con-
tract the scope of the claim as written and thus under-

stood. The patent specification was not addressed to

grammarians, etymologists or to the public generally,
but to skilled workers sufficiently versed in the art to

which the patent relates to enable them on a technical

level to appreciate the nature and description of the

Le juge de prenmstance pouvait conclura,la
etarde la preuve d’expert, que les revendications du
brevet 803, correctementetitespm’englobaient pas
les ailettes flexiblesetheae des appelantes consis-
tanteh tenir au dictionnaire pour intezfef le sens
des motsestitishs les revendication®® feje€e a

juste titre. Le juge dengrémstance pouvait exami-
ner le resteechoire descriptif, y compris le dessin,
pour comprendre le sens du mot «ailettdangiles
revendications, mais netappuiol restreindre la
egodée la revendication telle qu’eligait Ecrite et,
ainsi, inew®er” Le nemoire descriptif du brevet
s’adressait non pas aux grammairetys)chonis-
tes ou au publengmalgmais pluif aux personnes
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invention. The trial judge, reading the claims with the suffisammeneesrsians I'art dont e le brevet
knowledge and insight into the technical terms provided @it én mesure, techniguement parlant, de com-
by the rest of the specification, and by the concession of prendre la nature et la description de linvention. En

the appellants’ own expert, concluded that rigid vanes lisant les revendications en fonction de la connaissance
were essential to the '803 invention as claimed. No basis et de laet@mgion des termes techniques qu’il avait
had been shown to reverse that conclusion. acqaitelimere du nemoire descriptif et de la con-

cession faite par I'expert des appelantes, le juge de pre-
miere instance aetid que les ailettes rigidextaient
essentiellesa “I'invention revendiqeé dans le brevet
803. On n’a dmontg 'existence d’aucun motif d'infir-
mer cette conclusion.

The prohibition against double patenting involves a L'interdiction du double brevet implique une compa-
comparison of the claims rather than the disclosure, raison des revendicatiaisqptutdes divulgations,
because it is the claims that define the monopoly. The car ce sont les revendicatioefnpsedt le mono-
qguestion is how “identical” the claims must be in the pole. La question est de aapa@t point les revendi-
subsequent patent to justify invalidation. The first cations du brevetiaut” doiventefre «identiques»
branch of the prohibition is sometimes called “same pour justifier I'invalidation. Ce premier volet de l'inter-
invention” double patenting. Given the claims construc- diction est parfoiseafgpelouble brevet relatd la
tion adopted by the trial judge it cannot be said that the emaninvention»Etant done’” l'interprétation que le
subject matter of the '734 patent was the same or that the juge derpramtance a doer’des revendications,
claims were “identical or conterminous” with those of on ne peut pas dire que I'objet du brevetaif3é ~
the '803 patent. gMe que celui du brevet 803 ni qu'il y avait «identit”

des revendications des deux brevets.

There is, however, a second branch of the prohibition L'interdiction comporte toutefois uerdewaolet
which is sometimes called “obviousness” double patent- qui est parfoidpplllble brevet relatif une €Vi-
ing. This is a more flexible and less literal test that pro- dence». Il s’agit d’enecpitis souple et moins &t
hibits the issuance of a second patent with claims that qui interdiilaashce d’'un deuxme brevet dont les
are not “patentably distinct” from those of the earlier revendications ne visent paemert brevetable dis-
patent. On this point, the trial judge was wrong to have tinct» de celei pas’les revendications du brevet
accepted the evidence of a long-time employee of the eriant.A ce sujet, le juge de preetg instance a eu
respondent Whirlpool Corporation as a proxy for the tort d’acceptenieitinage qu’'un empleyde longue
“ordinary worker”. His opinions were predicated on date de I'ie8nwVhirlpool Corporation a fa# fitre de
Whirlpool's in-house knowledge. On the other hand the  asgmtant du «travailleur moyen». Ses opinions repo-
trial judge was entitled to reject the evidence of the saient sur des connaissances internes de Whirlpool. Par
appellants’ expert whose testimony was not supported contre, le juge derprénsitanceetait en droit de
by the level of practical understanding of dual action rejeteretroijnage de l'expert des appelantes qui
washing machines that by 1981 was common knowl- etait ’pasetayé par le niveau de comgirénsion con-
edge among the skilled workers interested in this end of ete atés laveuses double effet qui, & 1981, faisait
the washing machine business. In the end, the trial judge partie des connaissances usuelles des travasleurs vers”
concluded that he had not been given sufficient proof by dans l'art querg'gstiient ‘cet aspect de l'industrie
the appellants to displace the presumption of validity in des laveusesfiitivi, le juge de premare instance
s. 45 of thePatent Act. The Federal Court of Appeal a conclu que les appelantes ne lui avaient pas fourni une
agreed, and there is no basis on which this Court could preuve suffisantefpterr e pesomption de validit”
properly interfere with the concurrent factual findings eéer'par 'art. 45 de l&oi sur les brevets. La Cour
thus the validity of the '734 patent is affirmed. d'app=kfale lui a dona’raison et il n'y a rien qui
justifierait notre Cour de modifier les conclusions de fait
concordantes. La validitdu brevet 734 est donc confir-
mée.

Claims construction is a matter of law but whether a L’inetgiion des revendications est une question
defendant’'s activities fall within the scope of the de droit, mais la question de savoir si lessadgvid
monopoly thus defined is a question of fact. The trial efed@eresse mVent du monopole ainsefihi est une
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judge erred in basing his finding of infringement of the question de fait. Le juge deepranstance a eu tort
continuous drive claims by conflating them to encom- de conellmecontrefagn des revendications relatives
pass the intermittent drive claims. The error in claimsa I'entrahement continu en consint qu’elles englo-
construction was corrected by the Federal Court of baient les revendications relditwesinement inter-
Appeal. The evidence of infringement was not very sat- mittent. La Cour d’aupedl a corrigl’'erreur com-
isfactory. The appellants declined to call a witness to mise dans lietatipri des revendications. La preuve
describe the drive means utilized in the accused General de cootrafétait pas ®5 satisfaisante. Les appe-
Electric washing machines, preferring to sit back and lantes onerdéufdire dcrire par undmoin le neca-
argue that the respondents had not made sufficient nisme demeit utili” dans les machines de
proof. Both the trial judge and the Federal Court of General Electiewipar les alfjations de contrefa-
Appeal were obliged to fall back principally on a video con, et ont peféré plaider simplement l'insuffisance de

showing a rotating General Electric auger under a
“medium or light wash load”. Unsatisfactory as the evi-
dence was, the Federal Court of Appeal concluded that
it supported the inference of a continuous drive as well
as the observed continuous rotation. In the absence of
any evidence to the contrary, it was open to that court to
find, as a fact, infringement of the continuous drive
claims. The appellants, having elected not to call any
evidence on this point, were not well placed to argue
that the Federal Court of Appeal made a palpable error

in reaching the factual conclusion that it did.
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1,095,734 was infringed and that patent 1,049,808taiefnt valides, le brevet 1 095 78#it contrefait

was not infringed. Appeal dismissed.

et le brevet 1 049 8&&inh'pas contrefait. Pour-

VoI rejei.

James D. Kokonis, Q.C., Dennis S. K. Leung
and Ronald E. Dimock, for the appellants.

Christopher J. Kvas andPeter R. Everitt, for the
respondents.

The judgment of the Court was delivered by

James D. Kokonis, c.r., Dennis S K. Leung et
Ronald E. Dimock, pour les appelantes.

Christopher J. Kvas et Peter R. Everitt, pour les
intiges.

Versiondaése du jugement de la Cour rendu

par

BINNIE J — In 1975, the respondent Whirlpool
Corporation announced to the world an advance in
clothes washing technology which the trial judge
described as “entirely new”. The nub of the
improvement was to replace the traditional one-
piece “agitator” in the wash tub with a two-piece
agitator consisting of a lower oscillating spindle
with a rotating “auger” attached to the top. By all
accounts the two-piece “dual action” agitator pro-
duced a more effective wash (“uniform scrub-
bing”). Whirlpool introduced these useful
machines onto the North American market in the
1970s, and over the years sold millions of units to
the clothes washing public. General Electric
(“GE") and Maytag were somewhat envious of this
invention, but moved quickly on expiry of the U.S.
patents in 1995 to put their own dual action agita-
tors on the market. Between 1995 and the date of
trial, GE had sold in excess of 750,000 dual action
machines. The respondents’ complaint is that the
appellants’ machines were not only marketed in
the United States but some of them were sold in
Canada where the relevant patents had not yet
expired.

LE JUGE BINNIE

— En 1975, lintin€e
Whirlpool Corporation a anmomproges tech-
nologique dans le domaine du lavagetetes v~
ments, que le juge degueemstance a quakfi’
d’'ezathent nouveau». Le perfectionnement en
guestion consistait essentielleneamplacer
I'«agitateur» monobloc traditionned, ditns la
cuve, par un agitatdeux péces comprenant un
oscillateueriefir et une «chemise» @ugure
rotative. De l'avis de tous, I'agitatewiouble
effet», congtitlé deux @ces, permettait dea’
liser un lavage plus efficace («nettoyage uni-
forme»). Whirlpool & le@gmachines utiles sur
le marobfd-aneficain au cours des azes 70
et en a vendu des millionsed’anitfil des ans.
General Electric («GE») et Maytag enviaient
quelque peu cette inventiona haigiration
des brevescans en 1995, elles se sont
empessdé lancer sur le maechéurs propres
agitatedmible effet. Entre 1995 et la date du
@socGE avait vendu au-delde 750 000
machirtEsible effet. Les intig€s se plaignent

du fait que les appelantes ont non seulement mis
en mardah’leurs machines auktats-Unis, mais

guelles en ont vendu un certain nombre au
Canada, o’ les brevets pertinents atdient pas
encore expes.

The development work at Whirlpool resulted in
three patents. Each, when issued, gave Whirlpool a
17-year monopoly on manufacturing and market-
ing washing machines that incorporated the inven-
tions as respectively claimed. The consumer mar-
ket for large appliances is immense and this appeal
brought together some of the major competitors
for the purpose of alternatively denouncing or

Les travaux de @Wveloppement effects chez

Whirlpool onted@wnd trois brevets. Chaque
breesivr@” conErait a Whirlpool un monopole

de 17 ans sur la fabrication et la mise en march’
des laveuses di@ Tinvention revendige’ Le

madlels” grands appareidectron€nagers est
immense etelgemtr’'pourvoi aedni certains
cetitplrs majeurs qui sont venusndhcer ou
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upholding the relevant patents owned by Whirl- efedidre, selon le cas, les brevets pertineats-d”

pool. The appellants say that the first two patents  nus par Whirlpool. Les appelantes affirment que

to issue covered the invention, and that the monop-  les deux premiers brevets visaient l'invention et

oly was improperly extended by the issuance of the  que le monopddepaolong a tort par la dli-

third patent (which at trial they were held to have  vrance dueroisibrevet (qu’elles ont contrefait,

infringed). The third patent, the appellants say, selon la conclusie@ &n prengre instance).

ought for the most part never to have been granted  Ellsteruiént que le troisime brevet n’aurait

and is to that extent invalid. jamais dfre &livré en majeure partie et qu’il est
invalide dans cette mesure.

The practical impact of this argument is that if L'effet concret de cet argument est que si le bre3
the most recent patent is invalid, the period of vet le masnt est invalide, lagpiode de contre-
infringement is reduced by more than two years, coffaest eduite de plus de deux ans, de sorte que
and the compensation payable to Whirlpool would  l'indempiyablea Whirlpool s’en trouve gran-
be greatly diminished. The appeal raises some dement diminie pourvoi soele certaines
important legal issues concerning the interpreta-  questions de droit importantes concernant l'inter-
tion, validity and infringement of patents, but in etafion, la validi¢” et la contrefegn des brevets,
the end, the appellants’ case largely comes apart  mais en fin de comptestiledm@feg” du fait que
on the evidence (or lack of it) and the appeal must daetltdes appelantes s’effondre en grande partie
therefore be dismissed. en raison de la preuve (ou de I'absence de preuve).

I. Facts I. Les faits

In the late 1960s, GE and its Canadian subsidi- A la fin des ansés 60, GE et sa filiale cana- 4
ary, Camco marketed a range of washing machines  dienne Camco antslanlg maroh’canadien
across Canada that utilized what was known as a  une gamme de laveuses munies detaie qui ~
single action agitator, that is to say a single spindle ~ connu comme un agitaiele effet constit”
sitting in a tub of water rotating its vanes back and  d’'un seul arbre ddams une cuve d'eau, qui
forth to scrub the clothes. Similar machines were  transmettads” ailettes un mouvement de rota-
marketed by the respondents Whirlpool and Inglis,  tion dans les deux directions afin de nettoyer les
and by the appellants in the companion appeal,eteraénts. Des machines similaires et mises
Maytag Corporation and its Canadian subsidiaries. en mapehn’les intirmés Whirlpool et Inglis,
The U.S. laboratories of the parent companies ainsi que par les appelantes dans le pourvoi con-
were at work trying to develop products that would  nexesavoir Maytag Corporation et ses filiales
give what advertising agencies call a “new and canadiennes. Les laboratoiertcae®  des
improved wash” to heavy household loads. Pro- edésineres s'effocaient de mettre au point des
gress was uneven. Much research was done at  produits qui permettraient d'obtenir ce que les
Whirlpool and other manufacturers on the benefits  agences de mubligEllent un «lavage nouveau
of rigid vanes on the agitator versus flexible vanes  etliand» des grosses lessiveemagres. Les
(sometimes called “flex vanes”). In the late 1960s, pregn’ont pasett uniformes. Whirlpool et
Whirlpool built a washer with flexible vanes for  d’autres fabricants ont fait beaucoup de recherches
development purposes that mauled the clothes so  sur les avantages de l'agitateur muni dailettes
badly it became known as the “Golden Gobbler”.  rigides par rappadiagitateur muni dailettes
Maytag however developed a “flex vane” unitary  flexiblada fin des aneés 60, Whirlpool a mis
action machine in the late 1960s and the trial judge  au point une laveuse munie d'ailettes flexibles qui
noted the evidence that “[i]t's been nothing but a  endommageait tellementtiemerits qu'elle a
satisfactory device” over the next 30 years ((1997)ett surnomree la «Golden Gobbler». Maytag a
76 C.P.R. (3d) 150, at p. 182). It did not tangle  cependarucégalementla fin des anges 60,
clothes unduly and was a great commercial suc- une machingmple effet munie d'ailettes
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cess. By the end of the 1960s, the clothes washing  flexibles, et le juge derpr@stance a soulign”
machine trade in North America was thus familiar  detignage selon lequetADUCTION] «le dis-
with one-piece agitators featuring rigid or flexible  positif efsit] toujours e\€lé satisfaisant» au
vanes, and understood that the “yield” in the flex  cours des 3@eanmqii ont suivi ([1997] A.C.F.
vanes could deliver an extra push to the laundry© 1086 (QL), au par. 136). Cette machine n’entre-
load to produce a better scrub. Indeed, the evi- cailapas trop lesatements et &€ une grande
dence was that Maytag obtained a 50 percentussite commerciald la fin des anaés 60, les
increase in wash loads by using flexible vanes  gens qui ceuvraient dans le domaine des laveuses
rather than rigid vanes. en Aamique du Nord connaissaient donc bien les
agitateurs monoblocs dm” d’'ailettes rigides ou
flexibles et comprenaient que |@RRDUCTION]
«flechissement» des ailettes flexibles pouvait four-
nir une poussé supm@mentairea’la lessive et en
améliorer ainsi le nettoyage. En fait, la preuve
indiguait que le recours des ailettes flexibles plu-
tot que rigides a permia Maytag d'accrdfe la
capaci€ de lessive de 50 pour 100.

Eventually, Whirlpool came up with an inge- Whirlpool a finalement mis au point un g’

nious dual action agitator that utilized the bottom  nieux agitatedouble effet qui utilisait la partie

portion of the shaft for the usual oscillating motion endure de I'arbre pour le mouvement oscilla-

back and forth in the wash cycle, but added an  toire habituel dans les deux directions pendant le

upper sleeve that was designed to work as a helical  cycle de lavage, mais qui comportait, en plus, un

auger. The auger rotated only in one direction like  manchoerisup devant servir de chemiselih”

a post-hole digger, and propelled water and cloth- 1date. La chemise effectuait un mouvement de

ing downwards onto the oscillating vanes of the  rotation dans une seule direction comraehgne b”

lower agitator which sent the laundry into a rol- daei et elle projetait 'eau et legtetnents vers

lover tumble across the floor of the tub, upward le bas sur les ailettes oscillantes de I'agitteur inf’

along the side wall, thence back across the surface  rieur, ce quinaittieathute de la lessive vers le

to the agitator (the “toroidal motion”). fond de la cuve et la faisait ensuite remonter le
long des murs lataux jusgua la surface vers
l'agitateur («mouvement tordal>).

1. Invention Dates 1. Les dates d’invention

Whirlpool’s initial invention of the dual action  Whirlpool a inveng, en 1972, I'agitateua dou-
agitator was made in 1972 and resulted in Cana-  ble effet pour lequel elle a obtenu le brevet cana-
dian patent 1,045,401 (the “401 patent”). It con- dien 1 045 401 («brevet 401»). Cette invention
templated that both the upper and lower portions of evqgyait que les parties seigure et ingtieure de
the agitator would be powered by a drive shaft. No  l'agitateur seraient as®mar un arbre d'en-
claim was made against the appellants under the inetr&nt. Aucune action n'e€ inten€e contre
‘401 patent. les appelantes en vertu du brevet 401.

In March 1973, a Whirlpool researcher, Ermnest En mars 1973, Ernest Ruble, un chercheur de
Ruble, came up with various ingenious improve-  Whirlpool, a appditers perfectionnements
ments to the dual action agitator, including a new enigixa I'agitateura double effet, dont un nou-
drive means that could be utilized to rotate the veagamisme d’entraement qui pouvait trans-
upper auger intermittently using a clutch that meétrla chemise s@pieure un mouvement de
engaged when the lower agitator rotated forward  rotation intermittent au moyen d’'un embrayage qui
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and disengaged when it rotated backward. The agi-  s’activait lorsque I'agitatenieunfeffectuait
tator sleeve itself was designed to be removable.  une rotation dans une directionesactizvait’
These advances resulted in a further application lorsque 'agitateuieinfeffectuait une rotation
that eventually became Canadian patent 1,049,803  dans l'autre direction. Le manchon de l'agitateur
(the *803 patent”). The prototype washing etait lui-méme amovible. Ces pragg 'sonta I'ori-
machine had rigid vanes on the lower oscillating  gine d’une autre demande qui a permis d’'obtenir le
unit and when it went to the Whirlpool product brevet canadien 1 049 803 («brevet 803»). La par-
development group for testing in mid to late 1973, tiesriefire oscillante du prototype de laveuse
it came under the eyes of Mr. John Pielemeier, aetait munie d’ailettes rigides, et lorsque ce proto-
engineer with many years’ experience. typeta€nvoyg a la division du dveloppement
Mr. Pielemeier was called as an expert at trial by  des produits de Whirlpool ptrertgs’, entre le
Whirlpool. His affidavit explained that: milieu et la fin de 'ae1973, il e examie’
par M. John Pielemeier, un iegieur exgfiment.
Monsieur Pielemeier att appet” par Whirlpoola®
temoignera titre d'expert lors du pres. Son affi-
davit comportait I'explication suivante:

My personal involvement with dual action agitators TRADUCTION] Mon expgrience personnelle en nmexg

commenced in the middle to late portion of 1973 when | d’'agitatedmible effet a commea&htre le milieu et

was an engineer in product engineering in the Whirlpool la fin ded@i®73, alors quegtais inghieur au sein

Laundry Engineering Division. At that time Clark Platt de la division dimgfie de produits pour la lessive

presented to me, for the first time, a dual action agitator chez Whirlpoblepoque, Clark Platt m'a mosetr’

that had rigid vanes on its lower base. pour la peeeniidis, un agitatewr double effet dont la
partie inBrieureetait munie d’ailettes rigides.

The tests conducted by the product engineering Les tests effeces par la division d’ingnierie
group disclosed serious problems with the '803  des produits ont perngsalesdi que la techno-
technology. It tangled up the clothes even worse logie du brevet 803 posait de grawssgsobi
than had the Golden Gobbler. Counsel referred us  laveuse eaitrelas ¥tements d'une €n
to the following passage in Mr. Pielemeier's evi-  encore pire que la Golden Gobbler. L'avocat nous
dence: a mentioren Textrait suivant du @moignage de

M. Pielemeier:

It was the worst tangling | have ever seen in a machineTRADUCTION] C'etait le pire entrelacement que jaie
As a matter of fact | had to stand on a chair to get the jamais vu dans une machine. En faimg@atet"sur
whole thing [i.e., the laundry test load] out of the une chaise pour enlever le toutafdiestia lessive
machine. d’'essai] de la machine.

Mr. Kurt Werner, another Whirlpool engineer Monsieur Kurt Werner, un autre iegieur de °

who joined the company somewhat later, described  Whirlpool qui a joint les rangs deta so@éu
the problem to the trial judge thusly: plus tardearit’ainsi le proldime au juge de pre-
miere instance:

What we had done was taken this new clothes wash- TRAD[PCTION] Lorsque nous avons mis en marche ce
ing agitator that had this unidirectional motion and we nouvel agitateur de lawveusavement unidirection-
were starting to see garments having a three-dimen- nel, nous avons cerameirdes ¥tements s’entre-
sional tangling condition, where garments were actually lacer dans tous les aguisater dans le panier et la
rotating around in the basket and actually rotating in the lessive, uticeffet de torsion dans la lessive.
load and causing a roping effect within the load.
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Mr. Clark Platt was assigned to come up with a Monsieur Clark Platt, qui avait charg de
solution to the “3-D tangle” problem which he did egtér le prokgime de I'«entrelacement dans tous
by proposing the substitution of flex vanes for les sens», a propesremplacer les ailettes
rigid vanes “at least as early as June 5, 1974 (trial  rigides par des ailettes flexibles «[auesidias d*
judgment, at p. 154). This work ultimately resulted 5 juin 1974» (jugement de gueermstance,
in the third of the three patents, Canadian patent par. 2). Ces travaux ont abouti emndraiss
1,095,734 (the “734 patent”). The “roping effect” trois brevets, soit le brevet canadien 1095 734
was greatly reduced by making the vanes suffi-  («brevet 734»). Le fait de rendre les ailettes suffi-
ciently flexible to yield and deflect the moving  samment flexibles pcechit” et faire dvier la
mass of water and laundry. The benefit, appar- masse mouvante d’eau et de lessive a permis de
ently, lay in the ability of flex vanes to yield rather edrtiire considfablement I'«effet de torsion». Cet
than in their ability to push, as disclosed in the  avantageudait apparemment de la capadlEs
'734 patent as follows: ailettes flexibles decfiir au lieu de pousser,

comme l'indique le brevet 734:

This unloading of the vanes tends to avoid tangling of TRADUCTION] Ce d8chargement des ailettes permet
fabrics on the agitator which might otherwise lead to evil&r I'entrelacement des tissus sur I'agitateur, qui
increased agitator shaft torque, increased motor wattage, pourrait par ailleurssentna”augmentation du cou-
reduced rollover as well as unbalanced spin loads and ple de I'axe de I'agitateur et de la consonaieation d’”
generally tangled clothes loads. tricdu moteur, ainsi qu'uneduction du mouvement
de brassage, unedquilibre lors de I'essorage et, de
fagcon @grérale, I'entrelacement de la lessive.

The trial judge considered the 3-D tangling Le juge de prenaife instance a consid que le
problem associated with “dual action” washers to  mwotd de I'entrelacement dans tous les sens i’
be “qualitatively” different from the tangling aux laveusas«double effet»etait «qualitative-
experienced with such “unitary action” machines  ment»edhfit de I'entrelacement caugpar les
as the Golden Gobbler (at p. 183): machiaessimple effet» comme la Golden Gob-

bler (au par. 139):

| would also note that, even after counsel’'s description Aussi, enlgilescription par I'avocat de I'entrelace-
of 3-D tangling and manual demonstration of what 3-D ment dans tous les sensrabtestlation manuelle de
tangling is supposed to be, | remain unclear as to what ce que awneine est cems’étre, cette notion
this concept really means. | am, however, prepared to echmppe toujours. Je suis cependant despasicep-
accept that the tangling produced by dual action agita- ter que I'entrelacemenpaales mcanisme d'agita-
tion is qualitatively different from that produced by uni- tmmouble effet est qualitativement @ifént de celui
tary action agitation. ass@cd I'agitationa simple effet.

Whirlpool also discovered that by use of gears Whirlpool aégalement écouvert qu'iletait pos-
and pinions the oscillating lower portion of the  sible, au moyen d'engrenages et de pignons, de
agitator could be made to rotate the upper auger faire en sorte que la partie oscibtaieterénde
continuously. The '734 patent thus offered a choice  I'agitateur imprime un mouvement de rotation con-
of drive modes. In one embodiment, the upper #ra Chemise s@ieure. Le brevet 734 offrait
auger was driven “intermittently”; in another, it donc un choix de modes dieaingnt. Selon une
was driven continuously. variante, la chemiseesigpire etait actionee de
facon «intermittente», alors que, selon une autre
variante, elle Etait de fapn continue.

The respondent Whirlpool Corporation applied Le 23 novembre 1973, l'inties€ Whirlpool Cor-
for the U.S. equivalent of the '803 patent on  poration a fait une demande en vue d'obtenir
November 23, 1973, despite Mr. Pielemeier's eqliivalent araficain du brevet 803, et ce, en
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worry about the 3-D tangle problem. By the time epii'de I'inquitude de M. Pielemeier au sujet du

the Whirlpool Corporation filed an application for
Canadian patent '803 on November 12, 1974,
Whirlpool had come up with the solution of using

pretrie d’entrelacement dans tous les sens. Lors-

gue Whirlpool Corporatiepoa’dine demande

de brevet canadien le 12 novembre 1974, elle avait

flex vanes instead of rigid vanes, but did not in the ejadfou la solution de l'utilisation d'ailettes

'803 specification disclose the 3-D tangling prob-
lem. Nor did Whirlpool disclose the flex vane

solution that had been discovered five months
before the Canadian '803 patent was applied for.

flexibles au lieu d’ailettes rigides, mais elle n’a pas

divudgle probéme de I'entrelacement dans tous

les sens daremmeira’descriptif du brevet 803.
Whirlpool n'a pas non plus divalgolution

des ailettes flexibles qui avaité” decouverte cing
mois avant le €pdt de la demanda l'origine du
brevet canadien 803.

The claims of the '803 patent specify “vanes”
but do not further specify whether the vanes are to
be flexible or rigid. Whirlpool's position is that
flex vanes were not included. The appellants argue
the contrary.

Les revendications du brevet 803 mentionnert

les «ailettes» sans touted@erpsi elles sont

flexibles ou rigides. Selon Whirlpool, les ailettes

flexiblgaialit pas incluses. Les appelantes pr’

tendent le contraire.

Whirlpool waited until June 16, 1976 to apply Whirlpool a attendu jusqu’au 16 juin 1976 pour15

for what became the U.S. equivalent of the '734
patent for the dual agitator with flex vane and con-
tinuous drive claims. The Canadian '734 patent
was applied for on May 27, 1977. Undoubtedly
experimental and product development work con-
tinued between 1973 and 1976, but the result of the
delay was to position a third patent to issue several
years after the '401 and '803 patents. Ultimately the
result, if the '734 patent is valid, was to prolong the
monopoly in Canada on the better type of dual
action agitators from March 5, 1996 to February
16, 1998. For ease of reference the relevant dates

demander ce qui est dexgrivalént araficain

du brevet 734 relativement aux revendications
reladvémitateura’ double effet muni d’ailettes
flexiblesaet'entrahement continu. Le brevet
canadien gldemand’le 27 mai 1977. Il ne

fait aucun doute que les travavelalgdment

et efemphtation des produits se sont poursui-

vis entre 1973 et 1976, nedis deali a fait

en sorte qu'uretr@sbrevet n'&® dlivré que
plusieureemn@pes la @livrance des brevets
401 et 803. En fin de compte, s'il est valide, le bre-

vet 734 a eu pour effet de prolonger du 5 mars
1996 au 16\fier 1998 le monopole exersur le

meilleur modle d’agitateura double effet au

Canada. Pour plus de commedlitioici les dates

pertinentes:

are as follows:

Canadian Brevet

Patent No. Applied For Issued Expired canadién n Demande Blivrance Expiration
1,045,401 Nov. 12, 1974 January 2, 1979 January 1, 1996 1 045 401 12 nov. 1974 2 janvier 1999anviefl 1996
1,049,803 Nov. 12, 1974 March 6, 1979 March 5, 1996 1 049 803 12 nov. 1974 6 mars 1979 5 mars 1996
1,095,734 May 27, 1977 February 17, 1981 February 16, 1998 1095 734 27 mai 1977evri&710981 16 dVrier 1998

It is of significance that all three patents were Fait important, les trois demandes de brevet orf
co-pending before the Commissioner of Patents foett simulta®ment en instance devant le Commis-

a period of almost two years between May 27,
1977, when the last of the three patent applications

saire aux brevets pendardriote ple presque
deuxaasmyoir entre le 27 mai 1977, date du

was filed with the Canadian Patent Office, and Jan-epddde la derrdfe des trois demandes de brevet

uary 2, 1979, when the first of the three patents

emudu Bureau canadien des brevets, et le 2 jan-
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issued. This is worth noting for two reasons.
Firstly, the 3-D tangle problem had in fact been
disclosed in the '734 specification to the Commis-
sioner of Patents, who was therefore in a position
to consider any concern that the '803 technology
lacked utility because of the 3-D tangle problems
before the issuance of the '803 patent. The '803
invention was nevertheless pronounced new, inge-
nious and useful and the '803 patent issued. Sec-
ondly, s. 10 of the oléatent Act, R.S.C. 1970, c.
P-4, provided that the contents of a patent specifi-
cation are disclosed to the public only after a pat-
ent is issued. The disclosure of “dual action” tech-

vier 1979, dateeliatice du premier des trois
brevets. Cela est digne de mention pour deux rai-
sons. Brement, le Commissaire aux brevets
avait pris connaissance campraténtrelace-
ment dans tous les sens damsite eescriptif
du brevet 734egiildonc en mesure de tenir
compte de toute crainte que la technologie du bre-
vet 803 ne soit inutile en raison desgmobl
d’entrelacement dans tous les sens, elant de d”

vrer ce dernier brevet. L'inventioregipar le bre-

vet 868 adanmoins dtlage nouvelle, ing-
nieuse et utile, et le brevet 8@3daivre.
Demnmement, I'art. 10 de I'anciennsoi sur les

nology in the first two patent applications was notbrevets, S.R.C. 1970, ch. P-4,er6yait que le con-

in the public domain until after the third patent had
been applied for, and did not therefore constitute
“prior art” to feed the appellants’ “obviousness”

attack on the '734 invention.

tenu demoife descriptif d'un brevet etait
divailgu public qu'a@s la @livrance du bre-
vet. La technologie du «double effet» dieulgu”

dans les deux peedsi demandes de brevet n'a

tombé dans le domaine public qu'agrie &pdt de

la

troiseme demande de brevet, et ne constituait

donc pas une «ariorité» que les appelantes pou-
vaient invoquer pour contester, au moyen de I'ar-
gument du caraete évident, I'invention vise par

le brevet 734.

2. The Claims in SQuit 2.

Les revendications en cause

The '803 patent taught a double action agitator Le brevet 803 portait sur un agitateurdouble

with a drive system which the trial judge described
as “unique”. There was no drive shaft. The upper
part of the agitator was driven off the lower part by
means of a clutch. Claim 1 sets out the broad
description of the claimed monopoly as follows:

effet muni d’enamisme d’entragément que le
juge de prernmstance a quakfid’«unique». Il
n'y avait pas d'arbre dieetnaght. La partie
eseapre de l'agitateuetait actionee par la par-
tieeiglre au moyen d’'un embrayage. La reven-

dication 1 donne la descriptioreigérale suivante
du monopole revendigu’

[TRADUCTION]

1. An agitator for a washing machine having a driven
oscillating shaft, said agitator comprising: first agitator
portion capable of being mounted on said shaft by
means of a locked, non-rotating connection and having
an upper part, and a lower part provided with outwardly
extending substantially vertically oriented vanes; a sec-

1. Agitateur pour laveuse automatique muni d’'un arbre
d'engaient oscillant, l'agitateuretant compos’

d'une prensection moeg sur cet arbra l'aide

d’'un raccord fixe et verretitionstita’d’'une partie

esapfe et d'une partie iefieure date d’ailettes fai-

sant saillie principalement sur le plan vertical; d'une

ond agitator portion in the form of a sleeve having at
least one outwardly extending, inclined vane, said
sleeve being rotatably mounted on the upper part of the
first agitator portion; and a one-way clutch located
between the first and second agitator portions, the first
agitator portion being adapted to drive said clutch and
the second agitator portion being adapted to be driven

deugisection en forme de manchon et munie d’'au
moins une ailetteemdasant saillie, le manchon
pouvant pivoter sur la patieusele la prerare
section de l'agitateur d’'un embrayage unidirectionnel
e sihire les prerare et deuwdme sections de I'agita-
teur, la@renée ces sectiomsant cooye de fapna
commander I'embrayage et Emeesgction de
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by said clutch so that the rotation of the first agitator
portion gives a positive rotation to the second agitator
portion in only one direction of rotation of the first agi-
tator portion, said inclined vane being inclined
upwardly with respect to the direction of positive rota-
tion of the second agitator portion, and at least the lower
parts of said vertically oriented vanes extending radially
outwardly by a greater amount than said at least one
inclined vane. [Emphasis added.]

I'agitagdant” constiteé pouretre entraiée par I'em-
brayage demmani¢ la rotation de la preamé sec-
tion de I'agitateur transmette un mouvement de rotation
col#rd la deuweme section de I'agitateur dans une
seule des deux directions possibles, l'ailetee inclin”
pointant vers le haut par adppdirection du mou-
vement de rotatiomléodérTa deweme section de
I'agitateur et les ailettes verticales faisant saillie sur le
plan radial, au maiteur base, de manmega ex&der
au moins une ailette inck®’ [Je souligne.]

The abstract of the patent refers to an “accessory Le brevet faitetat d’'un fRADUCTION] «acces- 18

comprising a sleeve which is securable to the bar-
rel of the agitatn...having a vane means

attached thereto” (emphasis added). Further, a por-

tion of the '803 disclosure talks about an “agitator
accessory . . easily removable from the agitator
itself” (emphasis added). However, the claims

themselves do not refer to the agitator sleeve as

being either “securable” or removable, and it is the
claims, not the rest of the specification, that define
the monopoly.

At trial, the respondents and appellants were Au pro@s, les intirees et les appelantes on
agreed that the GE machines with flex vanes were
covered by the '803 patent. They agreed that the

soire se composant d’'un manchon qui se fixe au

tourillon de l'agitateur [et qui est] assorti d'une

ailette» (je souligne). De plus, une partie du brevet
803 traite d’BADUCTION] «accessoire d'agita-

tion [qui] peut facileretre ®taclke' de I'agita-
teamas (je souligne). Toutefois, les revendica-

tions ellemmne @cisent pas si le manchon
de l'agitateur peut se «fixer» etasked’et ce
sont les revendications, et non le restecihe m”

descriptif, quiedinissent le monopole.

19

convenu que les machines de GE munies d’ailettes
flexilaient viges par le brevet 803. Elles

only unresolved infringement issue under the '80%taieht d'accord pour dire que la seule question de

patent was whether or not “the element identified

cortoefanon esolue relativement au brevet 803
““manchon”»

as a ‘sleeve™ was removable. As will be seen, theetait"de savoir si «lément appel

trial judge disagreed with both sides on the issue oétait amovible. Comme nous le verrons, le juge de

claims construction. He concluded that the '803  peesninstance até en @&saccord avec les inti-

technology as claimed employed rigid vanes only. eemét les appelantes sur la question de l'irgerpr”
tation des revendications. Il a conclu que la tech-
nologie revendigeé dans le brevet 803 n'utilisait
gue des ailettes rigides.

The appellants were also accused of infringing Les appelantes ordgalementeé accusés de 20
the '734 patent which explicitly stated that the  contefiadu brevet 734 qui ecisait que les
vanes of the lower oscillator of the dual action agi-  ailettes de l'oscillatearienf” de I'agitateura”
tator were flexible rather than rigid. The '734 pat-  double effgent flexibles plutf que rigides. Le
ent disclosed the new “continuous drive” claims.  brevet 734 divulguait les nouvelles revendications
Claim 1 set out the broad monopoly claim as fol-  relatvégentrahement continux». La revendica-
lows: tion 1€norcait ainsi la revendicationegérale de

monopole:

[TRADUCTION]

1. An agitator assembly for a clothes washing machine 1. Un agitateur pour laviuge constita’

comprising:

a first agitator element, d'un premier composant d’agitateur,
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a second agitator element,

drive means for driving said first agitator element in an
oscillatory motion and for concurrently driving said sec-
ond agitator element in an unidirectional rotary motion,
said first and second agitator elements cooperating to
circulate the contents of the machine in a toroidal rol-
lover pattern within the washing machine, and means
associated with said second agitator element for forcing
articles adjacent thereto into the oscillatory path of said
first agitator element and into said rollover pattern, said
first agitator element having formed thereon flexible
vanes which are free to flex in response to oscillatory

d'un dewrE composant d'agitateur,

d'ecanisme d’entraement qui transmet un mouve-
ment oscillatoice premier composant de I'agitateur
et, simaib@mt, un mouvement de rotation unidirec-
tionnel awedwuxiomposant de I'agitateur, les pre-
mier et dmexicomposants de l'agitateur contribuant

tous les deux au brassage du contenu de la laveuse selon

un mouvemerdatprd'un dispositif assoeia ce
dewxicomposant de I'agitateur gaileur approche,
pousseetemeits en direction de la course oscilla-
toire du premier composant de I'agitateur et du mouve-
mentdar@&ntrafant la chute desetéments d'un

motions of the agitator element, thereby to yieldingly otécét de l'autre, ce premier composant de I'agitateur
engage fabrics deflected downwardly and lessening higbtant ‘muni d'ailettes flexibles incuzes qui féchissent

impact loading of the first agitator element. [Emphasis

sous I'effet du mouvement oscillatoire de ce composant,

added.]

dirigeant ainsi en douceur lesgais detoffe vers le bas

et diminuant toute charge trop importante egersir le

premier composant de l'agitateur. [Je souligne.]

3. The Litigation

3. Lelitige

The appellants challenged the validity of both Les appelantes ont contedt validig des deux

patents but adopted the fall-back position that if
any infringement occurred, it was under the '803
patent. This allowed them to argue that the '803
patent included the flex vanes and that (apart from
the continuous drive claims) there was nothing
“patentably distinct” to nourish the grant of the

'734 patent. It argued that the intermittent drive
claims in the '734 patent constituted an illegitimate
effort to prolong the monopoly by an unjustified

two additional years.

brevets, mais ont fait valoir que, de taute fa,
s'il y avait eu cootrefa]le concernait le brevet
803. Cela leur a permisteledpe que le brevet
803 incluait les ailettes flexibles atl'gxee-
tion des revendications rekatkergrahement
continu) il n’y avait auteAqUCTION] «élément
brevetable distinct» qui justifiagilmatice du
brevet 734. Elles et@ngdt que les revendica-

tions du brevet 734 concernant ihemreit
intermittent constituaient une tentatiwmitithe

de prolonger indiment de deux ans le monopole.

A similar action was subsequently initiated Une action similaire a, par la suite ‘inten€e

against Maytag and its Canadian subsidiaries. The

claims against GE included both the “intermittent”
drive claims and the “continuous” drive claims.
The action against Maytag asserted only the inter-
mittent claims.

contre Maytag et ses filiales canadiennes. Les all’
gations dont GE a fait I'objet conceradéefttis
les revendications relatiVestrahement «inter-
mittent» et celles rekati\wdrahement «con-

tinu». L'action intea€ contre Maytag ne concer-
nait

que les revendications relativesa

I'entrailnement intermittent.

The GE action proceeded to trial, it being agreed L’action intente contre GE a doenlieua un

that the outcome of the GE action would govern
the Maytag action as well, including all findings of
fact and law at trial. The appeals were heard con-
currently in the Federal Court of Appeal and in this
Court.

eso@Et il aett entendu que I'issue de I'action

inemtcontre Maytag seraietErmirée par I'is-
sue de l'actionemtearitre GE, y compris
toutes les conclusions de fait et de elrsiftir’

proes. Les appels omttf entendus ensemble tant

en Cour d'appeldtrale qu’'en notre Cour.
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[I. Judicial History

1. Federal Court, Trial Division (1997), 76 C.P.R.
(3d) 150

(@) The '803 Patent

As stated, the parties had agreed in advance that Comme je I'ai mentions, les parties avaien

infringement of the '803 claims, as they interpreted

Il. Historique des predures judiciaires

1Cour fédérale, Section de premiere instance,

[1997] A.C.F. 11086 (QL)

a) Le brevet 803

24
t
convenu d’avance que la question de la contrefa-

them, turned on whether the agitator “sleeve” wagon ,des revendications du brevet 803, telles

removable. The respondents claimed that it was
and the appellants denied it. This issue was
addressed by the experts, including a video of the
Whirlpool expert attempting to remove the GE
sleeve with power tools, apparently with limited

success. Cullen J. found that the sleeve was not

removable but went on to hold that this was not the
essence of the '803 invention. In his view, the

gu'elles les wti@gnt, épendait du point de
savoir si le «manchon» de I'agitateamovi-

ble. Leseimirant soutenu qu'dtait amovible
et les appelantes etgndt le contraire. Cette
guesticgtéaabor@e par les experts, notamment

au moyen d’'une bauldarnd laquelle on pou-

vait voir I'expert de Whirlpool tenter de retirer,
apparemment avec peu ds, $eananchon de

essence of the '803 patent was the unique drive aG&de d'outils€lectriques. Le juge Cullen a

mechanism connecting the lower agitator to the
upper auger without the use of a drive shaft. The
trial judge noted that the '803 patent was not

conclu que le manattait pas amovible, mais
il a @jque cela @fait pas Elément essentiel
de linventiomevizar le brevet 803. Selon lui,

attacked until some 16 years after it was issued andeléniént essentiel du brevet 8@t le neca-

therefore the “onus on the defendant to prove inva-

lidity ought to be a heavy one because the patent

has been honoured for so long as valid” (p. 166).
He rejected the various attacks on the validity of
the patent including over-breadth, covetousness

and obviousness. He held the '803 patent to be
si longue pfiode, la preuve d'invalidit’avanee

valid.

nisme deatngnht unique liant 'agitateur i’
gitauchemise suguieure sans l'aide d'un arbre
d'er@raént. Le juge de preerg instance a
soaligie le brevet 803 n'avadte” contest”
gu’environ 16 asssapdlivrance, de sorte que
«[l]e brevetegarhl pour valide pendant une

par la partie dfenderesse doétre tes probante»
(par. 59). Il a rejet’les difErentes contestations de
la validité du brevet, notamment celles feed sur
la por€e trop large, les €S trop ambitieuses et
I"evidence. Il a jug’que le brevet 808tait valide.

Cullen J. ruled that there was no infringement Le juge Cullen a toutefois conctulabsence de 25

however because, in his view, rigid vanes were an
essential component of the '803 invention as
claimed. The accused GE machines used flex
vanes. Accordingly, Cullen J. held the '803 patent
to be valid but not infringed. If he had found
infringement, it would have ceased with expiry of
the '803 patent on March 5, 1996.

contrefétant dona’que, selon lui, les ailettes
rigides constituaient un composant essentiel de
linvention reveseligans le brevet 803. Les
machines de GE en cause utilisaient des ailettes

flexibles. Par eqosht, le juge Cullen aedid®

que le brevete88B valide, mais qu'il n'avait

[edfs contrefait. S'il avait concla existence de

contrefaon, elle aurait cess I'expiration du bre-
vet 803,a savoir le 5 mars 1996.
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(b) The '734 Patent b) Le brevet 734

As to validity, the trial judge concluded that the En ce qui concerne la validitle juge de pre-
'734 patent was for a new and different invention emmiinstance aetid® que le brevet 734 portait
than the '803 patent, because it addressed specifi-  sur une invention nouvellerentdiftile celle
cally the superiority of flex vanes over rigid vanes eeigar le brevet 808tant done qu’il mention-
for the oscillating agitator, an invention that he nait exgmessit la sugfioriteé des ailettes
thought was not rendered obvious and therefore  flexibles par rapport aux ailettes rigides pour les
non-patentable by the '803 patent. So construed, fins de Il'agitateur oscillant, une invention qui,
the '734 patent did not violate the prohibition on  selon lui, n'avaiteiasenhdueevidente et donc
“double patenting”. With respect to the intermit-  non brevetable par le brevet 803. Ainsidtiterpr’
tent and continuous drive claims, Cullen J. held, at  le brevet 734 ne contrevenait'ipéerdiction
p. 176, that: du «double brevet». Quant aux revendications rela-
tives a I'entrahement intermittent ea I'entrahe-
ment continu, le juge Cullen a conclu ceci, au
par. 110:

These two claims seem to describe two different, possi- Ces deux revendications sesohtendelix variantes
ble embodiments of the drive means of the invention. eudifffes possibles duecgnisme d’entraement de
According to this analysis, both intermitteartd contin- I'invention. Par coregjuent, des ptanismes d’entraé-
uous drive means are envisaged. It is even possible to ment intermtittentinu sont envisas. |l est me
include in this equation a drive means thdtath inter- possible d'ajoutea cetteequation un ra¢anisme d’en-
mittentand continuous. That is, one may have a “con- Ingaient qui soita la fois intermittent et continu.
tinuously intermittent” motion, where during the opera- Caslire qu'il peut y avoir un mouvement «intermit-
tion of the machine, the motion of the upper auger may tent continu» lorsque pendant le fonctionnement de la
continuously be driven or rotated in intermittent pauses machine, la chemesgestgmise en rotation effec-
or spurts. [Emphasis in original.] tue, de naaricontinue, des &ts ou des aetérations
intermittents. [En italique dans l'original.]

With respect to infringement, the trial judge En ce qui concerne la contrefm, le juge de
concluded that the appellants’ machines did peeeihstance aetid® que les machines des
infringe the flex vane monopoly including both the  appelantes contrevenaient au monopole de l'ailette
intermittent drive claims and the “continuous flexible et qu'elles contrefaisaient notamment tant
drive” claims. As to whether the upper auger was les revendications relati\egrahement inter-
made to rotate continuously in the GE tub, he said,  mittent que celles retativestrahement con-
at p. 176: tinu». Quard Savoir si la chemise seipéureetait

corgue pour tourner continuellement dans la cuve
de GE, il a dit, au par. 110:

...l donot believe that the plaintiffs’ argument about Je ne crois [...] pas que I'argument des demanderesses
the motion of the upper portion of the defendants’ agita- concernant le mouvement de la parieursuple
tor goes to the heart of the matter. It is not necessary to I'agitateuefderlefesses reté un caraere crucial
show that the drive in the medium or light load is gualtiissue du litige. Il n'est paseséessaire de mon-
strictly continuous. As long as the movement is not spo- trer que I'eetngnt, dans le cas des lessives petites
radic, it may very well have been contemplated to fall ou moyennes, est strictement continu. Tant qu'il n’est
within the scope of the claims of the invention. To my pas sporadique, le mouvemenepédiienetre envi-
mind, this is the type of motion — and not a strictly  esg@r les revendications de l'invention. Selon moi,
continuous motion — that was demonstrated in c’est ce genre de mouvement — et non un mouvement
Mr. Werner’s videotaped evidence. strictement continu — qui atiguobserg pendant le
visionnement de la bande ed renfermant leethoi-
gnage de M. Werner.
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Accordingly, he held the continuous drive Il a donc jug que les revendications relatives 28

claims to be infringed. In the result, he gave judg-  I'entraient continu avaiemté contrefaites. En

ment for Whirlpool with an injunction against the efuhitive, il a don® gain de causa Whirlpool en

appellants’ future infringement of the '734 patent elivdant une injonction interdisant toute contrefa-

plus compensation for past infringement by way ofcon future du brevet 734 par les appelantes, en plus

damages or an accounting of profits, as the respon-  de lui accorder une iedmuaiforme de dom-

dents may elect. mages-énts ou de remise des profits pour con-
trefacon angrieure, au choix des intees.

2. Federal Court of Appeal (1999), 85 C.P.R. (3d)  2our d'appel féedérale, [1999] A.C.F. R 84
129 (QL)

The appellants did not appeal the dismissal of its Les appelantes n’ont pas integetppel contre le 29
claim for a declaration of invalidity of the '803 pat-  rejet de leur demande=claration d’invalidi&
ent, and specifically disclaimed in its notice of du brevet 803, et elles ont eerapoésament,
appeal any challenge to Cullen J.’s ruling that the  dans leur avis d’appalite contestation de la
'803 patent was not infringed. No cross-appeal wasecisin du juge Cullen que le brevet 803 n’'avait
taken by the respondents on the '803 infringement  g#scontrefait. Les intimés n'ont interjet’
ruling. Accordingly, the only issues in play were  aucun appel incident contexisiali portant sur
the validity and infringement of the '734 patent. la contmfiadu brevet 803. Par catgient, les
seules questions en jetaient la validit"et la con-
trefagon du brevet 734.

With respect to onus, Stone J.A. noted the trial En ce qui concerne le fardeau de la preuve, RO
judge had erred in saying that passage of time  juge Stone a sogligrie juge de preare ins-
without challenge created a “heavy onus” on the  tance avait eu tort d’affirmer getil€abulE
party attacking the validity of a patent. However, sans qu'il y ait eu contestation avait pour effet
in reading the trial judgment as a whole, he  dimposer un «lourd fardeau de peclavpartie
accepted that the trial judge had in fact applied the  contestant laevaidit'brevet. Toutefois, ags”
proper civil standard on a balance of probabilities.  avoir lu I'ensemble decisiati du juge de pre-

miere instance, il a reconnu que ce dernier avait en
fait appliglé la norme de preuve appra®ien
matiére civile, celle de la ppondrance des pro-
babilités.

With respect to the validity of the '734 patent, Quanta la validig du brevet 734, le juge Stone adl
Stone J.A. rejected the attack based on double pat- e fejetntestation fores” sur le double brevet. Il
enting. He held that double patenting requires that a conclu que le double brevet exigeait que les
the claims of the later patent be conterminous with  revendications dued®ndrevet et celles du
the claims in the earlier patent, or that the latter is  premier brewvetident ou que le dewine bre-
an obvious and uninventive extension of the for-  vet soit un prolongemielent et non inventif du
mer. Neither was the case here. He also rejected  premier breveet&iepas le cas en l'esge. |l
the attacks based on covetousness and affirmed theegalament rejetles contestations foads sur les
validity of the '734 patent. EES trop ambitieuses et confenfa validig du

brevet 734.

Stone J.A. upheld the trial judge’s finding that Le juge Stone a maintenu la conclusion du jug%2
the flexible vanes fitted to the agitators of the GE = de prFmmiinstance que les ailettes flexibles
machines infringed the '734 patent. With respect to eefixaux agitateurs des machines de GE contre-
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faisaient le brevet 734. Quiantontrefagn des
revendications relaivdsehtrahement con-
tinu»et® énfrigué par la conclusion du juge de
pegmiinstance (au par. 193) que «la chemise
esigpire [peut] faire I'objet d’'un mouvement de
rotation unidirectionnel continu, tout en effectuant
destarimitermittents». Les juges de la Cour
d’appefifdle ont visiona’la bande vied rela-
tive au fonctionnement de I'agitatedwuble
effet, qui aEisoumise en preuve, et ont conclu
gue «le mouvement du composanusugl
produit des appelantes en acti@semcteprde
lessives petites et moyeetadts continu»
(par. 32). Ka¢gconclusiorequivoque du juge
de prerare instance, le juge Stone a affrndu
par. 32, que «le mouvemengrdonte par la pece
parle de lui-neme». En dfinitive, le jugement de
premgre instance até confirn€ et I'appel rejat’

infringement of the “continuous drive” claims, he
was puzzled by the trial judge’s finding, at p. 194,
that “the upper auger can be continuously rotated,
albeit in intermittent pauses, in one direction”. The
members of the Federal Court of Appeal viewed
the videotaped evidence of the dual action agitator
in operation and concluded that “the motion of the
upper element of the appellants’ product while
working under medium and light load conditions
was continuous” (pp. 141-42). Notwithstanding the
equivocal conclusion reached by the trial judge,
Stone J.A. said (at p. 142) that “the motion shown
on the exhibit speaks for itself”. In the result, the
trial judgment was upheld and the appeal dis-
missed.

lll. Relevant Statutory Provisions lll. Les dispositiomgiklatives pertinentes

As the patents in suit were issued prior to Octo- Etant done” que les brevets en cause et&
ber 1, 1989, the provisions of the fornfeatent  délivrés avant le & octobre 1989, les dispositions
Act apply. The relevant sections of tRatent Act,  de I'anciennd_oi sur les brevets s'appliquent. Les
R.S.C., 1985, c. P-4, provide as follows: dispositions pertinentes dei kur les brevets,

L.R.C. (1985), ch. P-4, sont les suivantes:

SECTION 34. [SPECIFICATION] ARTICLE 34. [MEMOIRE DESCRIPTI}

(1) An applicant shall in the specification of his
invention

(1) Dans Enmoire descriptif, le demandeur:

(a) correctly and fully describe the invention and its
operation or use as contemplated by the inventor;

a) décrit d'une fapn exacte et comgié I'invention et
son application ou exploitation, telles que les a con-
cues linventeur;

(b) set out clearly the various steps in a process, or b) expose clairement les diverses phases d'un pro-
the method of constructing, making, compounding or ed¢ou le mode de construction, de confection, de

using a machine, manufacture or composition of mat-
ter, in such full, clear, concise and exact terms as to
enable any person skilled in the art or science to

composition ou d'utilisation d’'une machine, d'un
objet manefactwfun compasde maties, dans
des termes complets, clairs, concis et exacts qui per-

mettenttoute personne ves dans l'art ou la
science dewm¢ H&hvention, ou dans I'art ou la
science qui s’en rapproche le plus, de confectionner,
construire, composer ou utiliser I'objet de l'invention;

which it appertains, or with which it is most closely
connected, to make, construct, compound or use it;

¢) s'il s’agit d'une machine, en explique le principe et
la meilleuremmatunt il a cory I'application de
ce principe;

(o) in the case of a machine, explain the principle
thereof and the best mode in which he has contem-
plated the application of that principle;

(d) in the case of a process, explain the necessary d) s'il s'agit d’'un pro&€d, explique la suite ates-
sequence, if any, of the various steps, so as to distin- saire, éeleéant, des diverses phases du pdd¢”
guish the invention from other inventions; and deofaq distinguer l'invention d’autres inventions;
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(e) particularly indicate and distinctly claim the part, €) indique particugrement et revendique distincte-

improvement or combination that he claims as his ment la partie, le perfectionnement ou la combinaison
invention. gu’il Bclame comme son invention.
(2) Claims to be stated distinctly — The specification (2Revendications — Le mémoire descriptif se ter-

referred to in subsection (1) shall end with a claim or mine par une ou plusieurs revendications exposant dis-
claims stating distinctly and in explicit terms the things tinctement et en termes explicites les choses ou combi-
or combinations that the applicant regards as new and in naisons que le demandeznecoosiche nouvelles et

which he claims an exclusive property or privilege. dont il revendique la ptmi le priviege exclusif.
SECTION 36. [PATENT FOR ONE INVENTION ONLY] ARTICLE 36. [BREVET POUR UNE SEULE INVENTION
(1) A patent shall be granted for one invention only (1) Un brevet nesfreuaécord ‘que pour une seule

but in an action or other proceeding a patent shall not be invention, mais dans une instance ou edtne,proc”
deemed to be invalid by reason only that it has been un brevet netpederiu pour invalide du seul fait
granted for more than one invention. gu’ie accore” pour plus d’une invention.

SECTION 44. [WHAT PATENT SHALL CONTAIN AND ARTICLE 44. [TENEUR ET EFFET DU BREVE}
CONFER

Every patent granted under this Act shall contain the Tout brevet aceardertu de la psente loi con-
titte or name of the invention, with a reference to the tient le titre ou nom de linvention, avec renvoi au
specification, and shall, subject to the conditions pre- emwife descriptif, et accorde, soesefve des condi-
scribed in this Act, grant to the patentee and his legal tions prescrites daasdat@ioi, au brevetéta ses
representatives for the term therein mentioned, from the eseptantsdgaux, pour la de€ y mentioneé,a par-
granting of the patent, the exclusive right, privilege and tir de la date de la concession du brevet, le droit, la
liberty of making, constructing, using and vending to fareltle priviege exclusifs de fabriquer, construire,
others to be used the invention, subject to adjudication exploiter et vardieaitires, pour qu’ils I'exploitent,
in respect thereof before any court of competent juris- I'objet de linvention, sauf jugement eod @sp un
diction. tribunal compfent.

SECTION 45. [FRESUMPTION OFVALIDITY ] ARTICLE 45. [PRESOMPTION DE VALIDITE]

Every patent granted under this Act shall be issued Tout brevet aceardertu de la psente loi est
under the signature of the Commissioner and the seal ofelivr&’sous la signature du commissaire et le sceau du
the Patent Office, shall bear on its face the date on Bureau des brevets. Le brevat ggofce la date
which it is granted and issued and shall thereafter, in tha laquelle il aett accoré” et dlivré, et il est par la
absence of any evidence to the contrary, be valid and suite, sauf preuve contraire, valide et acquis au titulaire
avail the grantee and his legal representatives for the a ses re@Sentantseaux pour la @riode y mention-

term mentioned therein. er’
SECTION 46. [TERM OF PATENT] ARTICLE 46. [DUREE DU BREVET]
The term limited for the duration of every patent Laedude tout brevetetivré par le Bureau des bre-

issued by the Patent Office under this Act shall be sev- vets caomfeenta la pesente loi est limi#é a dix-
enteen years from the date on which the patent is sepa @ompter de la data laquelle le brevet est
granted and issued. accerét dlivré.

The relevant amended provision of tRatent La disposition pertinente de leoi sur les bre- 34

Act, R.S.C., 1985, c. P-4, as amended by S.Cvets, L.R.C. (1985), ch. P-4, mod#& par L.C.
1993, c. 15, provide as follows: 1993, ch. 1%vmit:
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SECTION 10. [INSPECTION BY THE PUBLIC]

(1) Subject to subsections (2) to (6) and section 20, all
patents, applications for patents and documents filed in
connection with patents or applications for patents shall
be open to public inspection at the Patent Office, under
such conditions as may be prescribed.

(2) Confidentiality period — Except with the
approval of the applicant, an application for a patent, or
a document filed in connection with the application,
shall not be open to public inspection before a confiden-
tiality period of eighteen months has expired.

(3) Beginning of confidentiality period — The confi-
dentiality period begins on the filing date of the applica-
tion or, where a request for priority has been made in
respect of the application, it begins on the earliest filing
date of any previously regularly filed application on
which the request is based.

IV. Analysis

A dispute over the internal workings of a wash-
ing machine is unlikely to fire everyone’s imagina-
tion but, as with many intellectual property dis-

putes, raises important legal issues and significant

financial stakes.

ARTICLE 10. [CONSULTATION DES DOCUMENT$

(1) ®=esve des paragraphes 82{6) et de I'ar-
ticle 20, les brevets, demandes de brevet et documents
rekatdfeux-ci, épo€s au Bureau des brevets, peu-
vertrteyconsulis aux conditionseglementaires.

(2)ériode de non-consultation — Sauf sur autorisa-

tion du demandeur, une demande de brevet et les docu-

ments relatifelle-ci ne peuverdtfe consués avant

I'expiration d’ariede de dix-huit mois.

(3)Calcul de la période — La pgriode se calcula *

compter de la daggpdtedd’la demande de brevet ou,
si une demande de pritEipEsentead I'egard de
celle-ci, de la datepde dE la premdre demande

aigirement époge de fapn Eguliere sur laquelle
la demande de miest fondée.

IV. Analyse

Un litige qui porte sur le fonctionnement interne
d'une laveuse n’est probablement pas deanature °
stimuler I'imagination de tout le monde,amais °

l'instar de nombreux litiges ere atpropete

intellectuelle, il met en cause des questions juri-
diques

importantes et des enjeux financiers

majeurs.

Counsel for the respondents claims that his cli- L'avocat des intireés soutient que ses clientes

ents produced works of great ingenuity “if not
genius”, and that the three patents were properly
given in exchange for disclosure of these meritori-

ous inventions. Counsel for the appellants suggest

that while “dual action” washing machines repre-
sented a useful advance on the prior art, Whirlpool
was properly rewarded for its invention by the

ont ineed€s produits d'une grande argosit,

«voireed@xg et que les trois brevets @ -
aazgdlste titre en contrepartie de la divulga-
tion de ces inventaiteires. L'avocat des
appelantes indique que les laweusdsuble
effet» constituaient certes e pridgrpar rap-

Eode qui existait auparavant et que Whirlpool a

award of the '401 and '803 patents. Award of @&t Bien gcompensé pour son invention par la

third patent was excessive.

elifrance des brevets 401 et 803. Laelivdance

d’'un troiseme brevetfait cependant superflue.

It is common ground that the bargain between Il est reconnu que le marektonclu entre le bre-
the patentee and the public is in the interest of both e ekté public est dans It des deux parties

sides only if the patent owner acquires real protec-
tion in exchange for disclosure, and the public
does not for its part surrender a more extended
monopoly than the statutory 17 years from the date

seulement si le titulaire du brevet acquiert une pro-
tectewlle” enechange de la divulgation de son
invention et que, deotéoriecpublic ne lui
accorde pas un monopetanéxtd priode

of the patent grant (now 20 years from the date ofegalé de 17 ares partir de la date destivrance du

the filing of the patent application). A patentee
who can “evergreen” a single invention through

brevet (qui esbrhais de 20 amscompter de la
date €potdde la demande de brevet). Un bre-
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successive patents by the expedient of obvious or e get’peut «renouvelex pergtuitt» une seule

uninventive additions prolongs its monopoly inventioraagrd des brevets successifs obtenus

beyond what the public has agreed to pay. The pour des ajadénts ou non inventifs, prolonge

issue is whether Whirlpool's '734 patent falls into ~ son monopole aueteEe qui &% convenu par

that condemned category. le public. La question est de savoir si le brevet 734
de Whirlpool tombe dans cette egtrie interdite.

The centrepiece of the attack by the appellants Les appelantes ont contest validi€ du brevet i
on the validity of the '734 patent is that the '734 734 en faisant valoir essentiellement que ce brevet
patent constitutes “double patenting” because the  constituait un «double brevet» du fait que I'inven-
invention set out in its intermittent drive claims tiemon&e dans les revendications relativees °
corresponds with the invention set out in the I'em@aient intermittent correspondait celle
claims of the earlier '803 patent. Alternatively, it enoh&e anttieurement dans les revendications du
was said that the use of flex vanes was well under-  brevet 803. Ellestartdar subsidiairement que
stood in the washing machine business from the l'usage d’ailettes flegthiedien compris dans
1960s onward, and even if the '803 patent contem-  l'industrie des laveuses depuisetss Gihret
plated (as held by the trial judge) only rigid vanes  quemmsi le brevet 803 visait uniquement les
on the lower oscillator, the use of flexible vanes ailettes rigidegesitisur I'oscillateur ieffieur
was an obvious and non-inventive variation that  (comme I'a conclu le juge deepeimétance),

did not warrant patent protection. Either way, they  I'utilisation d'ailettes flexibles constituait une
say, the '734 patent is invalid. variameidente et non inventive qui neentait
pas d8tre proggee par un brevet. Les appelantes
affirment que, d'une maeie ou d'une autre, le
brevet 734 est invalide.

The source of the error in the courts below, Selon les appelantes, I'erreur commise dans E
according to the appellants, is the approach to  cours d’instarméeinE €sulte de la ethode
claims construction which the Federal Court has  d'intghidn des revendications que la Cour
developed based initially on a misunderstandingedéféle aetablie en fonction d’'une mauvaise com-
and misapplication of the “purposive construction” elgghsion et d’'une mauvaise application de la
approach formulated by the House of Lords in etmode d'«interptation €léologique» formudé
Catnic Components Ltd. v. Hill & Smith Ltd.,, par la Chambre des lords dans EarCatnic Com-
[1982] R.P.C. 183. The appellants say @anic  ponents Ltd. ¢. Hill & Smith Ltd., [1982] R.P.C.
decision “has had a detrimental impact throughout =~ 183. Les appelantes disent qu€dtarc’[TRA-
the Commonwealth jurisdictions, and in particularbucTION] «a eu un effet gjudiciable dans tous les
to a proper understanding of the common law of  pays du Commonwealth, notamment en ce qui a
claim construction in Canada”. The appellants taala ‘bonne comphiension de lintergtation
invite the Court to reject th€atnic approach, and  des revendications en common law au Canada».
to overrule the Federal Court cases that follow it, Elles invitent notre &€aajeter la rathode de
particularlyEli Lilly & Co. v. O'Hara Manufactur-  l'arrét Catnic et a renverser les etisions de la
ing Ltd. (1989), 26 C.P.R. (3d) 1 (F.C.A)). In this  Coaddfale qui I'ont suivi, notamment |'atEli
respect, however, | agree with the observation oLilly & Co. c. O'Hara Manufacturing Ltd. (1989),
William L. Hayhurst, Q.C., that “[pJurposive con- 26 C.P.R. (3d) 1 (C.A.F.). Cependant, je suis d'ac-
struction is nothing new, though Lord Diplock is  coad;e propos, avec I'observation de William L.
credited with first using the expression in patent  Hayhurst, c.r., selon laqurilte)ETION] «[I]'in-
cases” (see Hayhurst, “The Art of Claiming and tetgtion €léologique ne constitue rien de nou-
Reading a Claim” inPatent Law of Canada veau, néme si on attribua lord Diplock la pre-
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(1994), edited by G. F. Henderson, Q.C., at
p. 193).

enmiltilisation de cette expression en pratide

brevets» (voir Hayhurst, «The Art of Claiming and

Reading a Claim», danBatent Law of Canada
(1994), pubk par G. F. Henderson, c.i, la
p. 193).

40 The appellants, however, invite the Court to

return to what they call a “plain and unambiguous”
meaning approach to claims construction. The
plain and unambiguous meaning of the word
“vane” in the '803 patent, they say, is satisfied by
either a flex vane or a rigid vane. Adoption of the
Catnic “purposive construction” approach at the

Les appelantes invitent toutefois notre Caur °
revanie ‘qu’elles appellent laatiiode du sens
«clair et net» earendtinterpetation des reven-
dications. Selon elles, le mot «ailette»datils”
le brevet 888gmeé clairement et nettement
autant une ailette flexible qu’une ailette rigide. Le
recaadinterp@tation €léologique» de I'aaf

initial stage of claims construction injects factualCatnic a I'etape initiale de lintergtation des

issues that are more appropriately left to the
infringement analysis. If the attack on the validity

of the '734 patent fails, the appellants seek a rever-

sal of the finding that they infringed the “continu-
ous drive” claims of the '734 patent. They do not
dispute infringement of the “intermittent” drive

claims.

revendications fait intervenir des questions de fait
gu'il est plus appogexaminer dans le cadre
de l'analyse portant sur la comtrieés, appe-
lantes demandent que, erecasdde la contes-
tation de la walitlit brevet 734, la conclusion
gu’elles ont contrefait les revendications du brevet

734 relativea I'«entrahement continu» soit infir-

mée. Elles ne nient pas qu'il y a eu contcefades
revendications relatives I'entrahement «intermit-
tent».

41
following issues:

1. What are the relevant principles of patent
claims construction?

2. Do the claims of the '803 patent, properly
construed, include flexible vanes?

3. If the '803 patent claims properly construed

do not include flex vanes, is the '734 patent nev-

ertheless invalid because of double patenting?

4. If not, are the appellants liable for infringe-
ment of the “continuous drive” claims?

1. The Principles of Patent Claims Construction

42
by s. 34 of thePatent Act. The first part is a “dis-

closure” in which the patentee must describe the

These arguments resolve themselves into the Ces arguments seesiment aux questions sui-
vantes:

1. Quels sont les principes applicables en
matie d’interpetation des revendications d’'un
brevet?

2. Les revendications du brevet 803, correcte-
ment inte®es, incluent-elles les ailettes
flexibles?

3. Si les revendications du brevet 803, correcte-
ment i@g®, n'incluent pas les ailettes
flexibles, le brevet 734 emtihoins invalide

pour cause de double brevet?

4. Dans daative, les appelantes sont-elles
responsables de cooatrefdes revendications
relativesa I'«entrahement continu»?

1. Les principes d'interprétation des revendica-

tions d'un brevet

The content of a patent specification is regulated Le contenu du mrnoire descriptif d’'un brevet

esedi par l'art. 34 de ld.oi sur les brevets. La
@enpartie est une «divulgation» dans laquelle
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invention “with sufficiently complete and accurate  le brevabit fournir une description de l'inven-
details as will enable a workman, skilled in the art  tion «comportantetadsdassez complets eepr’
to which the invention relates, to construct or use  cis pour qu’un ouvrieg, dans’I'art auquel I'in-
that invention when the period of the monopoly  vention appartient, puisse construire ou exploiter
has expired”Consolboard Inc. v. MacMillan Bloe-  l'invention apes la fin du monopole»Consol-
del (Sask.) Ltd., [1981] 1 S.C.R. 504, at p. 517. board Inc. c. MacMillan Bloedel (Sask.) Ltd.,
The disclosure is thguid provided by the inventor  [1981] 1 R.C.S. 584a’p. 517. La divulgation est
in exchange for thquo of a 17-year (now 20-year) ce que linventeur fournit en contrepartie d'un
monopoly on the exploitation of the invention. The  monopole de 17 ans (maintenant 20 ans) sur I'ex-
monopoly is enforceable by an array of statutory  ploitation de I'invention. On peut faire respecter le
and equitable remedies and it is therefore impor-  monopole au moyen de toute une gamme de
tant for the public to know what is prohibited and  recours en droit equety, de sorte qu'il importe
where they may safely go while the patent is still que le public sache ce qui est interdit et ce qu'il
in existence. The public notice function is per-  peut faire sans risque lorsque le brevet est encore
formed by the claims that conclude the specifica- en vigueur. Les revendications qui concluent le
tion and must state “distinctly and in explicit terms emmwire descriptif servent d'avis public et doivent
the things or combinations that the applicantenoncer «distinctement et en termes explicites les
regards as new and in which he claims an exclu- choses ou combinaisons que le demandeur consi-
sive property or privilege” (s. 34(2)). An inventor eréd’comme nouvelles et dont il revendique la pro-
is not obliged to claim a monopoly on everything efiriou le priviege exclusif» (par. 34(2)). L'in-
new, ingenious and useful disclosed in the specifi-  venteur n’est pas tenu de revendiquer un monopole
cation. The usual rule is that what is not claimed is  surdiéntént nouveau, irgiieux et utile qui est
considered disclaimed. divulgudans le mmoire descriptif. Laagle habi-
tuelle veut que ce qui n'est pas revendicgdit
consicré comme ayant fait I'objet d’'une renoncia-
tion.

The first step in a patent suit is therefore to con- Dans des poursuites en neati‘de brevet, la pre- 43

strue the claims. Claims construction is antecedent eradtape consiste dorinterpgter les revendi-
to consideration of both validity and infringement  cations. L'intetqion des revendications epr”
issues. The appellants’ argument is that these twoede c’examen des questions de vadidit de
inquiries — validity and infringement — are dis- contmfa, Les appelantes font valoir que ces
tinct, and that if the principles of “purposive con-  deux examens — celui de lae@tdiglui de la
struction” derived fronCatnic are to be adopted at  contredm, — sont distincts, et que si les prin-
all, they should properly be confined to infringe-  cipes d'«inetgiiron €léologique» dcoulant de
ment issues only. The principle of “purposive con-  Ba@atnic doiventetre adoms, leur application
struction”, they say, has no role to play in the  d@bielimite aux questions de contrefa, Les
determination of validity, and its misapplication is  appelantes affirment que les principes d'einterpr’
fatal to the judgment under appeal. tatiei®dlogique» n’ont aucurolg a jouer dans
la détermination de la validitet que leur applica-
tion errorée est fatale au jugement qui fait I'objet
du p®sent pourvoi.

It is true that inCatnic itself there was no attack Il est vrai que, dans I'affair€atnic elle-méme, 44

on the validity of the patent. The litigation turned la vadiditi brevet réfait pas contes€. Le litige
on issues of infringement. The patent in issue dealt  portait sur des questions decoonttefdrevet
with galvanized steel lintels for use in building en cause concernait des linteaux en acierealvanis’
construction. Lintels are structural members placed  esilidans la construction atlifices. Les lin-
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over openings such as doors and windows to sup-  teaux sontedes g charpente pis au-des-
port the building above. The patent taught an inge- sus des ouvertures, comme les portes et les
nious new type of lintel of sheet metal bent into a efees, afin de soutenir la construction eup’
box-like “lazy Z" shape that was light to handle rieure. Le breeetidait un type nouveau et ieg”
and inexpensive to manufacture. The defendant nieux de linteau coatituprofig en tle pliée
knew of the plaintiff's product but was not familiar  en forme de Z akomiiétait facilea manipuler
with the plaintiff's patent. The claims (of which et pewtnix a fabriquer. La dfenderesse con-
they were unaware) taught that the lintel must have  naissait le produit de la demanderesse, mais elle
“a second rigid support member extending verti- etait pas bien renseiga’sur le brevet de cette
cally from or from near the rear edge of the first  demni’Les revendications (dont elle ignorait
horizontal plate” (p. 188 (underlining added; ital-  I'existence) indiquaient que le linteau devait com-
ics in original deleted)). Vertical alignment would  porteRADUCTION] «une deuxéme membrure de
maximize the load-bearing capacity. For reasons  soutien rigide verticaleeappuyle bord aeie
unrelated to patent avoidance, the rigid support de la premlaque horizontale, ougsrde celui-
member in the defendant's product was inclined ci» (p. 188 (soulignemeng;aitlijues dans
about eight degrees off vertical. The trial judge  I'original omis)). L'alignement vertical maximise-
concluded that there was no literal infringement  rait la force portante. Pour des raisons n’ayant rien
because the support did not extend precisely “vera voir avec la contrefan du brevet, la membrure
tically”, but that, since there was no material dif- de soutien rigide que comportait le produit de la
ference in function of the component part, there efedderessetait inclirde d’environ huit degs
was, viewing the defendant’s lintel as a whole, par rapport au plan vertical. Le juge der@remi’
infringement of the “pith and marrow” of the instance a conclu qu’il n’y avait aucune contrefa-
plaintiff's invention. The trial judge was reversed con,au sens ligral puisque la membrure de soutien
by a majority in the Court of Appeal but was sub- etalf pas exactement «verticale», maisetarit
sequently avenged by restoration of his judgment  dapuiil n'y avait aucune diéifence importante
by a unanimous House of Lords. Lord Diplock’'s  dans la fonction du composant, il y avait contrefa-
description of purposive construction was as fol-con de I'«essence» de l'invention de la demande-
lows, at pp. 242-43: resse si on coesdlf 'ensemble du linteau de la
défenderesse. La Cour d'appal & majori€ a
infirme la dcision du juge de presré instance
qui a, par la suitegté rétablie par la Chambre des
lords @ l'unanimig. Lord Diplock a dcrit ainsi
l'interprétation €léologique, aux pp. 242 et 243:

My Lords, a patent specification is a unilateral state- TRADUCTION] Vos Seigneuries, le emoire descriptif
ment by the patentee, in words of his own choosing, d’'un brevet estegtaation unilafale du brevet
addressed to those likely to have a practical interest in faite dans ses propres mots et s'ad@ssapt Sont
the subject matter of his invention (i.e. “skilled in the susceptibles d’avoir erétintoncret dans I'objet de
art”), by which he informs them what he claims to be son invention (@@t qui sont «vees dans I'art»),
the essential features of the new product or process for par laquelle il les informe de cectpuidgiré les
which the letters patent grant him a monopoly. It is car@tiques essentielles du nouveau produit ou du
those novel features only that he claims to be essential nouveaukppmir lequel les lettres patentes lui con-
that constitute the so-called “pith and marrow” of the erefit un monopole. Ce sont seulement les nouvelles
claim. A patent specification should be given a purpo- carnattjues qu'il petend essentielles qui constituent
sive construction rather than a purely literal one derived ce gu'on appelle I'essence» de la revendication. Le
from applying to it the kind of meticulous verbal analy- emmire descriptif d’'un brevet doit recevoir une inter-
sis in which lawyers are too often tempted by their train- etgtidon €léologique plutt que Il'interpetation pure-
ing to indulge. The question in each case is: whether meeraligt @coulant du genre d’analyse terminolo-
persons with practical knowledge and experience of the gigecut€use que les avocats sont trop souvent
kind of work in which the invention was intended to be  a@sndie faire en raison de leur formation. La question
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used, would understand that strict compliance with a qui se pose dans chague cas est la suivante: les per-
particular descriptive word or phrase appearing in a sonnes ayant une connaissance etrigmeexpa-

claim was intended by the patentee to be an essential tiques du genre de travail auquel l'inventioreest destin”
requirement of the invention so thay variant would  a servir comprendraient-elles que le brewatulait que

fall outside the monopoly claimed, even though it could lintegaion stricte d’'une expression ou d'un mot
have no material effect upon the way the invention descriptifs particuliers figurant dans une revendication
worked. [Emphasis in original.] constitue une condition essentielle de l'invention, de

mangrea ce queoute variante soit exclue du monopole
revendiqe méme s'il se peut quelle n'ait aucun effet
important sur la fegn dont I'invention fonctionne. [En

italique dans l'original.]

The key to purposive construction is therefore L'interprétation €léologique repose donc sur®
the identification by the court, with the assistance  I'identification par la cour, avec l'aide du lecteur
of the skilled reader, of the particular words or  eedsins I'art, des mots ou expressions particu-
phrases in the claims that describe what the inven-  liers qui sonesutilasis les revendications pour

tor considered to be the “essential” elements of hisecritk ce qui, selon I'inventeur, constituait &é-
invention. This is no different, | think, than the = ments «essentiels» de son invention. J'estime que
approach adopted roughly 40 years earlier by Duff  cettthode n'est pas ddfente de celle que le
C.J. inJ. K. 9mit & Sons, Inc. v. McClintock, juge en chef Duff avait adaggs” environ 40 ans
[1940] S.C.R. 279. The patent in that case related  auparavant daesJ'ar"Smit & Sons, Inc. c.
to a method of setting diamonds in devices such aslcClintock, [1940] R.C.S. 279. Le brevet dans
rotary drill bits for earth boring. Duff C.J., citing  cette affaire concernait uethade d’inggration
the earlier jurisprudence, put the focus on the des dianaadts magtiel comme les épans de
inventor's own identification of the “essential” foreuse rotative. Citant la jurisprudenegeamé,
parts of his invention, at p. 285: le juge en chef Duff a mis I'accent sur I'identifica-
tion, par l'inventeur lui-refne, des parties «essen-
tielles» de son inventiorg la p. 285:

Obviously, the invention, as described by the inventor  TRAJUCTION] Evidemment, linvention erite par
himself, involves the use of air suction to hold the linventeur lairma”comporte le recouss la succion
diamonds in place while the molten metal is being intro- d’air pour maintenir les diamants en place pendant que
duced into the mold. There can be no doubt, in my d&hiéndu est introduit dans le moule. Il N’y a aucun
mind, that as the inventor puts it, that is an essential part doute dans mon esprit que, comme l'inventeur I'indique,
of his process. That part of his process is clearly not cela constitue une partie essentielle deedénliproc”
taken by the appellants. Adapting the language of Lord est clair que les appelantes ne se sont pascafipropri’
Romer, it is not the province of the court to guess what partie de sadpré&wur reprendre les termes de lord
is and is not of the essence of the invention of the Romer, il n'appartiert lpasour de deviner ce qui
respondent. The patentee has clearly indicated that the fait partie et ce qui ne fait pas partie de I'essence de I'in-
use of air suction at that stage of the process is an essen- vention de I'leilrevet’a clairement indiquque
tial, if not the essential, part of the invention described l'utilisation de la succioradtaitteetape du praad
in the specification. [Emphasis added.] constitue une partie essentielle, voire la partie essen-
tielle, de l'invention écrite dans le erhoire descriptif.
[Je souligne.]

To the same effect is the judgment of Thorson P. Le jugement du @sident Thorson darMdcPhar 46

in McPhar Engineering Co. of Canada v. Sharpe  Engineering Co. of Canada c. Sharpe Instruments
Instruments Ltd., [1956-60] Ex. C.R. 467, at Ltd., [1956-60] R.C. de E. 467,a la p. 525, va
p. 525: dans le erhe sens:

Thus it is established law that if a person takes the TRAOUCTION] Il est doncetabli en droit que si une
substance of an invention he is guilty of infringement personne s’approprie I'essence d’'une invention, elle est
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and it does not matter whether he omits a feature that is coupable de contetfd est sans importance qu’elle

not essential to it or substitutes an equivalent for it. omette une erstgtie qui n'est pas essentiche °

[Emphasis added.] l'invention ou qu’elle la remplace paeéméntequi-
valent. [Je souligne.]

The “essential” elements approach was estab- La méthode de&léments «essentiels»eté éta-
lished in earlier English cases suchMarconi v.  blie dans desetisions anglaises anciennes comme
British Radio Telegraph and Telephone Co. (1911), Marconi c. British Radio Telegraph and Telephone
28 R.P.C. 181 (Ch. D.), at p. 217, referred to byCo. (1911), 28 R.P.C. 181 (Ch. D4, la p. 217,
Duff C.J. inJ. K. Smit, supra, and more recent pre-  menti@ampar le juge en chef Duff dans letrr”
Catnic decisions in that country such Beming-  J. K. Smit, précité, et dans des ats anglais plus
ham Sound Reproducers Ld. v. Collaro Ld., [1956] ©cents rendus amieurementa’” I'arrét Catnic,
R.P.C. 232 (C.A.), an®. Van Der Lely N.V. v.  notamment les agtsBirmingham Sound Reprodu-
Bamfords Ltd., [1963] R.P.C. 61 (H.L.), where cersLd. c. Collaro Ld., [1956] R.P.C. 232 (C.A.),
Lord Reid, dissenting on the result, said at p. 76: C.efan Der Lely N.V. c. Bamfords Ltd., [1963]
“you cannot avoid infringement by substituting an  R.P.C. 61 (H.lu)load Reid, dissident quant au
obvious equivalent for an unessential integer” esultat, a ditala p. 76: TRADUCTION] «on ne peut
(emphasis added). pasiter la contrefegn en rempleant un compo-

sant non essentiel par wementequivalentevi-
dent» (je souligne).

The Catnic analysis therefore was not a depar- L’analyse faite dans I'aet"Catnic ne sEcartait
ture from the earlier jurisprudence in the United donc pas de la jurisprudeneeewst” du
Kingdom or in this country. It is no disrespect to  Royaume-Uni ou de notre pays. Il n'est pas irres-
Lord Diplock to suggest that at least to some  pectueux envers lord Diplock d'affirmer qu’il a
extent he poured some fine old whiskies into a new esqmé” dans un nouvel emballage un bon vieux
bottle, skilfully refined the blend, brought a fresh  produit qu'il a habilememrtiaré et auquel il a
clarity to the result, added a distinctive label, and  appésiquette encore plus claireRADUCTION]
voila “purposive construction”. Ii€atnic, as in the  «intergtation €léologique». Dans I'aet"Catnic,
earlier case law, the scope of the monopoly comme dans la jurispruderdeuaef ce sont
remains a function of the written claims but, as les revendicagicnites qui pecisent la pogé du
before, flexibility and fairness is achieved by dif- monopole, mais comme auparavant, on obtient la
ferentiating the essential features (“the pith and  souplessegeiien difErenciant les caramtis-
marrow”) from the unessential, based on a knowl-  tiques essentielles («I'essence») de celles qui ne
edgeable reading of the whole specification sont pas essentielles, au moyen d’'unedéiture
through the eyes of the skilled addressee ratheee de I'ensemble duamioire descriptif par la per-
than on the basis of “the kind of meticulous verbal  sonneegedsins I'arta’qui il s'adresse plat”
analysis in which lawyers are too often tempted by  qu’au moyen du «genre d’analyse terminologique
their training to indulge” Catnic, supra, p. 243). neticuleuse que les avocats sont trop souvent

tenes de faire en raison de leur formatio®at¢
nic, précité, a la p. 243).

As stated, the Federal Court of Appeal applied Comme nous l'avons vu, la Cour d'appebd-
the “purposive construction” approach to claims rale a applifu méthode de I'«intermtation
construction inO’'Hara, supra, and, with respect, | etéologique»a’l'interprétation des revendications
think it was correct to do so. The appellants’ argu- danst@rfara, précité, et, en touteaférence,
ment that the principle of purposive construction is  j'estime qu’elle a eu raison de le faire. L'argument
des appelantes voulant que le principe de l'inter-
prétation €léologique soit erramou ne s’applique
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wrong or applies only to infringement issues must
be rejected for a number of reasons:

(@) While Catnic, supra, dealt with infringe-
ment, the court had first to determine the scope
and content of the plaintiff's invention. Lord
Diplock was careful to relate his discussion of
the “essential” features to the wording of the
claims. It was these essential features considered
without reference to specific issues of validity
or infringement that constituted the “pith and
marrow of the claim”. He canvassed the possible
existence of “any variant” of a “particular
descriptive word or phrase appearing in a claim”
but was careful not to link his discussion of
claims construction to the particular variant in
the defendant’'s allegedly infringing lintel.
Indeed, for emphasis, he italicized the word
“any” in “any variant”. A patent must not of
course be construed with an eye on the allegedly
infringing device in respect of infringement or
with an eye to the prior art in respect of validity
to avoid its effect:Dableh v. Ontario Hydro,
[1996] 3 F.C. 751 (C.A.), at pp. 773-74. Claims
construction cannot be allowed to become a
results-oriented interpretation, but there is noth-
ing in Lord Diplock’s speech that would support
such an erroneous approach.

(b) Acceptance of the appellants’ argument
could result in a different claims construction

for the purpose of validity than for the purpose

of infringement (assuming purposeful construc-
tion is retained for infringement issues). How-

ever, it has always been a fundamental rule of
claims construction that the claims receive one
and the same interpretation for all purposes.

(c) The orthodox rule is that a patent “must be
read by a mind willing to understand, not by a
mind desirous of misunderstandingger Chitty

J. inLister v. Norton Brothers and Co. (1886), 3
R.P.C. 199 (Ch. D.), at p. 203. A “mind willing

gu'enamatife contrefapn doitetre reje¢” pour
un certain nombre de raisons:

a) Mme si I'aret Catnic, précité, portait sur la
cowwafda cour a d’abordud@terminer la
peetet le contenu de l'invention de la deman-
deresse. Lord Diplock a pris soin de lier son
analyse des essticfies «essentielles» au
elideB’revendications. &dient ces carast’
ristigues essentielles, earesdingépendam-
ment de questions pagtiesiide validéou de
combefagui constituaient I'«essence de la
revendication». Il a examattentivement la
possbitie I'existence de «toute variante»
«d’une expression ou d’'un mot descriptifs parti-
culiers figurant dans une revendication», mais il
a pris soin de ne pas lier son analyse de linter-
etation des revendicatiorssla variante parti-
calié que comportait le linteau soi-disant con-
trefait defémdEresse. En effet, il a mis en
italique le mot «toute» figurant dans I'expres-
sion «toute variante». |l neyadgmment pas
interp@ter un brevet en fonction duesgnisme
que l'oet@nd contrefait lorsqu’il est question
de contefaj en fonction de l'astiorité
lorsqu’il est question deejadifiit'd’eneviter
les eff@ableh c. Ontario Hydro, [1996] 3
C.F. 751 (C.A.), aux pp. 773 et 774. On ne sau-
rait permettre que l'interptation des revendica-
tions devienne une intelgEtion age sur des
résultats, mais rien dans les propos de lord
Diplock n’appuie une telle approche ereen’

b) L'acceptation de I'argument des appelantes
pourrait faire en sorte que l'iatatiori des
revendications lorsqu'il est question deevalidit”
soiedéfite de celle doee’lorsqu’il est ques-
tion de contmfag supposer que linterpia-
@ddotdgique soit retenue pour les questions
de cootrefaToutefois, uneegle fondamen-
tale d'irg@pon des revendications a tou-
jours voulu que les revendicationsoeé/ent une
seule et mame interpetationa toutes les fins.

c) Selord&erorthodoxe, un brevetHADUC-
TION] «doit étre lu par un espritedireux de
comprendre, et non pas par un espgidux de
ne pas comprendre», le juge Chitty dda®r
c. Norton Brothers and Co. (1886), 3 R.P.C. 199
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to understand” necessarily pays close attention (Ch. DIy p. 203. Un «espritedireux de
to the purpose and intent of the author. comprendrete pEcessairement une grande
attention au but et T'intention de I'auteur.

(d) Rejection of “purposeful construction” d) Le rejet de I'«intetption €Eléologique»

would imply the embrace of a purposeless signifierait I'adoption d’'uathede non fon-
approach that ignores the context and use to ee glir I'objet vie“ qui ne tiendrait pas compte

which the words are being put. Purposeless con- du contexte des mots et du sens qui leur est
struction was rejected by this Court long before a@onbinterp@tation non fondé sur l'objet

Catnic, supra, as inWilliams v. Box (1910), 44 vie” a €& reje€e par notre Cour bien avant
S.C.R. 1per Idington J., at p. 10: I'aet” Catnic, précitt, notamment dans l'at”

Williams c. Box (1910), 44 R.C.S. 1, le juge
Idington, a la p. 10:

If we would interpret correctly the meaning of any = TRADUCTION] Pour interpeter correctement le sens

statute or other writing we must understand what d’une loi ou d'un exriterious devons comprendre
those framing it were about, and the purpose it was l'intention deedasteurs et I'objet vis’[Je sou-
intended to execute. [Emphasis added.] ligne.]

(e) In fact, a patent is more than just “other writ- e) &ali#, un brevet est plus que simplement
ing”. The words of the claims are initially pro- «un aukeerit»>. Les mots utiliss dans les
posed by the applicant, but they are thereafter revendications sont d’abord eprqpms’le
negotiated with the Patent Office, and in the end demandeur, mais ils font par la suite I'objet de
are accepted by the Commissioner of Patents as egoaiations avec le Bureau des brevets, et

a correct statement of a monopoly that can prop- c’est, en fin de compte, le Commissaire aux bre-
erly be derived from the invention disclosed in vets qui les acaeptre” dénon& exact du

the specification. When the patent issues, it is an monopole quigmiltera bon droit de I'in-
enactment within the definition of “regulation” vention divulgudans le erhoire descriptif.

in s. 2(1) of thdnterpretation Act, R.S.C., 1985, Une foisetlvré, le brevet devient un texte eis”

c. I-21, which says: par laefihition du mot «eglement» contenue

au par. 2(1) de ldoi dinterprétation, L.R.C.
(1985), ch. I-21, qui se lit ainsi:

“regulation” includes an order, regulation, rule, rule egiement» RBglement proprement dit, edfet,

of court, form, tariff of costs or fees, letters patent, ordonnance, proclamatie®, &gle judiciaire ou
commission, warrant, proclamation, by-law, resolu- autegllement administratif, formulaire, tarif de
tion or other instrument issued, made or established droits, de frais ou d’honoraires, lettres patentes, com-

mission, mandat,esolution ou autre acte pris:
(a) in the execution of a power conferred by or under a) soit dans I'exercice d’'un pouvoir cam sous le

the authority of an Act, or egime d’'une loi édérale;

(b) by or under the authority of the Governor in b) soit par le gouverneur en conseil ou sous son auto-
Council; [Emphasis added.] eitJJe souligne.]

A patent must therefore be given such interpre- Il faut donc danner brevet une interptd-
tation according to s. 12 of tHeterpretation tion qui, selon l'art. 12 de lhoi d'interpréta-
Act “as best ensures the attainment of its tion, «soit compatible avec l&alisation de son
objects”. Intention is manifested in words, objet». L'intention est exgwimpar des mots
whose meaning should be respected, but words dont le senstdoiteSpeet” mais les mots
themselves occur in a context that generally pro- eam@s sont utilssS dans un contexte qui
vides clues to their interpretation and a safe- fourrétégdlement des indices quaat la
guard against their misinterpretation. P.-Até&" facon de les intergter ainsi qu’une protection

in The Interpretation of Legidation in Canada contre leur mauvaise integgation. Dangdnter-
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(3rd ed. 2000), puts the matter succinctly when
he writes, at p. 387, “Meaning flows at least
partly from context, of which the statute’'s pur-
pose is an integral element” (emphasis added).
To the same effect sé&zzo0 & Rizzo Shoes Ltd.
(Re), [1998] 1 S.C.R. 27, at para. 21. These prin-
ciples apply to claims construction by virtue of
the Interpretation Act.

(f) While the appellants express concern that
“purposive construction” may open the door to
extrinsic evidence of intent, as is the case with
certain types of extrinsic evidence in the United
States, neitherCatnic, supra, nor O'Hara,
supra, goes outside the four corners of the speci-
fication, and both properly limit themselves to
the words of the claims interpreted in the con-
text of the specification as a whole.

(g) While “purposive construction” is a label
introduced into claims construction lyatnic,
supra, the approach itself is quite consistent, in
my view, with what was said by Dickson J. the
previous year inConsolboard, supra, on the
topic of claims construction, at pp. 520-21:

We must look to the whole of the disclosure and the
claims to ascertain the nature of the invention and
methods of its performance\d@randa Mines Limited

v. Minerals Separation North American Corporation,
[1950] S.C.R. 36), being neither benevolent nor
harsh, but rather seeking a construction which is rea-
sonable and fair to both patentee and public. There is
no occasion for being too astute or technical in the
matter of objections to either title or specification for,
as Duff C.J.C. said, giving the judgment of the Court
in Western Electric Company, Incorporated, and
Northern Electric Company v. Baldwin International
Radio of Canada, [1934] S.C.R. 570, at p. 574,
“where the language of the specification, upon a rea-
sonable view of it, can be so read as to afford the
inventor protection for that which he has actually in
good faith invented, the court, as a rule, will endeav-
our to give effect to that construction”.

Not only is “purposive construction” consistent
with these well-established principles, it

prétation des lois (3¢ €d. 1999), P.-A. G I'ex-
pligue succinctement lorsauii] & la p. 490:
«Ce sescondle en partie du contexte de leur
utilisation, et I'objet de la loi fait pagtie int’
grante de ce contexte» (je souligne). Voir, dans
@ “sensRizzo & Rizzo Shoes Ltd. (Re),
[1998] 1 R.C.S. 27, au par. 21. Ces principes
s'appliquenta l'interprétation des revendications
en vertu de ld.oi d interprétation.

Bné" si les appelantes expriment la crainte
que [l'«inetqion €Eléologique» ouvre la
pateune preuve d'intention extriegue,
comme c’est le cas de certains types de preuve
extringque awktats-Unis, ni I'un ni l'autre des
etal€atnic et O'Hara, précits, n'exede les
limites denmoire descriptif, et les deux se
limitedioh droit au libed"des revendications
inter'dans le contexte de I'ensemble du
mémoire descriptif.

g)etie si elle est une appellation quieg -
appligtée a linterprétation des revendications

par éarCatnic, précitt, I'«interpetation
elétlogique» elle-mme est fort compatible,
selon moi, avec ce que le juge Dickson avait

affenranrée pecddente, dans I'aetTonsol-
board, précitt, au sujet de linterptation des
revendications (aux pp. 520 et 521):

Il faut cermid’ensemble de la divulgation et des
revendications ptmrmdier la nature de l'inven-
tion et son mode de fonctionnemeNbfanda Mines
Limited c. Minerals Separation North American Cor-
poration, [1950] R.C.S. 36), saretre ni indulgent ni
dur, mait plutCherchant une integtation qui
soit raisonnagjeitablea’ la fois pour le titulaire
du brevet et pour le public. Ce n'est pas le moment
ett®” trop rue”ou formaliste en matié d’opposi-
tions soit au titre oueawing” descriptif puisque,
comme le dit le juge en chef Duff, au nom de la Cour,
dans l'argt Western Electric Company, Incor porated,
et Northern Electric Company c. Baldwin Internatio-
nal Radio of Canada, [1934] R.C.S. 570a la p. 574:
TRAHUCTION] «quand le texte du emoire descriptif,
intetpde fapn raisonnable, peut se lire dedaa
accoaddiinventeur I'exclusivi€ de ce qu’il a
inventle bonne foi, la Cour, eregle @&rérale,
cherchea  mettre cette interptationa effet».

Non seulement I'«ing¢agion €léologique»
est-elle compatible avec ces principestdien -
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advances Dickson J.’s objective of an interpreta-
tion of the patent claims that “is reasonable and

blis, mais encore elle favorise I'atteinte de I'ob-
jectié \psr le juge Dicksona savoir une

fair to both patentee and public”. inteepafion des revendications de brevet qui
«soit raisonnable etquitablea’ la fois pour le

titulaire du brevet et pour le public».

h) Les appelantes laissent entendre que I'«inter-
efation €léologique» mine la fonction d’'avis

(h) The appellants suggest that “purposive con-
struction” undermines the public notice function

of the claims, and unfairly handicaps legitimate
competition. The trial judge, they say, was able
to salvage the '734 patent by narrowing the
scope of the word “vane” in the earlier '803 pat-
ent by a restrictive “purposive” construction.
However, purposive construction is usually criti-
cized by accused infringers for tending to
expand the written claims. In fact, purposive
construction can cut either way. Here it enabled
the appellants to escape infringement of the '803
patent. No doubt if the '734 patent had never
been granted, the appellants would now be
strongly advocating a narrow “purposive con-
struction” of the '803 patent, and of course the

public que remplissent les revendications et
entravean fagquitable la comgtition Iégi-

time. Selon elles, le juge dengrémstance a

pu sauver le brevet 734 en reecounaninter-

etafion «€léologique» restrictive pour limiter

la pertlu mot «ailette» utikstans le brevet
80Zdntir. Toutefois, les personnes aeas’

de conteefia reprochent habituellement’in-

&gbion Eléologique ddargir la portée des
revendicationites. En fait, I'interptation

elédiogique peut avoir deux effets @ifénts. En

Eespelle a permis aux appelantesvdgr la
contefadu brevet 803. Il ne fait aucun doute
que si le brevet 734 n'avait gténaisivre,

respondents would just as surely be advocating
the contrary position. Purposive construction is
capable of expanding or limiting a literal text, as
Hayhurst,supra, points out at p. 194 in words
that anticipate the trial judgment in this case:

les appelaatemigeraient aujourd’hui forte-
ment une «ietatn Eléologique» restric-
tive du brevet 803 et, naturellement, il est tout
aussi certain que les éstinpeconiseraient le
point de vue contraire. L'ietatipri €léolo-
gique est susceptible eldrgir ou de limiter la
portte d'un texte, comme Hayhursbc. cit., le
souligne,a’la p. 194, dans des mots qui laissent
présager le jugement de prare’instance rendu
en l'esgece:
Purposive construction may show that something that TRAQUCTION] L’interprétation €léologique est sus-
might literally be within the scope of the claim was ceptible denalitrer qu'on n'a pas voulu qu’une
not intended to be covered, so that there can be no chose qui pouresdteliténtefre vige par la
infringement. . . . revendication le soit, de sorte qu’il ne peut y avoir de
contrefaon . . .

50

compatible with Article 69 of th&uropean Patent

Similarly, two other experienced practitioners,
Carol V. E. Hitchman and Donald H.
MacOdrum have concluded that “[a] purposive
construction is not necessarily a broader con-
struction than a purely literal one, although it
may be” (“Don’'t Fence Me In: Infringement in
Substance in Patent Actions” (1990)C7.P.R.
167, at p. 202).

While the Catnic approach to claims construc-

Dem&, deux autres praticiens expients,

Carol V. E. Hitchman et Donald H. MacOdrum

ont conclu gqu'TIREDUCTION] «interpétation

eléologique n’est pasecessairement plus large

qu'une ingifldon purement |lérale, neéme

s'il se peut gu’'elle le soit» («Don’t Fence Me In:
Infringement in Substance in Patent Actions»
(1990), RC.P.I. 167,d la p. 202).

Meme si, en Angleterre, laathiode de l'aef
tion has subsequently been held in England to b€atnic en matere d’interpetation des revendica-
tions a par la suiteté jugge compatible avec I'ar-
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Convention, it was not decided with reference to  ticle 69 deéCtmvention sur le brevet européen,

the ConventionO'Hara, supra, does not represent  cetteciSion n'a pagtt prise en fonction de la

a stealthy incorporation of the Convention into  Convention. etaHara, précitt, ne constitue

Canadian law. Indeed, as | have endeavoured to  pas une incorporation furtive de la Convention

show, purposive construction has long been a  dans le droit canadiepalf comme je me

theme in Canadian patent law, albeit not under that  suis eftedé émontrer, l'interpetation €léo-

label. logique existe depuis longtemps en droit des bre-
vets canadien, quoique pas sous cette appellation.

2. Do the Claims of the '803 Patent, Properly 2. Lesrevendications du brevet 803, correctement
Construed, Include Flexible Vanes? inter prétées, incluent-elles les ailettes flexibles?

In the present case, the appellants seek a broadDans la pesente affaire, les appelantes demarr!
interpretation of the word “vane” in the '803 patent  dent que le mot «ailettee dilis les revendica-
claims. It is unusual, of course, to have accused tions du brevet 806®ereyne intermgtation
infringers arguing for a broad interpretation of the  large. Il esti€mment inhabituel que les per-
patent claims under which they have been charged.  sonneeesdescontreéan plaident en faveur
It is equally unusual for a patent owner to be d'une inttgbion large des revendications de
demanding a narrow interpretation. The unusual  brevet sur lesquelles reposent les accusations por-
role reversal is dictated by the appellants’ desire toees ttontre elles. Il est tout aussi inhabituel qu’un
broaden the '803 patent to set up their argument for  titulaire de brevet exige unetatierprestric-
the invalidity of the later '734 patent. They contend  tive. L’inversion inhabituelle ales e5t diaé
that the plain unvarnished meaning of the word  par la veldat appelantesalargir la porte du
“vane” standing on its own in claims 1 and 2 of the  brevet 803 pour qu’elles puissent avancer leur
‘803 patent must, as a matter of language, include  argument eelativalidité du brevet 734 dt’
both flexible vanes and rigid vanes and that there  rieur. Elles soutiennent ques daprsens lét’
is no call or entittement to supplement the verbal  ral manifeste, le mot «ailette», qui estdatiks”
analysis by reference to “purpose” or anything les deux mmmirevendications du brevet 803,
else. They plead in aid the “nose of wax” metaphor sk Tois les ailettes flexibles et les ailettes
offered in the last century by the U.S. Supreme rigides et qu'il n'y a auceress¥ ni aucun
Court: droit de compgfer I'analyse terminologique au

moyen d'un renvoa «I'objet» vig oua quoi que
ce soit d'autre. Elles invoquent laetaphore du
[TRADUCTION] «nez de cire» utilisé au sicle der-
nier par la Cour supre desttats-Unis:

Some persons seem to suppose that a claim in a pat- TRADUCTION] Certaines personnes semblent supposer
ent is like a nose of wax which may be turned and gu'une revendication dans un brevet est comme un nez
twisted in any direction, by merely referring to the spec- de cire que 'on peut tourner ou tordre dans toutes les
ification, so as to make it include something more than, directions, par simple renveeirendescriptif, afin
or something different from, what its words gu’elle vise une chose amgpitaire ou difffente de
express.. . . The claim is a statutory requirement, pre- ce que ses mots expriment. [...] La revendication est
scribed for the very purpose of making the patentee une exigegele,lprescrite exactement dans le but de
define precisely what his invention is; and it is unjust to permettre au brégatfinir exactement en quoi con-
the public, as well as an evasion of the law, to construe siste son invention, enilae$bis injuste pour le
it in a manner different from the plain import of its public et contraita loi de lui donner une integdg-
terms. tion diférente du sens clair de ses termes.

(White v. Dunbar, 119 U.S. 47 (1886), at pp. White c. Dunbar, 119 U.S. 47 (1886), aux pp. 51
51-52,per Bradley J.) et 52, le juge Bradley)
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| have already given my reasons for concluding J'ai déja exposg’les raisons qui m’inciterat con-
that to the extent the appellants are arguing for a  clure que, dans la messeppelantes gco-
simple “dictionary” approach to construction of the  nisent umt¢hode consistara $'en tenir au dic-
‘803 claims, it must be rejected. Western Elec-  tionnaire pour interpater le sens des mots uts”
tric Co. v. Baldwin International Radio of Canada, = dans les revendications du brevet 803, cette
[1934] S.C.R. 570, the Court cited earlier authority etlmode doitefre rejete. Dans l'aef Western
dealing with the word “conduit” as used in a patentElectric Co. c. Baldwin International Radio of
claim. Duff C.J. at p. 572 accepted the propositiorCanada, [1934] R.C.S. 570, notre Cour aeciles
that “[y]Jou are not to look into the dictionary to see ecidions ardfieures portant sur le motRADUC-
what ‘conduit’ means, but you are to look at theTION] «conduit» utili€ dans une revendication de
specification in order to see the sense in which the  brAveatpage 572, le juge en chef Duff a sous-
patentees have used it". Gonsolboard, supra, as  crita la proposition selon laquell@RADUCTION]
mentioned, Dickson J. considered that the whole of  «[i]l faut consulter non pas le dictionnaire pour y
the specification (including the disclosure and the erifiér le sens du mot “conduit”, mais phatle
claims) should be looked at “to ascertain the nature emaife descriptif pour erifier le sens dans
of the invention” (p. 520). To the same effectisthe  lequel les m®vent utili€ ce mot». Comme
statement of Taschereau J. Metalliflex Ltd. v.  nous l'avons vu, le juge Dickson a estindans
Rodi & Wienenberger Aktiengesellschaft, [1961]  I'arrét Consolboard, précité, qu'il fallait considrer
S.C.R. 117, at p. 122: 'ensemble dwemmdire descriptif (y compris la
divulgation et les revendications) «powtefminer
la nature de linvention» (p. 520). énon& du
juge Taschereau, dans l'etrMetalliflex Ltd. c.
Rodi & Wienenberger Aktiengesellschaft, [1961]
R.C.S. 117a’la p. 122, va dans leeme sens:

The claims, of course, must be construed with refer- TRAQUCTION] On doit naturellement intergtér les
ence to the entire specifications, and the latter may revendications en se repbetasgmble du erhoire
therefore be considered in order to assist in appre- descriptif, qui peuettencohsult” pour faciliter la
hending and construing a claim, but the patentee may etrapsion et lintermtation d’'une revendication,
not be allowed to expand his monopoly specifically mais on ne peut pas permettre que étamisse la
expressed in the claims “by borrowing this or that gloss epoé son monopoleedrit expressment dans les
from other parts of the specifications”. revendications «en empruntant tel oeléteént a

d’autres parties du emoire descriptif».

More recently, Hayhurstsupra, at p. 190, cau- Pluscemment, Hayhurskoc. cit., a la p. 190, a
tioned that “[tlerms must be read in context, and it evpriu queTRADUCTION] «[l]es mots doivengfre
is therefore unsafe in many instances to conclude igpdans leur contexte, de sorte qu'il est ris-
that a term is plain and unambiguous without a e,qddns bien des cas, de conclure que le sens
careful review of the specification”. In my view, it  d’'un mot est clair et net sans avoir exatbémti-
was perfectly permissible for the trial judge to look  vement kemwife descriptif». J'estime que le
at the rest of the specification, including the draw-  juge de preminstance pouvait parfaitement
ing, to understand what was meant by the word  examiner le resterdaira‘descriptif, y compris
“vane” in the claims, but not to enlarge or contract  le dessin, pour comprendre le sens du mot «ailette»
the scope of the claim as written and thus under-  etilais les revendications, mais non palar-
stood. gir ou restreindre la peede la revendication telle
gu’'elle était écrite et, ainsi, interptée.

A second difficulty with the appellants’ diction- Le deuxéme probtme que pose laettiode du
ary approach is that it urges the Court to look at  dictionnageomi&€e par les appelantesabule
the words through the eyes of a grammarian or ety-  du fait qu’elle invite lagCexmminer les mots
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mologist rather than through the eyes and with the  du point de vue du grammairien etyrdeld-

common knowledge of a worker of ordinary skill  giste ptujlie du point de vue atla lumere des
in the field to which the patent relates. An etymol-  connaissances usuelles du travailleur moyenne-
ogist or grammarian might agree with the appel- meneveas’s le domaine auquel le brevet a trait.

lants that a vane of any type is still a vane. How-  dtymologiste ou un grammairien pourrait con-
ever, the patent specification is not addressed to  venir avec les appelantes qu’une ailette de tout
grammarians, etymologists or to the public gener-  genre demeure une ailette. Toutefeisoieem”
ally, but to skilled individuals sufficiently versed  descriptif du brevet s’adresse non pas aux gram-
in the art to which the patent relates to enable them  mairiengtamologistes ou au public ermg-
on a technical level to appreciate the nature and  ral, maist @uk personnes suffisamment ver-
description of the invention: H. G. Fokhe Cana-  sées dans l'art dont ®le le brevet pouetie en
dian Law and Practice Relating to Letters Patent ~ mesure, techniquement parlant, de comprendre la
for Inventions (4th ed. 1969), at p. 185. The court,  nature et la description de I'invention: H. G. Fox,
writes Dr. Fox, at p. 203, must place itself The Canadian Law and Practice Relating to Let-
ters Patent for Inventions (4¢ éd. 1969)a’la p. 185.
Monsieur Foxecrit, a la p. 203, que la cour doit se
mettre

in the position of some person acquainted with the sur-TRADUCTION] dans la position d’'une personne au fait de

rounding circumstances as to the state of the art and theetat ¢gié la technologie et du processus de fabrication °

manufacture at the time, and making itself acquainted epoktjue en cause, et elle doit s'informer du sens tech-

with the technical meaning in that art or manufacture nigue qu’un seul ou plusieurs mots particuliers peuvent

that any particular word or words may have. avoir dans cette technologie ou ce processus de fabrica-
tion.

See also D. Vaver|ntellectual Property Law  Voir également D. Vaver|ntellectual Property
(1997), at p. 140. Knowledge of purpose is one of.aw (1997),a la p. 140. La connaissance de I'objet
the important attributes the skilled worker brings ewvst I'un des attributs importants que le travail-
to the exercise, as was made clearBurton leur verg dans l'art apporta I'exercice, comme
Parsons Chemicals, Inc. v. Hewlett-Packard cela aet¥ indiglé clairement dans I'aet"Burton
(Canada) Ltd., [1976] 1 S.C.R. 555, a case thatParsons Chemicals, Inc. c. Hewlett-Packard
concerned the validity of a chemical patent. Thg(Canada) Ltd., [1976] 1 R.C.S. 555, une affaire qui
invention was a type of conductive cream to be  portait sur la aliith brevet de produit chi-
smeared on bits of the human body for the purpose  mique. L’investtitnuh type de eme conduc-
of making electro-cardiograms and the like. The tricelatfrici® devantefre appligeea certains
mixture was of no fixed composition. The essential  endroits du corps afin d’effectuetedescar-
invention was “to combine a highly ionizable salt  diogrammes et d’autres examens semblables. La
with an aqueous emulsion” (p. 564). It was put in ~ composition dlamge rétait pas fixe. L'inven-
evidence that hundreds, if not thousands, of sub-  tion consistait essentielleraambkiner un sel
stances would fit the description, including some estrionisable avec unesmulsion aqueuse»
that would be toxic or irritating to the skin. A toxic  (p. 564). On a fait valoir en preuve que des cen-
“conductive cream” would not be a useful thera-  taines, voire des milliers, de substances correspon-
peutic tool, and it was alleged on that account that  dragnfa " description, dont certaines sont
the patent lacked utility and was invalid. These  toxiques ou irritantes pour la peau. Eme «cr
objections were swept away by Pigeon J. who held  conductrice» toxique ne serait pas un instrument
that the notional skilled workman would under- erndpeutique utile, et c’est pourquoi oneglliait
stand perfectly well the purpose of the combina- que le bretadt ihutile et invalide. Ces objec-
tion and could therefore be expected to apply the tionstéécarEes par le juge Pigeon, qui a con-
clu que le travailleur fictif vees’dans I'art com-
prendrait parfaitement bien le but dwelarige et
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teaching of the patent by sensibly choosing com-  serait done eg@psiquer I'enseignementéirdu
ponents suitable for that purpose (at p. 563): brevet pour choisir judicieusemeslénents
approprésa cette fin & la p. 563):

While the construction of a patent is for the Court, like enW si la Cour doit interptér un brevet comme tout
that of any other legal document, it is however to be autre document juridique, cetteetatienprdoit se
done on the basis that the addressee is a man skilled in faire en tenant compte du fait que le destinataire est un
the art and the knowledge such a man is expected to homme de I'art, et en tenanegalaptent du savoir
possess is to be taken into consideration. To such a man gue cet hommeeegbsetst. Il doitetre évident

it must be obvious that a cream for use with skin contact pour 'homme de I'art, quameatitiliser avec des
electrodes is not to be made up with ingredients that arelectrédes de contact avec la peau ne peuwttpasdm-
toxic or irritating, or are apt to stain or discolour the g®sdEléments qui seraient toxiques, irritants ou sus-
skin. ceptibles de tacher ou decdlorer la peau.

Burton Parsons is a pre€atnic instance of purpo-  L’aetBurton Parsons fournit un exemple d’inter-
sive construction where, as i@atnic itself, the  petation €léologique amfieur a l'arrét Catnic,
skilled addressee made sense and purpose of the  dans lequel, comme daiZatiacriméme, la
words used in the claim by deploying the common  personnesevegighs l'arta™ qui on s’adressait
knowledge of someone in that position. It is etaif servie de ses connaissances usuelles pour
through the eyes of such a person, not an etymolo-  donner un sens et un but aux negtslanitida
gist or academic grammarian, that the terms of the  revendication. C’est du point de vue d'une telle
specification, including the claims, must be read. personne, et non pas de cebtydiotogiste ou
d’'un grammairien, que le contenu demdire des-
criptif, y compris les revendications, dodtré
interpte.

The argument in this case turns on the meaning En I'esgece, I'argumentation porte sur le sens de

of the expression “outwardly extending substan-  I'expressédlttes faisant saillie principalement

tially vertically orientedvanes’ (emphasis added).  sur le plan vertical» (italiques agut_es parties

All parties agree that the '803 specification, includ-  conviennent toutes quentira”descriptif du

ing claims, is silent on the type of vane (rigid or  brevet 803, y compris les revendications, ne men-

flexible) to be used in the lower oscillating portion  tionne pas le type d'ailette (rigide ou flexible)

of the agitator, except that the drawing of the pre-  deetet Gtili€ dans la partie iefieure oscil-

ferred embodiment of the invention appended to lante de l'agitateur, sauf que le dessin de la

the patent specification appears to show rigid variantefé@e de [linvention annex’ au

vanes. “Reference to the patent drawings will enmeire descriptif du brevet semble montrer des

sometimes clarify what is meant by a claim”.  ailettes rigidesAUCTION] «L’'examen des des-

Hayhurst,supra, at p. 190; see also Fosypra, at  sins du brevet permet parfois de clarifier le sens

p. 220. The drawing is of limited help but hardly = d'une revendication»: Hayhlost,cit,, a la

conclusive because the '803 disclosure makes it  p. 190; voir aussipFot,, a la p. 220. Le des-

clear that the drawing represents a preferred  sin est d'une certaire nidis n’est gere con-

embodiment but does not necessarily exhaust the  cluant car la divulgation relative au brevet 803

invention. The issue for the trial judge, accord- indique clairement que le dessiserdprune

ingly, was whether, at the date of issuance of the  variaeférfe” mais ne repsente paseatessai-

'803 patent, a person skilled in the art of clothes  rement l'invention au complet. La question dont

washing machines would have understood from atait 'saisi le juge de preere instancestait donc

reading of the claims, together with any defini- de savoiadha date de ladlivrance du brevet

tional assistance from the rest of the specifi- 803, une personneevdesis le domaine des
laveuses aurait compris, en lisant les revendica-
tions et en se servant du reste denmire descrip-
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cation, that “vanes” must be of a particular type, tif pour in&tgories mots, que les «ailettes»
and if so which type, rigid or flexible. devaiertré d'un type particulier et, le cas
échéant, qu’elles devaiertre rigides ou flexibles.

| say “at the date of issuance of the '803 patent” Je pecise @ la date de laadivrance du brevet 55
because some cases suggest that the claims ou@®3» parce que certainesaikions indiquent que
to be construed in light of the relevant knowledgeles revendications devraiertré interpetéesa la
at the earlier date of the inventioBrnest Scragg  lumiére des connaissances pertinertda date la
& Sons Ltd. v. Leesona Corp. (1964), 26 Fox Pat. plus ancienne de linventionEfnest Scragg &

C. 1 (Ex. Ct.),per Thorson P., at p. 43, or on the Sons Ltd. c. Leesona Corp. (1964), 26 Fox Pat. C.
date the patent application was filedf& T Tech- 1 (C. de IE.), le pEsident Thorsora la p. 43), ou
nologies, Inc. v. Mitel Corp. (1989), 26 C.P.R. (3d) a la date du eldt de la demande de brevaT& T
238 (F.C.T.D.), at p. 260. The possible choices offechnologies, Inc. c. Mitel Corp. (1989), 26 C.P.R.
the priority date (where a Canadian application ig3d) 238 (C.F. 'Einst.),a la p. 260). La possibiét
based on a foreign filing), the Canadian filing datede choisir entre la date d'@miorité (lorsque la
the publication date or the issuance (or “grant’ydemande canadienne est femdSur un €pdt a
date, have created some uncertaidfybott Labo-  I'etranger), la date duedét au Canada, la date de
ratories, Ltd. v. Nu-Pharm Inc. (1998), 78 C.P.R. publication ou celle de laetiirance est T'origine
(3d) 38 (F.C.T.D.), at p. 50. In the case of pre-d’'une certaine incertitudeAbbott Laboratories,
October 1989 patent filings in Canada, one at leadttd. ¢. Nu-Pharm Inc. (1998), 78 C.P.R. (3d) 38
had the comfort of knowing that the date of publi-(C.F. ¥¢ inst.),a la p. 50. En ce qui concerne les
cation and the date of issue were the same. For tltpdts de demande de brevet effestidu Canada
reasons given in the accompanying decision iravant octobre 1989, oetdit au moins rasserde
Free World Trust v. Electro Santé Inc., [2000] 2  savoir que la date de publication et la date ele d”
S.C.R. 1024, 2000 SCC 66, at para. 54, my view igrance caicidaient. Pour les raisons expes”au
that the language of a patent should be construephr. 54 de l'aet connexeFree World Trust c.
as of the date of publication, which in the case oflectro Santé Inc., [2000] 2 R.C.S. 1024, 2000
this pre-1989 patent was, to repeat, the date dESC 66, j'estime que le texte d'un brevet die”
issue:Western Electric, supra, at p. 582per Duff  interp@té a la date de sa publication qui, faut-il le
C.J.; Burton Parsons, supra, per Pigeon J., at répéter, dans le cas de ce brevetesdrtira 1989,
p. 560 (1a date de la délivrance du brevet” in the  était la date de saetivrance:Western Electric, pré-
more specific French language tex@pnsolboard, cité, a la p. 582, le juge en chef Duff;
supra, at p. 523; Foxsupra, at pp. 206-7. The crit- Burton Parsons, précitt, le juge Pigeona ‘la
ical date is important here because the appellantg. 560;Consolboard, précit, a la p. 523; Foxop.
double patenting argument presupposes that whemit., aux pp. 206 et 207. L'importance de la date
the '734 patent was issued on February 17, 1981 @éterminante en I'egze @coule du fait que I'ar-
was obvious and uninventive to substitute flexgument du double brevet avangar les appelantes
vanes for rigid vanes on a dual action agitator. Thgrésuppose que, au moment de &iwlance du
obviousness argument would have been more tenlrevet 734, le 17elrier 1981, le remplacement
ous as of the date of the invention almost sevedes ailettes rigides par des ailettes flexiblesd#”
years earlier (“at least as early as June 5, 1974”)ur un agitateua double effeefait évident et non
or even the date of the filing of the '734 patentinventif. L’'argument de Evidence auraiett plus
application in Canada (May 27, 1977). précairea la date de l'invention, soit presque sept
ans auparavant («[au moinediile 5 juin 1974»),
ou mémea la date du €t de la demande de
brevet 734 au Canada (27 mai 1977).
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Under the newPatent Act (S.C. 1993, c. 15, En vertu de la nouvelleoi sur les brevets (L.C.
s. 28), the critical date would be the date of publi- 1993, ch. 15, art. 28), leetletenidante serait la
cation which, pursuant to s. 10, would be no earlier  date de publication qui, aux termes de I'art. 10, ne
than 18 months after the effective date of the appli-  peut survenir avant I'expiration elainde 18
cation unless abridged with the approval of the  mois suivant la date d'effet de la demande, sauf si
applicants. The “effective date” in the case of a  @aidSst raccourci avec I'approbation des eequ’
Canadian patent application based on a foreign rants. La «date d’effet» d'une demande de brevet
patent application would be its priority date or the  canadiene®nslir une demande de brewet °
filing date of the international application. The fact etidnger serait sa date d’'antrité ou la date du
the patents at issue in this case took four to five epdtdde la demande internationale. Le fait qu’un
years from Canadian filing to Canadian issuance elaidle quatra ting aneés se soikcouk entre le
underlines the significance of the new acceleratedepdtdiu Canada des demandes visaabtenir les
18-month “laid open” date. brevets en cause endest la dlivrance de ces
brevets au Canada souligne l'importance de la
nouvelle date rapproele” d'accessibilé au public
gui survient au bout de 18 mois.

The third and most important obstacle to the Le troiséme obstacle, qui est aussi le plus
appellants’ dictionary approach is that it was not in  importafd, néthode du dictionnaire @conig€e
fact consistent with the testimony of their own  par les appelaesiderdans le fait qu'elle etait
expert. The parties called three experts. The role of  pas compatible aeewigrtage de leur propre
the expert was not to interpret the patent claims but  expert. Les parties osinfaigrér trois experts,
to put the trial judge in the position of being able  dont d&e r€onsistait non paa interpgter les
to do so in a knowledgeable way. revendications du brevet,arfaise’en sorte que

le juge de prenaife instance soit en mesure de le
faire de fapn éclaige.

The trial judge accepted the view of the expert Le juge de preneire instance a accepltopinion
called by the appellants, a retired Maytag engineer  de I'experteappg@hoigner par les appelantes,
named Mr. John Mellinger, who testified that the  wnahng John Mellinger, quitait un ing-
word “vane” in claim 1 would be understood by  nieur de Maytdg retraite et qui a affirenque la
the skilled reader of the '803 patent as a reference  personee wnss I'art qui lirait la revendica-
to a rigid vane: tion 1 du brevet 803 comsilait que le mot

«ailette» qui y est utilsdsigne une ailette rigide:

And the vanes that were disclosed by Mr. Platt [appli- TRAPUCTION] Et les ailettes qui oneté divulglEes par

cant for the ‘803 patent] at that time were rigid vanes at M. Platt [le demandeur du brevatcg®@epoque

the bottom. That was all that he really referred to, it'setaieént des ailettes rigides sts dans la partie &’

already pictured, didn’'t describe anything else. rieure. C’est tout ce ge@dllement mentiore’c’est
ce qui est illust; et il n’a dcrit rien d'autre.

The two experts called by the respondents were Les deux experts apgsla la barre par les inti-
more equivocal. Mr. Werner, a lead development ees€taient plus nuams. Monsieur Werner, un
engineer at Whirlpool, understood from a reading emgur principal de la division duedéloppe-
of the '803 specifications that “flexible vanes ment des produits de Whirlpool, a compris, en
would be permitted, they are not excluded, but lisant @moife descriptif du brevet 803, que
they are not required”. Mr. John Pielemeier, TRADUCTION] «les ailettes flexibles seraient per-
another Whirlpool engineer, thought the use of flex  mises; elles ne sont pas exclues, mais elles ne sont
vanes was not taught by the '803 patent and that  pas requises». Monsieur John Pielemeier, un autre
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such an interpretation would be ‘“theoretical” émigur de Whirlpool, estimait que le brevet ne

rather than practical. proyait pas lutilisation d'ailettes flexibles et
gu’'une interpetation selon laquelle il le faisait
serait «tleorique» plutf que pratique.

[TRADUCTION]

Q. ... What | want to know is upon your reading of Q. Je veux savoir si, a8 avoir lu cette revendica-
that claim after you have read the patent is it inter- tion et le brevet, vouseareasilie la revendica-
preted by you to include within its scope both rigid tion \asta fois les ailettes rigides et les ailettes
and flexible vanes, or just rigid vanes? flexibles ou seulement les ailettes rigides?

A. Well, | guess theoretically you could interpret it to R. Eh bien, je suppose geenetglle pourraiefie
include both. However, it would not lead me to intetpe’comme visant les deux. Toutefois, elle ne
apply flexible vanes to this patent. m’anerait pas appliquer des ailettes flexibles °

ce brevet.

As is discussed later, the trial judge rejected Comme nous le verrons plus loin, le juge de pr(=,5—0
Mr. Mellinger as a person skilled in the art of emd" instance a congd que M. Mellinger
“dual action” machines, and it may therefore be etat pas une personne vegstlans le domaine
thought somewhat inconsistent for him to have des machire®uble effet», de sorte qu'on peut
accepted Mr. Mellinger as a skilled worker for the  penser qu'il atéitglelque peu illogique de sa
purpose of claims construction of a “dual action” part de censidque M. Mellingeetait un tra-
patent. However, in light of the fact that none of  vailleur qualifdur interpeter les revendications
the experts called by any of the parties interpreted  d’'un brevet portant sur le «double effet». Toute-
the patent as teaching the use of flex vanes, the dtast done qu’'aucun des experts apgel
expert evidence left it open to the trial judge to embigner par les parties n’a coresilque le bre-
conclude that the '803 patent specification taught  vewvqgydit I'utilisation d’ailettes flexibles, la
rigid vanes, and that the '803 claims should be so  preuve d'expert permettait au juge eie pnemi’
construed. tance de conclure que lemrmoire descriptif du

brevet 803 mvoyait des ailettes rigides et que les
revendications du brevet 803 devaiette” inter-
préttes de cette maare.

The appellants object that the “vane” contro- Les appelantes font valoir, de lewt&, que la 61
versy ought to have been foreclosed by the Agreed  controverse relative aux «ailettes»uagtrait d”
Statement of Facts where the parties agreed thatgléa par I'expos’conjoint des faits, dans lequel
the appellants’ flex vane machine infringed the les parties ont convenu que la nachietes
'803 patent subject to the removable sleeve issue. flexibles des appelantes contrefaisait le brevet 803,
However, claims construction is a matter of law  sauf en ce qui concernait la question du manchon
for the judge, and he was quite entitled to adopt a  amovible. Cependant, Ktatgqor des revendi-
construction of the claims that differed from that  cations est une question de droit qu’il appartient au
put forward by the parties. juge de trancher, et celui-ci avait parfaitement le

droit de donner aux revendications une intetgr”
tion differente de celle pconi€e par les parties.

The trial judge, explicitly relying on the evi-  Se fondant explicitement sur lemoignage de 92
dence of the respondents’ own expert, concluded I'expert desgging juge de presrié instance
that “an agitator with flex vanes, although not spe-  a conclu que «bien que le brevet 803 n’exclue pas
cifically excluded from the '803 patent, is, never-  exmessit les agitateurs ailettes flexibles, il
theless, not included” (p. 171). In other words, ne les englobe pas» (par. 80). En d’autres termes,
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reading the claims with the knowledge and insight  en lisant les revendications en fonction de la con-
into the technical terms provided by the rest of the = naissance et de laebengion des termes tech-
specification and by Mr. Mellinger’s concession, niques qu’il avait acquaefa ‘lumere du
he concluded that rigid vanes were essential to the emaire descriptif et de la concession faite par
'803 invention as claimed. Although his analysisis M. Mellinger, ileaidd” que les ailettes rigides
flawed by taking the filing date rather than the datestaient essentielles I'invention revendiqeé dans
of issuance as the relevant time at which to con- le brevet 803. Quoique son analyseesojtavici’
strue the claims, his conclusion was based on the le fait d'avoir choisi la dateddad lieu de la
differences he perceived between unitary action  date efigralice comme date pertinente pour
and dual action, a difference that was as true on the  isterples revendications, sa conclusion repo-
date of issuance as it was on the date of filing. In  sait sur lesaiiffées qu'il percevait entre le sim-
light of the expert evidence, it was open to himto  ple effet et le double effet, lesquekesndis
construe the '803 claims accordingly. The Federal  existaient tout autardate de elivrance qu&
Court of Appeal so held, and | agree. celle dpitl”La preuve d’'expert lui permettait de
donner cette interptation aux revendications du
brevet 803. Telle est la conclusion que la Cour
d'appel Bdérale a tiee eta laquelle je souscris.

3. If the '803 Patent Claims Properly Construed 3. S les revendications du brevet 803, correcte-

Do Not Include Flex Vanes, Is the '734 Patent ment interprétées, n'incluent pas les ailettes
Nevertheless Invalid Because of Double Patent- flexibles, le brevet 734 est-il néanmoins invalide
ing? pour cause de double brevet?

The prohibition against double patenting relates L'interdiction du double brevet est rattaghau
back to the “evergreen” problem mentioned at the  mbl’du «renouvellemest pergtuitt» men-
outset. The inventor is only entitled to “a” patent  tiereni @part. L'inventeur n'a droit ga’ ‘«un»
for each inventionPatent Act, s. 36(1). If a subse-  brevet pour chaque invention:sur les brevets,
guent patent issues with identical claims, there is  par. 36(1). Si un brevet comportant des revendica-
an improper extension of the monopoly. It is clear  tions identiquesetistédul€rieurement, il y a
that the prohibition against double patenting  prolongemeegutiér du monopole. Il est clair
involves a comparison of the claims rather than the  que l'interdiction du double brevet implique une
disclosure, because it is the claims that define the  comparaison des revendicatiohsqueutdes
monopoly. The question is how “identical” the  divulgations, car ce sont les revendications qui
claims must be in the subsequent patent to justifyefinssent le monopole. La question est de savoir

invalidation. a quel point les revendications du breveemdur
doiventétre «identiques» pour justifier I'invalida-
tion.

The Federal Court of Appeal has adopted the La Cour d'appel détérale a adopt’le cri€re
test that the claims must be “identical or contermi-  selon lequel il doit y avoir «&edgs revendi-
nous”: Beecham Canada Ltd. v. Procter & Gamble  cations: Beecham Canada Ltd. c. Procter &

Co. (1982), 61 C.P.R. (2d) 1, at p. 22. This verbalGamble Co., [1982] A.C.F. A 10 (QL), au par. 64.
formulation derives from an editorial comment by  Cette formulatiecodle d’'une observation de
Dr. H. G. Fox, Q.C., ohovell Manufacturing Co.  I"editeur faite par H. G. Fox, c.r., au sujetLasell

v. Beatty Bros. Ltd., reported at (1962), 23 Fox Pat. Manufacturing Co. c. Beatty Bros. Ltd., publiéea

C. 112, at pp. 116-17: (1962), 23 Fox Pat. C. 112, aux pp. 116 et 117:

Letters patent are not granted at pleasure, but for a termiRADJCTION] Les lettres patentes sorgldtrées non pas
of years and the grant of a second patent with respect to pour enioglep indtermir€ée, mais pour un certain
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the same subject-matter would be void under this statute nombreed&net la elivrance d’'un second brevet
[6 Henry VIII, c. 15, 1514] and by the Statute of relativement ammobjet serait nulle en vertu de la
Monopolies, as well as at common law and by the terms esepte loi [6 Henry VIII, ch. 15, 1514] et de la Statute
of section 28(1)(b) of the Canadian Patent Act. But for of Monopolies,ameentjiu’en common law et en vertu
this purpose the subject-matter of the two grants must be dec8a?8(1)b) de la Loi canadienne sur les brevets.
identical. A subsequent claim cannot be invalidated on Macette fin, 'objet des deux brevets acewdoit

the ground of prior claiming unless the two claims areetre identique. Une revendication ne sauegié invali-

precisely conterminous. e@” en raison de I'existence d’'une revendicatior-ant
rieure, sauf si les deux revendicationsncaient exacte-
ment.

This branch of the prohibition on double patent- Ce volet de Iinterdiction du double brevet esf®
ing is sometimes called “same invention” double  parfois @&pfeetiouble brevet relatd [a «ngme
patenting. Given the claims construction adopted inventiBtant done’I'interprétation que le juge
by the trial judge it cannot be said that the subject  de prenmstance a doer’des revendications,
matter of the '734 patent is the same or that the  on ne peut pas dire que I'objet du brevet 734 est le
claims are “identical or conterminous” with those eme que celui du brevet 803 ni qu'il y a «iden-
of the '803 patent. 8 des revendications des deux brevets.

There is, however, a second branch of the prohi- L'interdiction comporte toutefois un dewxne 66
bition which is sometimes called “obviousness” volet qui est parfois eppelduble brevet relatif
double patenting. This is a more flexible and less uné €vidence». Il s’agit d'un cete plus souple
literal test that prohibits the issuance of a second et moimsalitfjui interdit la dlivrance d'un
patent with claims that are not “patentably dis- demeé brevet dont les revendications ne visent
tinct” from those of the earlier patent. Gommis-  pas un €lément brevetable distinct» de celuievis”
sioner of Patents v. Farbwerke Hoechst Aktien-  par les revendications du brevet exiglr. Dans
gesellschaft Vormals Meister Lucius & Bruning,  Commissioner of Patents c. Farbwerke Hoechst
[1964] S.C.R. 49, the issue was whether FarbAktiengesellschaft Vormals Meister Lucius & Bru-
werke Hoechst could obtain a patent for aning, [1964] R.C.S. 49, la questi@tait de savoir
medicine that was a diluted version of a medicine  si Farbwerke Hoechst pouvait obtenir un brevet
for which it had already obtained a patent. The pour wdicament qui constituait une version
claims were neither identical nor conterminous. eflud’'un autre mdicament qu'elle avaitej
Judson J. nevertheless held the subsequent patent  fait breveter. Il n'y avait pasadti@sntéven-

to be invalid, explaining at p. 53: dications. Le juge Judsoreanmoins conclwa °
l'invalidite du brevet ud#ifieur en expliquanta la
p. 53:

A person is entitled to a patent for a new, useful and TRAJUCTION] Une personne a droé un brevet pour
inventive medicinal substance but to dilute that new une substaedinale nouvelle, utile et inventive;
substance once its medical uses are established does not toutefois, le fait de diluer cette nouvelle substance une
result in further invention. The diluted and undiluted fois que ses usaggisaux sont efermirés ne cee
substance are but two aspects of exactly the same inven- pas une nouvelle invention. La substanet ldilu”
tion. In this case, the addition of an inert carrier, which substance noge dile”sont que deux aspects de la
is a common expedient to increase bulk, and so facilitate emenihvention. En I'egze, I'addition d’'un ghicule
measurement and administration, is nothing more than inerte, qui constitue un moyen courant d’augmenter le
dilution and does not result in a further invention over volume et de faciliter ainsi les mesures et I'administra-
and above that of the medicinal itself. [Emphasis tion, n'est rien d'autre que de la dilution et paxr’
added.] une nouvelle invention. [Je souligne.]

In Consolboard, supra, Dickson J. referred to Dans laret Consolboard, précitt, le juge 67

Farbwerke Hoechst as “the main authority on  Dickson a qudifilarrét Farbwerke Hoechst
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double patenting” (p. 536) which stood for the pro-  d'etqui fait autorig”en magre de double bre-
position that a second patent could not be justified  vet» (p. 536) et qui appuie la proposition selon

unless the claims exhibited “novelty or ingenuity”  laquelle un second brevet ne sstgajstifé

over the first patent: gue si les revendications font preuve «de nou-
veau€ ou d’inggniosig» par rapport au premier
brevet:

Judson J. for the Court said that the second process Le juge Judson a dit, au nom de la Cour, que le second
involved no novelty or ingenuity, and hence the second epéooe comportait pas de nouveautl d’ingsnio-
patent was unwarranted. &siEt qu'en corejuence le second breveetdit pas

justifie.

It is on this second branch of “obviousness” C'est ce deuxme volet de linterdictiona’
double patenting that the appellants rest their case  savoir le double brevetarelasf €vidence»,
against all of the claims of the '734 patent except  que les appelantes invoquent pour contester toutes
the “continuous drive” claims which they concede les revendications du breved V84ception de
to be valid albeit they contest infringement. celles relati@ebwéntrahement continu», dont
elles reconnaissent la validitréme si elles nient
gu’il y a eu contrefegn.

The trial judge ruled that the subject matter of Le juge de prengire instance aetid® que I'ob-
the '734 intermittent claims was the addition of jet des revendications du brevet 734 concernant
flex vanes onto the dual action agitator. There I'engaient intermittenietait I'ajout d’ailettes
were other minor differences between the '734 pat-  flexibld&gitateura’ double effet. Il y avait
ent and the '401 and '803 patents, specifically an  d'autresatiffes mineures entre le brevet 734 et
option to have the vanes on the lower agitator les brevets 401 et 803, en particulier la possibilit®
slanted rather than vertical, and to have the upper que les ailetwss fetir I'agitateur iefieur
agitator in a slope position rather than co-axial  soient ieelnpludt que verticales et celle que
with the lower agitator. Applying a purposive con-  |'agitateuresiguir soit en pente au lieu d’avoir le
struction, however, these elements are clearly not emenaxe que I'agitateur erfieur. Toutefois, I'in-
“essential” because the '401 and '803 patents previ- etatjpm €léologique permet de constater que
ously issued taught that the vanes could be vertical et&sehts ne sont manifestement pas «essen-
and the upper auger co-axial with the lower agita- tigtant'done’que les brevets 401 et 808id”
tor, and the '734 patent claimed that flex vanes esvanttieurement indiquaient que les ailettes
would work with these variants as well. What dis-  pouvaietne ‘verticales, que la chemise sup”
tinguished '734 technology from '803 technology  rieure pouvait avoirelmenaxe que l'agitateur
in respect of the intermittent drive claims was the eiligfir, et que le brevet 734egisait que les
substitution of flex vanes for rigid vanes, as the ailettes flexibles fonctionnesgjalnient avec
trial judge noted at pp. 189-90: “[tlhe essence of ces variantes. Ce qui distinguait la technologie du
the invention is the unique wash system produced  brevet 734 de celle du brevet 803, sur le plan des
by the combination of flex vanes with dual action  revendications relaiv@Entrahement intermit-
agitation”. tent,etait le remplacement des ailettes rigides par
des ailettes flexibles, comme le juge de pesmi’
instance I'a souliga, au par. 170: «[l]'essence de
l'invention est le sysime unique de lavagesul-
tant du jumelage d’ailettes flexibles et de I'agita-
tion & double effet».
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The trial judge initially accepted the evidence of Le juge de prenaire instance a d'abord acoept'70

the appellants’ expert, Mr. John Mellinger (whose
testimony the trial judge found “enlightening and
trustworthy” (p. 158)) that there would be no nov-
elty in the use of flex vanes instead of rigid vanes
but in the end rejected it because of
Mr. Mellinger's lack of “dual action” experience.

The trial judge said (at pp. 178, 184-85 and 196):

edmoignage de I'expert des appelantes, M. John

Mellinger (qu'il a estikiristructif et digne de

foi» (par. 25)), selon lequel l'utilisation d’ailettes
flexibles au lieu d’ailettes rigides ne serait pas
novatrice, maiseénitilie, il I'a reje€ en raison

de l'ineqEnce de M. Mellinger en mate de

«double effet». Le juge decgreiméiance a

affirmé (aux par. 121, 145 et 200):

The evidence of Mr. Mellinger is that, since Maytag’s
unitary action agitators with flex vanes were already on
the market with commercial success, their use on the

Seloneladignage de M. Mellingertant done’
que les agitatsimple effet d&s$ d'ailettes flexibles
de Maytag remporégaemh dfanc suas sur le mar-

lower oscillating portion of a dual action agitator could echiémploi de telles ailettes sur la partieené€ure

not be considered a novel use.

oscillante de l'agiteaedouble effet ne pouvaétre

consicéré comme nouveau.

I must concede that, at first, | was convinced, on the
basis of Maytag's positive experience with flex vanes,
that it would have been obvious to appropriate Maytag's
flex vanes for use on a dual action agitator.

Mr. Mellinger admittedly had no experience with dual
action agitators. Mr. Pielemeier had a lot, and was
involved in product development at the time of their
invention. Whose opinion evidence as to what the
notional skilled technician would have thought about
flex vanes on dual action agitators is to be preferred?
Why, Mr. Pielemeier’s is, as he has the knowledge that
would better support an opinion about dual action agita-
tion. Mr. Mellinger's opinion, though very interesting,
clearly is not supported by knowledge about dual action
agitation.

Je dois retrengae, dans un premier temps, en
raison du recours fructueux de Maytag aux ailettes
flexibleig convaincu qu'il auraété évident d'uti-
liser celles-ci de pair avec un agitdmublé effet.

M. Mellinger a reconnu n'avoir aucurmsiesqe
dans le domaine des ag#tadeutse” effet. L'exg-”
rience de M. Pielemeier, qui a paitleigonception
du produit au moment de l'invention, estrablesid”
Quel avis d'expert la Cour doit-elle reteniraquant °
savoir ce que la persoeaeadaessi’art aurait peas’
deel'dé munir 'agitateua double effet d'ailettes
flexibles@rheighage de M. Pielemeier deité pri-

agié, car ce dernier a les connaissances les plus sus-

ceptib&tayd’ un avis concernant I'agitatiandou-

ble effet. L'avis de M. Mellinger estes inEressant,

mais de touteevidence, il ne s’appuie sur aucune con-
naissance en maté d'agitationa’double effet.

Mr. Pielemeier was an engineer who had been

Monsieur Pieleratér un inghnieur qui, a

employed by the respondent Whirlpool Corpora- epbgue pertinentestait au service de lintieg

tion for 15 to 20 years at the material time. He had
laboured in the respondent’s product development
department, and had “worked with the inventors of
the patents before this Court” (trial judgment, at
p. 158). Someone with Mr. Pielemeier's connec-
tion to the respondents, burdened as he is with
inside information, is not a very satisfactory proxy
for the “ordinary worker’. He is a skilled
addressee but he is not operating on the basis of
common knowledge in the trade. The patent claims

Whirlpool Corporation depai@&nis. Il avait
eedans le service deedéloppement des pro-

duits de I'ediret avait «trava#lavec les inven-

teurs qui ont obtenu les brevets sur lesquels la
Cour est epgelse prononcer» (jugement de
jereninstance, par. 26). La personne qui a le

lien que M. Pielemeier entretient avec legntim’

et quetient une foule de renseignements internes

n'est &S rapesentative du «travailleur
moyen». Elle est un destinataiecdeers T'art,
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were not addressed by Whirlpool's research engi-  mais ses connaissances ne sontegasalimit”
neers to their colleagues in Whirlpool's product  connaissances usuelles du travailleur moyen qui
development group. The patent claims were neces-  ceuvre dans lindustrie. Dans les revendications du
sarily addressed to the wider world of individuals  brevet, leerirgirs de recherches de Whirlpool
with ordinary skills in the technology of clothes ne s’adressaierd f@Es's cokgues de la division
washing machines. As Aldous L.J. observed in  ekwetbppement des produits. Ces revendications
Beloit Technologies Inc. v. Valmet Paper Machin-  s’adressaient foezhenta la population plus large
ery Inc., [1997] R.P.C. 489 (Eng. C.A.), at p. 494:  des individus moyennememsveass la techno-

logie des laveuses. Comme le lord juge Aldous I'a

fait remarquer danBeloit TechnologiesInc. c. Val-

met Paper Machinery Inc., [1997] R.P.C. 489

(C.A. Angl.), a la p. 494:

The notional skilled addressee is the ordinary man whoTRADUCTION] Le destinataire fictif velsdans I'art est la

may not have the advantages that some employees of personne ordinaire quéfitée peutetre pas des

large companies may have. The information in a patent avantages dont peuvent jouir certaingseuploy”

specification is addressed to such a man and must con- grandestéssodi’information figurant dans un

tain sufficient details for him to understand and apply enmire descriptif s'adressa Cette personne et doit

the invention. It will only lack an inventive step if it is contenir suffisamment éild” pour qu’elle puisse

obvious to such a man. [Emphasis added.] comprendre et utiliser I'invention. L'aspect inventif ne
sera absent que si l'invention estidente pour cette
personne. [Je souligne.]

Dickson J. placed the same emphasis on “ordinari- Le juge Dickson a migne rafcent sur le
ness” inConsolboard, supra, at p. 523: «caraete moyen» dans I'atTonsolboard, pré-
cité,a la p. 523:

The persons to whom the specification is addressed ar&RADUCTION] Les personnea qui le némoire descriptif
“ordinary workmen”, ordinarily skilled in the art to s’adresse sont «des travailleurs moyenss dibabi-
which the invention relates and possessing the ordinary es letyennes dans I'art dont I'inventionenad’et pos-
amount of knowledge incidental to that particular trade. edast les connaissancesngfales moyennes qu’ont les
The true interpretation of the patent is to be arrived at by gens de ce domaine €@'gqufigis. On arrivea la

a consideration of what a competent workman reading bonne etEipn” du brevet en tenant compte de ce
the specification at its date would have understood it to gu’un ouvrier habile qui aurait énlare descriptif
have disclosed and claimed. a lI'epoque aurait jug’divulgle et revendige par le

mémoire.

“Ordinariness” will, of course, vary with the Le «caraafe moyen» vari@videmment selon
subject matter of the patent. Rocket science patents  I'objet du brevet. Les brevetseen deatech-
may only be comprehensible to rocket scientists.  nologiespatiale ne sont conghrénsibles que
The problem with Mr. Pielemeier is that he could par lescigiistes du domaine. Le prebhe qui
not be a good guide to the common knowledge of se pose dans le cas de M. Pielemeier est qu’il ne
“ordinary workers” in the industry because his  pouvait pas offrir un bon exemple des connais-
opinions were predicated on Whirlpool's in-house  sances usuelles des «travailleurs moyens» qui
knowledge, and he made no bones about that fact.  ceuvrent dans l'indttatriejone’que ses opi-
nions reposaient sur des connaissances internes de
Whirlpool, et il ne s’en cachait pas.

The appellants’ expert, Mr. Mellinger, was L’expert des appelantes, M. Mellinger, laissait
unsatisfactory for quite a different reason. He dis- esir pour une raison fort difénte. Il a ré’
claimed any experience at all with “dual action” avoir quelquesggpte que ce soit en nexé de
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machines, and could not express an opinion on the  machinedouble effet» et il @&# incapable

differences or the similarities in design or opera-  d’exprimer une opinion sur lesedd€s ou les

tion in comparison to “unitary action” machines.  similitudes de conception ou de fonctionnement

He had formidable qualifications as an expert in  qu'ellessgmfaient par rapport aux machires °

some areas but dual action machines was not «simple effet». Il avaitesngrande expertise

among them. dans certains domaines, mais pas dans celui des
machinesa ' double effet.

At the date the '734 patent issued (February 17, A la date de la elivrance du brevet 734 (le 17 73
1981), dual action machines no longer constitutedevriér 1981), les machinesdouble effet ne cons-
esoteric technology intelligible only to the initi- tituaient plus une technolegi€rique que seuls
ated. Dual action machines had been public since legsnibuvaient comprendre. Les machiaes °
June 1975 — almost six years prior to issuance of  double effet aedentiSes en marehén juin
the '734 patent. The '401 and '803 “dual action” 1975 — soit presque six ans awivrdack du
patents had issued in Canada on January 2, 1979, brevet 734. Les brevets 401 et 803 relatifs au
and March 6, 1979, respectively, and in the United «double effet» aefaiiivrés au Canada les 2
States considerably earlier than that. They were not  janvier 1979 et 6 mars 1979, respectivement, et
prior art opposable to the validity of the '734 patent  bien avant celktats¢Unis. Il n’y avait aucune
because they were co-pending in the Canadian Pat- eri@iit opposablen la validig du brevet 734
ent Office, but by 1981 dual action machines andetant done” que les demandes de breegdiént
the earlier patents were nevertheless well known  sinmitent en instance devant le Bureau cana-
and available to those with “a practical interest in  dien des brevets, maid981, les machines °
the subject matter of [the] inventionCétnic, double effet et les brevets ariEursetaient ®an-
supra, at p. 242). Although neither the '401 or '803  moins bien connus et disponibles pour ceux qui
patent specifications disclosed Whirlpool's knowl-  avaiemkAPUCTION] «un ingrét concret dans
edge that dual action compounded tangling [I'objet de [lJ'inventio@atnjc, précit, a la
problems, they did explain how “dual action” p. 242)emE siles mmoires descriptifs des bre-
works. The trial judge accepted the evidence that  vets 401 et 80%cisant pas que Whirlpool
the downward force of the upper auger compli-  savait que le double effet aggravait lesnpsobl
cated the washing machine environment by driving  d’entrelacement, ils expliquaient cependant le
the clothes onto the oscillating vanes. Workers of  fonctionnement du «double effet». Le juge de pre-
ordinary skill and knowledge had had six years of emmihstance a accep preuve selon laquelle la
opportunity to reflect on the implications of down-  force erergérs le bas par la chemiseesigire
ward force (dual action) versus no downward force ~ compliquait le fonctionnement de la laveuse en
(unitary action), but this was a subject to which  aenaaf les etements vers les ailettes oscil-

Mr. Mellinger had apparently given little thought:  lantes. Des travailleurs ayant destemtgs et
des connaissances moyennes avaient cispesix
ans pour eflechir sur les comsgjuences de la force
exera@e vers le bas (double effet) par rappocel-
les de I'absence de cette force (simple effet), mais
il s’agit la d’'un sujet sur lequel M. Mellinger
s'était apparemment peu attard”

[TRADUCTION]
Q. Are you familiar with any specific special types of Q. Connaissez-vous bien le genre @éengotientre-
tangling problems that happen in dual action agita- lacement prapgragitationa double effet?
tion?
A. Only having read that word and understanding — R. Seulement pour avoir lu et compris ce mot — cer-

some of the art that | have read some place talks tains ouvrages que j'ai lus dans le domaine mention-
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about three-dimensional tangling. | either heard it in nent quelque part I'entrelacement dans tous les sens.
testimony or read it in affidavits. It's a new word | Je I'ai entendu dansedesighages ou lu dans des
didn’'t know before | got involved with this case. affidavits. C’est un mot nouveau que je ne connais-
sais pas avant effe impliq€ dans la m@Sente
affaire.

Q. So it wasn’t a problem that you were familiar with? Q. Il ne s’agissait donc pas d'urermpmlgue vous
connaissiez bien?

A. | don’t even know if it's a different problem from R. Je ne sa@ma’pas s'il s'agit d'un probe dife-
the ones that we were exposed to. | don’t know what rent de ceux auxquels nous avons fait face. J'ignore
it is. de quoi il s’agit.

Q. As you sit here today and testify you're not in a Qen\" si vousefes assis ici aujourd’hui et que vous
position to tell the court whether you now know that embignez, vous Btes pas en mesure de dirda’

there are any special tangling problems that come cour si vous savez maintenant que eemgprobl
about because of dual action agitation? You can’t d’entrelacement particedieltent de I'agitatioa
talk about that today? double effet? Vous ne pouvez pas en parler aujour-
d’hui?
A. | can't talk about that without knowing, you know, R. Je ne peux pas en parler sangrepnoas savez,
the facts of what's out there. les faits dont il est question.

Q. You agreed with me yesterday that you had never Q. Vous avez convenu avec moi hier que vous n'aviez
exactly seen a rigid vane dual action agitator? jamais egigment un agitateua double effet
muni d’ailettes rigides?

A. That's correct. R. C’est exact.
| think, as stated, the trial judge was wrong to Comme je I'ai mention®,” j'estime que le juge

have accepted the evidence of a long-time  de mmninstance a eu tort d’accepterdenti-
employee of the respondent Whirlpool Corporation  gnage qu'un empleylongue date de l'intiee’

as a proxy for the “ordinary worker”. However, | ~ Whirlpool Corporation additre de repSentant
also conclude that he was quite entitled to reject  du «travailleur moyen». Toutefois, je egaelus ~
the evidence of Mr. Mellinger as not being a suffi-  lement @it parfaitement en droit de rejeter le

cient factual basis to invalidate the '734 intermit- embignage de M. Mellinger pour le motif qu'il ne
tent drive claims. The trial judge was concerned, as  constituait pas un fondement factuel suffisant pour
| read his opinion, that Mr. Mellinger’s testimony invalider les revendications du brevet 734 relatives
was not supported by the level of practical undera I'entrahement intermittent. Si je comprends
standing of dual action washing machines that by  bien, le juge deepesimstance craignait que le
1981 was common knowledge among the skilledemdignage de M. Mellinger ne soit petsye par
workers who were interested in this end of the le niveau de ebmpsion conete des laveuses
washing machine business. Dual action agitatora double effet qui, @ 1981, faisait partie des con-
were, after all, big news for these people in the late  naissances usuelles des travaill@srsdaess”
1970s. While the hypothetical “ordinary worker”  I'art qui s8ntssaient ‘cet aspect de l'industrie

is deemed to be uninventive as part of his fictional  des laveusess Aqul, les agitateus double
personality, he or she is thought to be reasonably  eféa€rit une grande nouveautour ces gens
diligent in keeping up with advances in the field to  vers la fin degemi970. Mie s'il n'est pas
which the patent relates. The “common knowl- coaegiccomme une person@el’esprit inventif,
edge” of skilled workers undergoes continuous le «travailleur moyen» lefjmpté’est tenu pour
evolution and growth. The trial judge made a find-  raisonnablement diligent lorsqu’il s’agit de tenir °
ing of fact that it would be unsafe to rely on jour sa connaissance degepmgliEs dans le
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Mr. Mellinger's evidence because he had failed to  domaine d@aweréd brevet. Les «connaissances

keep up to date in this respect. usuelles» des travailleurasvdesis un arvo-
luent et augmentent constamment. Le juge de pre-
miere instance a tenu pourea® qu’il serait risqe’
de se fier auethoignage de M. Mellinger parce
gue ce dernier neetdit pas tena joura cetegard.

Section 45 of théatent Act creates a presump-  L'article 45 de laLoi sur les brevets crée une /°

tion of validity. The burden was on the appellants esprhption de validit” Il incombait aux appe-

to prove on a balance of probabilities, that the pat-  lantes de prouver, selepdadgrance des pro-

ent was invalid. The trial judge simply concluded  badslitque le brevettait invalide. Le juge de

that he had not been given sufficient proof to dis-  peeeninstance a simplement conclu qu’on ne

place the presumption. The Federal Court of Iui avait pas fourni une preuve suffisante pour

Appeal agreed, and | see no basis on which thisefutef cette @Somption. La Cour d’appekdé-

Court could properly interfere with these concur-  rale lui a damison et je ne vois rien qui justi-

rent factual findings. fierait notre Cour de modifier ces conclusions de
fait concordantes.

4. Infringement of the “ Continuous Drive” Claims 4. La contrefacon des revendications relatives a
I’ «entrainement continu»
The issue of infringement is a mixed question of La question de la contrafan est une question 76
fact and law. Claims construction is a matter of  mixte de droit et de fait. L'ietatjpmi des
law. Whether the defendant’s activities fall within  revendications est une question de droit. La ques-
the scope of the monopoly thus defined is a ques-  tion de savoir si leseactigitla dfenderesse
tion of fact: Western Electric, supra. relevent du monopole ainsefihi est une question
de fait: Western Electric, précité.
With respect to claims construction, the continu- Quanta linterprétation des revendications, le’’
ous drive concept disclosed in claims 6, 8 and 14  concept de lfetrent continu divulga’dans
of the '734 patent is not something that is found in  les revendications 6, 8 et 14 du brevet 734 ne se
either of the '401 or '803 patents. The validity of  retrouve pas dans les brevets 401 et 803. La vali-
the '734 patent in that respect is not in doubt. The e dlitbrevet 734 ne fait aucun doateetegard.
“continuous drive claims” read as follows: Les «revendications relagivesitrahement con-
tinu» sont libelEes ainsi:

[TRADUCTION]
6. An agitator assembly as defined in claim 1, 6. Un agitateur tel efie & la revendication 1,
wherein said drive means is constructed and arranged to domtckEnimme d’entraement est construit e¢glé
continuously drive said second agitator element. de ena@d commander le mouvement continu du

deuxeéme composant de I'agitateur.

8. The invention set forth in claim 7 wherein said 8. L'invention faisant I'objet de la revendication 7
drive means includes a drive member which is directly porte suregamsme d’entraement d’'une part cons-
connected to said upper agitator element and con- e dtuhe péce d’entraiement directement rek” au
structed and arranged such that said upper agitator ele- composaniglgugé I'agitateur et d’autre part cons-

truit et Bgle de margfe que le composant ®rEur de
l'agitateur tourne continuellement dans une direction
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ment is continuously rotated in one direction on said densuir I'axe vertical pendant le lavage desces
vertical axis during washing of fabrics. etoffe.

14. .. .the improvement fo .. a continuous, unidi- 14. . .le perfectionnement [...] d'un etanisme
rectional driving means for continuously rotating said d’engaient continu unidirectionnel pour assurer la
auger portion during a washing operation. [Emphasis rotation continue de la chemise pendant le lavage. [Je
added.] souligne.]

The trial judge held that the intermittent claims Le juge de prengire instance a conclu que les
and the continuous claims “are neither inclusive  revendications rela&iVestrahement intermit-
nor exclusive of each other” (pp. 175-76). He said  tent et celles relatkesgrahement continu «ne
they included (at p. 176): sont ni mutuellement inclusives ni mutuellement
exclusives» (par. 110). Il a dit qu’elles compor-
taient (au par. 110)

.. a“continuously intermittent” motion, where during ...un mouvement «intermittent continu» lorsque pen-
the operation of the machine, the motion of the upper dant le fonctionnement de la machine, la chemise sup”
auger may continuously be driven or rotated in intermit- rieure mise en rotation effectue, éeencaniinue,
tent pauses or spurts. . As long as the movement is desetsrou des aetérations intermittents. [...] Tant
not sporadic, it may very well have been contemplated gu'il n'est pas sporadique, le mouvemeas e tr-
to fall within the scope of the claims of the invention. etre“envisag par les revendications de l'invention.

This cannot be correct. The claims clearly dif- Cela ne sauraietfe exact. Les revendications
ferentiate between two modes of operation. Claimgtablissent clairement une distinction entre deux
5 and 6 are identical except that the former speaks ~ modes de fonctionnement. Les revendications 5 et
of intermittent drive and the latter of continuous 6 sont identiques, sauf que |lerqraile d’en-
drive. If the two claims are identical in other Itrefnent intermittent et la deeng, d'entraie-
respects, one infers on a purposive construction  ment continu. Si les deux revendications sont iden-
that the claims were intended to describe alterna-  tiquas d’autres egards, [linterpetation
tive drive systems. It is well understood that eléblogique arane a deduire que les revendica-
“[wlhere one claim differs from another in only a  tions visaiemEcrire deux ratanismes possibles
single feature it is difficult to argue that the differ-  d’emtehent. Il est reconnu qUERRADUCTION]
ent feature has not been made essential to the «[lJorsque deux revendicatenesitdiffine de
claim”: Hayhurst,supra, at p. 198; see alstamb  l'autre a un seukgard, il est difficile de gtendre
Sets Ltd. v. Carlton (1963), 42 C.P.R. 65 (Ex. Ct.), que I'on n'a pas fait de la caniatitiue difErente
at p. 73, aff'd (1965), 46 C.P.R. 192 (S.C.C.); and elgment essentiel de la revendication»: Hay-
Submarine Sgnal Co. v. Henry Hughes & Son, Ld.  hurst, loc. cit., a la p. 198; voiregalementlamb
(1931), 49 R.P.C. 149 (Eng. C.A.), at p. 174. TheSetsLtd. ¢, Carlton (1963), 42 C.P.R. 6% la p. 73
only difference between claims 5 and 6 is that (C. d&),conf. par (1965), 46 C.P.R. 192
claim 6 replaces the word “intermittently” with  (C.S.CQjbmarine Sgnal Co. c. Henry Hughes
“continuously”. Clearly, claims 6, 8 and 14 specify & Son, Ld. (1931), 49 R.P.C. 149 (C.A. Angld, °
that for an intermittent drive means, there is substi- la p. 174. La sewdeedd€ entre les revendica-
tuted a drive means that continuously rotates the  tions 5 et 6 est que, dans la revendication 6, le mot
auger. While it is true, as the trial judge observed, TRAPUCTION] «intermittent» est remplacpar le
that for the patent as a whole “both intermittent =~ mot «continu». Manifestement, les revendications
and continuous drive means are envisaged” (p. 176 6, 8 etelispnt que le etanisme d’entrae-
(emphasis added)), claims 6, 8 and 14 clearly spec-  ment intermittent est eepgnlani recanisme
ify a continuous drive and therefore will only be  d’emeEhent qui assure la rotation continue de la
infringed by a machine that continuously drives  chemisem®I3'il est vrai, comme le juge de pre-
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the auger. The trial judge essentially found emaiinstance I'a fait remarquer, que «descan”

infringement of the continuous claims by conflat-
ing them to encompass the intermittent claims.

nismes d’'amraent intermittengt continu sont

enesadpar. 110 (italiques aj@s) si on con-

sidére le brevet dans son ensemble, les revendica-
tions 6, 8 et 14 font clairementat d’'un entraie-

ment

continu de sorte qu'elles ne seront

contrefaites que par une machine qui engde
mouvement continu de la chemise. Le juge de pre-
miere instance a conchula contrefagn des reven-
dications relatives I'entrahement continu en con-
sidérant essentiellement qu’elles englobaient les
revendications relativea Pentrahement intermit-
tent.

Moreover, contrary to the respondents’ submis- De plus, contrairemerd Ce que mtendent les
sion, the claims seem clearly to require some struc-

tural component. Claims 6, 8 and 14 each refer to
“drive means”. In claim 6 it is to continuously

80

éetin’les revendications semblent nettement
exiger un certain composant structurel. Les reven-

dications 6, 8 et 14 font chamf@eencea un

drive the auger. In claim 8 it is to be directly con- TRADUCTION] «mécanisme d’entraement». Dans

nected to the auger with the result that the auger is

continuously rotated. Claim 14 speaks of a driving
means for continuously rotating the auger.

la revendication 6capismie assure la rotation
continue de la chemise. Dans la revendication 8, il
ddie relé directemena la chemise de maare

a ce qu'elle tourne continuellement. La revendica-
tion 14 mentionne un etanisme d’entraément
qui assure la rotation continue de la chemise.

The Federal Court of Appeal construed claims 6, La Cour d'appel étérale a conselée que les 81

8 and 14 to require a continuous rather than inter-

mittent drive means and | agree that, as a matter of

law, this is the correct construction of those claims.

revendications 6, 8 et 14 exigeatamsmé
dieatr&nt continu plot qu’intermittent, et je
conviens qu’en droit il s'agit de la baone fa

5

d’interpréter ces revendications.

The evidence of infringement is not very satis-
factory. The appellants declined to call a witness to
describe the drive means utilized in their accused
machines, preferring to sit back and argue that the
respondents had not made sufficient proof.
Whatever evidence of the mechanics of the appel-
lants’ system was obtained during pre-trial discov-
ery was apparently inconclusive. The trial judge
based his opinion on a video showing a rotating
General Electric auger under a “medium or light
wash load".

La preuve de contrefan n’est pas &s satisfai-

82

sante. Les appelantes endechisé dcrire par
amoin le necanisme d'entraément utilig”
dans leurs machees pis’les a@lfations de
contafaet ont pféré plaider simplement I'in-
suffisance de la preseegerpar les intireés.
Quelle que soit la preuve obtenue lors de l'interro-
gatoirmalpible relativement au fonctionnement
decanisme des appelantes, elletait appa-
remment pas concluante. Le juge deaeiasii’

tance a foedSon opinion sur une bande ewd”

montrant la rotation d’'une chemise de General
Electric dans le cas «d'une lessive petite ou
moyenne».

The respondents’ infringement argument seems L’argument des intiraés relativemera la con- 83

to come down to this. Wash tub augers do not

tefaemble seesumem’ceci. Les chemises de
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rotate unless they are driven. If the GE auger is  cuve ne tourneatrpams détre entraiées. Si
seen to rotate continuously, we can infer that it is  on voit la chemise de GE tourneomdedati-
connected to a drive means capable of continu- nue, on pduire’qu’elle est redéa un neca-
ously rotating it. Appellants’ counsel suggested nisme d'ev@naént capable de lui imprimer un
that perhaps the tub water was turning the auger = mouvement de rotation continu. L’avocat des
but one would have expected, on the contrary, that  appelantes aeirgliguleau de la cuve faisait
the backwash generated by the lower oscillating  p&ettourner la chemise, mais on se serait plu-
vanes would have created intermittent water resis-ot atténdwa ce que le ressac produit par les ailettes
tance to such continuous rotation. oscillantesriefires azé une eSistance intermit-

tente de I'eala cette rotation continue.

The appellants’ reliance on the onus of proof, M&me s'il pouvait s’agir d’'une bonne tactique,
while perhaps sound tactics, left the court in an  le fait que les appelantes aientitevdapdieau
awkward position. The respondents’ evidence of de preuve a [dawdur dans une position diffi-
infringement, while thin, was put into the balance  cilenWsi ellestait mince, la preuve de contre-
against no evidence at all. The Federal Court of coriepEsente par les intieés aefé soupesé en
Appeal concluded that the videotaped evidence  fonction d’'une absence totale de preuve contraire.
supported the inference of continuous drive as well  La Cour d’appétale a conclu que la preuve
as the observed continuous rotation. | conclude  sur banée &tdyait la @duction gu'il y avait
that in the absence of any GE evidence to the con- 1eetm&nt continu en plus de la rotation conti-
trary, it was open to that court to use that inference  nue amsedéstime que, en I'absence de tout
to find, as a fact, infringement of the continuouselénmient de preuve contraireegent’ par GE, la
drive claim. cour pouvait utiliser cetteeduction pour conclure

gu’il y avait, en fait, contrefagn de la revendica-
tion relativea I'entrahement continu.

The appellants object that the factual finding of Les appelantes ont fait valoir, de lewté& que
the Federal Court of Appeal in this respect differed  la conclusion de fait que la Cour déappadefa
from that of the trial judge, who, as stated, had eetd cetegard difErait de celle du juge de pre-
erroneously construed the claims as contemplating ereninstance qui, comme nous l'avons vu, a con-
that “the upper auger may continuously be driven emsidl tort que les revendicationsepoyaient
or rotated in intermittent pauses or spurt.[a]s qu'il se pouvait que «la chemise sdplre [. . .]
long as the movement is not sporadic” (p. 176), effectue, deeneandntinue, des @&tsS ou des
and found in the video that “[a]t times [the move-  eérdtions intermittents [...] [tlant qule] [le
ment] appears continuous; at times intermittent”  mouvemengtait] pas sporadique» (par. 110),
(p. 175). The Federal Court of Appeal, which cor- et a comstt” visionnant la bande ed,” que
rectly construed the claims as requiring continuous  «[pJarfois, [le mouvement] semble continu, parfois
drive and/or rotation, viewed the same videotaped il semble intermittent» (par. 105). La Cour d’appel
evidence and was satisfied that “the motion of theedérale, qui a consalé a juste titre que les reven-
upper element of the appellants’ product while  dications exigeaient leatnght continu ou la
working under medium and light load conditions  rotation continue ou les aldanfois, a visiona”
was continuos . . .[and that] the motion shown on  laem& preuve sur bande einl‘qui I'a convain-
the exhibit speaks for itself” (pp. 141-42). It was  cue que «le mouvement du composaigusup’
open to the Federal Court of Appeal to make this  du produit des appelantes en actaseecepie
finding of fact because the trial judge had miscon-  lessives petites et mogtamesntinu |. . .] [et
strued the claim and therefore misdirected himself  que] le mouveraerdndé par la pece parl[ait]
as to what he was looking for. The appellants, hav-  de &mey (par. 32). La Cour d’'appelcBrale
ing elected not to call any evidence on this issue,  pouvait tirer cette conclusion de fait car le juge de
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are not well placed to argue that the Federal Court

of Appeal made a palpable error in reaching the
factual conclusion that it did.

greninstance avait mal integté”la revendi-
catioretgtisdinsi tromp’quant’savoir ce qu'il
devait examiner. éprvoir @écidé de ne @sen-

ter aucurelément de preuve sur cette question, les
appelantes sont mal venues detpndre que la
Cour d'appel €dérale a commis une erreur mani-
feste en tirant cette conclusion de fait.

V. Disposition

The appeal is therefore dismissed with costs to
the respondents.

Appeal dismissed with costs.

Solicitors for the appellants: Smart & Biggar,
Ottawa; Dimock Stratton Clarizio, Toronto.

Solicitorsfor the respondents: Barrigar & Moss,
Toronto.

V. Dispositif

Le pourvoi est donc rejetavec gpens en faveur 86

des inges.
Pourvoi rejeté avec dépens.

Procureurs des appelantes. Smart & Biggar,

Ottawa; Dimock Stratton Clarizio, Toronto.

Procureurs des intimées. Barrigar & Moss,

Toronto.



